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PREFACE 


T  O    T  H  E 


FOURTH    EDITION. 


IN  preparing  the  fourth  edition  of  the  prefcnt  work, 
the  principal  obJe6l  has  been  the  examination  of  the 
fcveral  reported  cafes,  as  they  are  found  in  the  Rcgifters 
Books  or  other  proceedings  in  the  court,  with  a  view, 
not  only  of  pointing  out  thofe  few,  which  appear  to  be 
materially  incorreft  dr  imperfedt,  but  alfo  of  authenticat- 
ing thofe,  which  (although  truly  reported)  have  been 
impeached  by  the  dccifion,  or  doubted  in  the  difcuflion, 
of  later  cafes.  In  many  inftances,  the  r^fult  of  former 
refearches  appearing  in  printed  books  of  authority,  or 
the  unimportance  of  the  fubject  at  this  time,  has  made 
any  inquiry  on  the  prefcnt  occafion  unneceflary;  in 
others,  the  nature  of  the  proceedings  themfclves,  or  the 
negleft  of  the  parties  to  draw  them  up,  has  prevented 
their  appearing  on  record;  but  the  editor  cannot  take 
upon  himfelf  to  fay,  that,  of  thofe  which  he  has  been 
unable  to  find,  there  may  not  be  fome  exifting  under 
different  names  or  of  different  dates.  Of  thofe  which  he 
has  met  with,  he  has  fubjoined  fuch  parts  as  fcem  ma- 
terial for  either  of  the  abovementioned  purpofes;  where 
no  fuch  reafon  occurs,  he  has  only  referred  to  the  re- 
cord, &c.  which  may  ferve,  as  well  to  fhew  that  the 
particular  cafe  has  been  examined,  as  to  fave  fome 
trouble  to  thofe  who  may  wifh  hereafter  to  make  a  more 
particular  inquiry. 

3  The 
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T      A      B      L       E 

OF     THE 

NAMES    OF    THE    CASES 

T  O    T  H  E 

« 

FIRST       VOLUME, 


Alphabetically  dirpofedy  in  fuch  a  double  Order,  as  that  the  C  asks  may 
be  found  by  the  Names  either  of  die  Plaintiffs  or  Defendants. 

Jt.  B.   Where  'ver/us  fellows  the  Firft  Name,  it  is  that  of  the  Plaintiff; 
where  anJ,  it  is  the  Name  of  the  Defendant, 
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ACherly  v,  Vernon .       Page  783 
All  Souls  College  a;.  Coddring- 
ton.  S97 

Ambrofe  <?.  Ambrofe.  321 

Anglefea  (Earl  gf)  and  Phipps.         696 
Anonymus.     267,  300,  301,  327,  411, 

476»495>  5"»  523*  535' M 
AQlton  and  TrafFord.  415 

Attorney  General  v.  Mayor  of  Coven- 


try. 


V.  The  Brewers  Company. 
V.  Wyburgh  tf  al\ 
nfm  Grant, 
V.  Hadfon. 
Sutton,  lie* 


An&in  and  Tate. 
VoUI. 


306 
376 

599 

669 

674 

754 
264 
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Babington  v.  Greenwood. 

Bacon  lu  Clerk. 

Bagot  <v,  Oughton. 

Bagwell  <u.  Dry. 

Baich  <v.  Waftal. 

Ball  and  Watts. 

Bale  *v.  Coleman. 

Bamficld  v.  Popham* 

Barker  and  Blundcn. 

Barkham  and  Brown. 

Barrington  (Sir  John)  tf«^ Shales. 

Bamardifton  and  Carter. 

Baflet  <v,  Clapham. 

Baugh  1;.  Holloway. 

Beale  v.  Beale. 

Beale  and  Plume. 


Page  ^30 

478 

347 
700 

445 
loS 

142 

634 
652 

481 

505 
35» 
557 
244 
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Beaufort 


A  Table  $/  the  Names  $/  the  Cafes. 


Beaufort  (Duke  of)  v.  Berty.    Page  703 

Beaufort  (Dutchefs  of)  atut  Lady  Dow- 
ager Granville.  114 
Beaumont  A«^Darbifon,  on  the  demife 
of  Long.  229 
Beckley  &  Newland  v.  ■  ■  92 
Beck  tr.  Rebow,  94 
Benger«;  Drew.  781 
Benfon  mu/  Turton.  496 
Benfon  v.  Benfon.  130 
Berty  aiui  Duke  of  Beaufort.  703 
Bewdley  (Ballivi  &  Burgenfes)  bfKepnz. 

207 
Bindon  (Lord)  v.  Earl  of  Suffolk.  96 
Birt  mtui  Clifton.  678 

Blackborough  v.  Davis.  4! 

Blackbom  v^  Hewer  Edgely.  600 

Blacket  ami  Savile.  yy/ 

Blandy  v.  Widmore.  324 

Blunden  'u.  Barker.  634 

Bothomly  v.  Lord  Fairfax.  334 

Bofvil  Of.  Brander.  458 

Bowers  <c;.  Littlewood*  594 

Bradyl  an^i  Burridge.  1 27 

Brander  a/ui  Bofvil.  458 

Brewers  Company  an  J  Attorney  General . 

Brockmfta.<r*  Honywood.  328 

Broderick  'u,  Broderick.  239 

Brooks  ami  Starkey.  390 

Brown  v,  Litton.  140 

Brown  'u,  Barkham.  652 

Bullas  anJ  Watts.  60 

Burdet  (Sir  Robert)  v.  Hopcgood.  486 

Burlington  (Countefs  of)  atui  Car.  228 

Burrard  and  The  King.  435 

Burnet  <v.  Theobald.  609 

Burridge  v.  Bradyl.  127 

Butler  V.  Duntomb.  448 


C. 

Cain  Sc  Jeffs  attJ  Fountain*  504 

Can  V.  Can.  567 

Can  v.  Can.  723 

Car  a/.  Countefs  of  Burlington.  228 

Carew  ajui  Philips.  117 

Carter  v.  Barnardiflon,  505 

Chancey's  Cafe.  408 

Chaplin  v.  Horner.     *  483 

Chapnan  atf4i  Forth.  66  ^ 

Chafe  ami  Lewis.  62c 
Chewtoo  (the  Hundred  of)  and  Price 

A37 


Cheyney  (Loi^)  iu/PienKMnt.  P.4&i 

Child  (Sir  Caefar)  v.  Frederick.  ^66 

Chriftian  a;.  Corren.  329 

Church  and  Throgmorfon.  685 

Churchill  <ir.  Lady  Hobfon.  241 

Clagget  A^Saunderfon.  657 

Clapham  tfW  BaiTet.  358 

Clarendon  (Earl  of)  <v.  Hornby.  446 

Clements  t '.  Scndgmore.  65 

Clerk  and  Bacon.  47  9 

Clifton  V.  Birt.  67$ 

Coatfwopth  and  DaUon.  731 
Coddrington    and    All  Souls   College. 

597 
Colchefter  (Mayor  and  Aldermen  of) 

'u 595 

Coleman  ami  Bale.  142 
Coleman  v.  Winch.  775 
Collins  V.  Plummer.  104 
Comber*s  Cafe.  766 
Cook  V.  Oakley.  30s 
Cook  and  Idle.  70 
Copeland  1;.  Stanton*  414 
Copeman  "c^.  Gallant.  314 
Copley  V,  Copley.  147 
Corren  an  J  Chrillian.  329 
Cottle  tfffi/ Young.  101 
Coventry  (Mayor  of)  and  Attorney  Ge- 
neral. 306 
Cox*s  Cafe.  29 
Cud  *u,  Ruttcr.  57a 


D. 

Pagley  v.  Tol ferry.  285 
Dalfton  'v,  Coatfworth.  731 
Dan  vers  and  Waring,  295 
Darbifon,  on  the  demife  of  Long,  a/. 
Beaumont.  229 
Davenport  and  Elliot.  83 
Davis's  (DoOor)  Cafe.  698 
Davis  flu</ Blackborough.  41 
Dawfon  and  Trott.  78a 
Day  V.  Trigg.  286 
Dedirc  and  Frccmoult.  429 
Devon  (Duke  of)  and  Metham.  529 
Dighton  tfWl'omlinfon.  149 
DiOier  v.  Diflicr.  204 
Done's  Cafe  263 
Dowgat  and  Dean  and  Chapter  of  Dub- 
lin. ^  348 
Dowler  rnd  Higgins.  9  J 
Drake  a»  Kobmlon.  443 
Drew  4iW  Bcngcr.  781 

Drury 
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Dnny  m.  Smith.  Page  404 

DrrMu/BagweU  700 

DaUin  (Dean  and  Chapter  of)  v«  Dow- 
gat.  348 
DiUidge  Hofpital  amd  Taylor.  655 
Doacombe  mul  Batler,  448 
Dyole  V.  Dyoie. 


E. 

Eaklns  v.  Eaft  India  Company. 

Sdffeley  (Hewer)  mm/ Blackbom. 

Elkin  «m/  Pinbury. 

Elliot  <if.  Davenport* 

£Ue  <v.  0(bom. 

Sraiu  abm/  Marih. 

Ejre  iw^  Longford* 

F. 

Fairfax  (Lord)  mnd  Bothomly. 
Famandez  mml  Vincent. 
Farrington  v.  Knightley. 
Fawks  ^.  Pratt. 
Fdiows  V.  Mitchell  &  Owen. 
Finch  ^.  Earl  of  WincheUea. 
Fifher  v.  Wigg. 
Fletcher  mJ  Vane. 
Fletcher  ««</  Orlcbar. 
Foley  oKd  Winnington. 
Forth  and  Chapman. 
Fountain  v.  Cain  &  Jeffs. 
Floycr  -w.  Lavington. 
Frederick  tf»/Sir  Cafar  Child. 
Frederick  v.  Frederick. 
Freemoujt  v.  Dedire. 
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395 
600 

«3 
387 
668 
740 


334 
5H 
544 
593 

gi 
377 

«4 
35* 
737 
536 
663 
504 
268 
266 
710 
429 


H. 

Halfey  and  Upwell,  Pagi  65 1 

Hamilton  (Duke  of)  *v.  Lord  Mohun. 

lig 
Harris  v«  Lee.  48  s 

Harper  and  Jenner.  347 

Hartop  V.  Whitmore.  681 

Harvey  v,  Harvey.  125' 

Hawkins  «;.  Holmes.  770 

Hayter  'v.  Rod.  360 

Heath  v.  Percival.  68a 

Herbert  v.  Dean  and  Chapter  of  Weft- 


minfter. 
Heme  v.  Meyrick. 
Hewet  V.  L-eland.^ 
Higgins  *v,  Dowler. 
Hinton  v.  Pinke. 
Hobfon  (Lady)  ^iif^  Churchill. 
Holditch  <u.  Mift. 
HoUingfhead's  Cafe. 
Holloway  and  Baugh. 
Holmes  and  Hawkins. 
Honor  a;.  Honor. 
Hony  wood  and  Brockman, 
Hopegood  and  Sir  Robert  Burdet. 
Hooper  and  Nicholls. 
Hornby  and  Earl  of  Clarendon. 
Horner  and  Chaplin. 
Howel  'v.  Price. 
Huband  and  Pollen. 
Hudfon  and  Attorney  General. 
Humberfton  v.  Humbcrfton, 
Hughes  *u.  Sayer. 
Humphreys  v.  Ingledon. 
Hyde  v.  Parrat. 


Gallant  amd  Copeman.  314 

Gaunt  and  Target*  43  ^ 

Gawler  v.  Wade.  99 

Gilham  and  Naldrcd,  577 

GiUct  'v.  Wray.  284 

Goodwright  v.  Wright.  397 

Gordon  and  Grantham.  6 1 2 

Gorge  tfiw/ Pye.  128 

Gols  V.  Tracey.  287 

Grantham  *v-  Gordon.  612 

Granvilc  (Lady  Dowager)  v.  Duchefs 

of  Beaufort,  114 

Grant  and  Attorney  General.  669 

Greenwood  and  Babington.  5  30 

QnSi\ik  and  Twiflcton.  ^  1  o 


L&J. 

JagOtf/fi/Seelcy. 

Jacobion  <v.  Williams. 

James  Ex  parte. 

Idle  1/,  Cook. 

Jenner  *v.  Harper. 

Jenner  *v   Morgan. 

Jennifon  (Sir  Matthew)  v.  Lord 

ington. 
Jennings  and  Nottingham. 
Jekyl  &  Albone  ajtd  Wind. 
Ingledon  «W  Humphreys. 
Jones  and  Lord  Lanefboro', 
Ireland  and  Hcwit. 
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77$ 
aoi 

539 
241 

695 
74*. 
557 
770 
I  S3 

328 
486 
198 
44^ 
483 
291 

7S« 
67+ 
33» 
53+ 
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389 
382 
610 
70 
2+7 

39* 
Lex- 

555 
23 

S72 

752 

3*5 
426 
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X4i)t  (Dakeof )  &  Fletcher  ^WOrlebar. 

^ei^iih  V.  Newman.  334 

Koightley  and  Farrington.  544 

Knight  Md  Biihop  of  Wtncbefter.  406 


L. 

I^MBplagh  V.  Lamplugh.  1 1 1 

Ii^i|pft)oro*  (Lorid)  v..  Jones.  325 

l^^vington  and  Floyer.  268 

j^wfon  ^.  Lawfon,  441 

\e^and  Harris.  482 

]>e  Ex  parti.  782 

Leighcon  <v.  Leighton.  671 

jLe-Fit  nf.  Le-Bat.  526 

Legate  V.  Scwel.  87 

Lewis  V.  Chafe.  620 

Lexington  (Lord)  and  Jennifon .  555 

Linffen  Of.  Sowray.  172 

Lituewood  and  Bowers.  594 

Litton  V.  Litton.  541 

Litton  and  Brown.  140 

London  (City  of)  iiW  Stafford.  428 

London  (Biihop  of )  v.  Webb.  527 

Longford  v.  Eyre.  740 

Long  *v,  Beaumont*  229 

Long  'u.  Short.  403 

Loyd  *v.  Read.  607 

Lucas  and  Willis.  J^yz 

M. 

Mackcmefi  Ex  parte.  260 

Marlow  v.  Pitfcild.  558 

Marfli  *u.  Evans.  668 

Maflers  1;.  Mafters.  421 
Maxwell  (Sir  Geo.)  and  Lady  Monta- 

cute.  618 

Mead  and  Oneal.  693 
Meers  (Sir  Thomas)  v.  Lord  Stourton. 

146 

Metham  v.  Duke  of  Devon.  529 

Mey rick  ii«</ Heme.  201 

Micklethwaite  and  Perkins.  274 

Middleton  a;.  Lord  Onflow.  768 

Miles  V.  Williams.  249 

Mill  and  Holditch.  695 

Mitchell  &  Owen  ^WFellows*  81 

rJitdiell «!;.  Reynolds.  181 


MocattSL^.  Murgatroyd.  Pmgt  393 

Mo^un  (Lord)  and  Duke  of  Hamilton. 

Montacnte  (Lady)  v.  Sir  George  Max- 
well. 61S 
Morgan  and  Jenner.  39X 
Murgatroyd  and  Mocatta»  393 


N. 


Naldred  V.  Gilham.  577 

Newland    (Sir  George)  U  Beckley  v. 

9» 

Newman  aW  Ken tiih.  234 

Nichols  *v.  Hooper.  198 

Strange.  34a 

«3 
61 


Northcy  ^v- 
Nottingham  v.  Jennings. 
Nutt  and  White. 
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Oakley  and  Cook.  302 

Oneal  1;.  Mead.  693 

Onflow  (Lord)  and  Middleton.  768 

Onions  v.  Tyrer.  343 
Orlcbar  *v.  Fletcher    &  the  Duke    of 

Kent.  737 

Oflwrn  and  Elfe.  387 

Oughton  and  Bag;ot.  347 

Owen  &  Mitchel  and  Fellows.  81 


P. 


Pain's  Cafe.  439 

Palgravc  and  Wingrave.  401 

Parrat  and  Hyde.  1 

Penrice  and  Lord  Rockingham .  177 

Percival  and  Heath.  682 

Perkins  v.  Micklethwaite.  274 

Petit  v.  Smith.  7 

Pet's  Cafe.  25 

Philips  *v.  Philips.  34 

Philips  'V,  Carew.  1 1 7 

Phipps  <u.  Earl  of  Anglcfea.  696 

Pierpoint  v.  l*ord  Cheney.  488 

Pinbury  «v.  Elkin.  563 

Pinke  and  Hinton.  539 

Pitfield  and  Marlow.  558 

Plume  q;.  Beale.  3S8 
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Pollen 
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Term^    Pafchac,   1695* 


Hyde  n)erfu5  Parfatt,    S?  aV.  Cafe  u 

NE  Hjdi  6(  Hoddefdon  (in  com.  Hertford)  by  will  dated  Lord  Kee- 

SepUmUr  1687,  {inter  aP)  dcvifcd  his  houfhold  goods  '^"^  Sowers. 

in  his  dwelling  houfe  at  Heddefdon  unto  his  wife  Margaret  Hyde  ^  Vern.  331. 

for  her  life,  tiid  after  her  death,  to  his  fon  Jofeph  Hyde,  and  ;f;,5'ji^",**^^^' 

died,  having  made  one  Parrot^  his  fon  in  law,  executor.  The  his  wife  for  life 

fon  Jofefh  Hydi  brought  his  bill  in  equity  againft  Margaret  to  bis  Ibn^  The 

Hyde  and  Parrat^  to  have  an  inventory  of  thefe  goods  j  ai^  thklgoia'd^tifc 

that  Margaret  Hyde  (hould  ^iv^  fecurity,  that  they,  at  the  tinie  over;  and  to  b« 

^her  death,  Ihould  be  forth-coming  to  die  plaintiiF,  an^not  ^\^^  aevife  had 

be    imbczilcd^  been  only  of  the 

ufe  of  the  goods 

The  caufe  coming  on  to  be  heard  before  baron  Pciuel,  he  lYf^,"^'* ''*^  ^**' 
rcferved  it  for  the  opinion  of  the  lord  keeper  Somers^  whe- 
ther this  devife  over  of  the  goods  was  void  ?  Whereupon  the 
caufe  was  heard  before  the  lord  keeper,  when  the  only  quef- 
tion  was,  whether  this  devife  of  the  goods  to  one  for  life,  with 
remainder  over,  was  not  void  as  to  the  remainder,  it  not  being  [  2  1 
by  way  of  ufe  f 

And  I  argued,  that  this  devife  over  was  void  ;  in/Ifting, 
/fiy?,  upon  the  reafon  of  the  thing:  y^ro;?///^,  upon  the  autho- 
rities in  point :  and  thirdly^  that  if  fuch  devife  over  was  void  ' 
•at  law,  there  was  no  reafon  that  equity  (hould  fupport  it,  or  in 
this  cafe,  vary  from  the  law.  Even  in  the  cafe  of  a  chattel 
real,  where  it  has  been  devifed  to  one  for  life,  the  remainder 
over,  fuch  remainder  has  formerly  been  held  void,  as  in 
Dyer^  74,  and  in  Child  and  Baylef%  cafe,  Cro.  Jac.  461,  where 
it  is  faid  by  riie  court,  that  if  Matthew  Manning's  cafe  (a)  had  '  (a)  x  Co.  94.  h. 
been  res  integra,  the  conftru^on  there  made  would  hardly  have 
fnrevailcd :  But  fince  it  fcad  been  adjudged,  the/  would  not  dif- 
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Hyde  ^,  ^^^  *^'  Now  there  is  not  near  fo  much  realbn  to  fupport  a 
FAfcAAT  devite  of  a  perfonal  chattel  to  one  for  life  with  remain<lcr  over, 
o  AL%  as  there  is  to  fupport  a  devife  of  a  chattel  real,  made  in  that 
manner:  for,  firji^  perfonal  chattels  arc  liable  to  be  loft,  ftolen, 
or  burnt:  but  lands,  or  other  things,  of  which  re«!  chattels 
confift,  are  not  fubjeft  to  fuch.  cafualties ;  and  therefore  no 
reafon  that  the  one  ihould  endure  fo  large  a  limitation  as  the 
other. 

SuofuOy^  Out  of  a  chattel  real  lefler  eftates  or  interefts  may 
be  derived  j  as  Icflec  for  years  may  make  a  leafe  at  will,  or 
an  under  leafe  for  years  and  grant  the  remainder  or  reverfion 
over ;  but  the  intereft  of  a  perfonal  chattel  cannot  be  fo 
divided:  neither  (ftrifily  fpeakiiig)  can  a  man  be  faid  tohave  an 
cftate  in  a  perfonal  chattel ;  for  that  which  is  called  an  ejlate  in 
lands  and  tenements,  is  termed  a //rz?/>tr/y  (and  not  an  cftate)  in 
perfonal  chattels  ;  the  law  coniidcring  the  flrft  as  permanent, 
the  other  as  temporary  and  precarious.  It  is  true,  the  books 
[  '%^  i^y^  if  I  devife  the  u/e  <if  3,  perfonal  chattel  to  one  for  life, 

aad  after  to  another,  this  devife  over  is  good :  but  the  fame 
books  alio  fay,  that  if  the  firft  devife  be  of  the  goods  themfelves 
(a%in  the  principal  cafe)  the  devife  over  is  void;  and  there 
feems  to  be  fome  reafon,  from  the  rules  of  law,  to  maintain 
that  diverfity  ;  for  where  the  goods  themfelves  arc  devifed  to 
oue  for  life,  and  after  to  another,  the  devife  over,  according 
to  the  rules  of  law,  camiot  take  effetil  ^  the  devife  or  grant  of 
a  perional  thing  to  one  for  an  hour  or  minute,  being  a  gift  for 
ever,  and  an  abfolute  difpofition  of  the  intire  property  to  the 
firfb  perfon*  But  where  the  devife  is  only  of  the  ufe  of  the 
i^oods  to  one  for  life,  and  after  to  another ;  here  the  firft  de- 
vifec  has  not  the  property  of  the  goods,  but  only  a  fpccial  in- 
tereft in  them  ;  and  ftUl  there  remains  a  property,  which 
may  be  given  over. 

As  for  authorities,  there  are  as  many  upon  this  point,  as  in 
any  cafe  in  the  law«  ^n  37  Hen.  6.  (abridged  in  Bra*  Divipe 
a 3.)  the  deviie  was,  that  A  fhould  ufs  the  book  called  the 
{JrMle  for  his  life,  aad  that  afterwards  B.  ihould  ufe  it ;  and 
it  was  agreed  that  the  devife  over  was  goed  ;  the  firfi  devife 
bdflg  of  the  x^  only ;  but  ^iays  the  book)  if  the  firft  deviie 
bad  been  of  the /2^/  iffeJjftOQue  for  Ufe,  and  after  to  another, 
tbea  the  devife  over  ^  been  void ;  and  the  lord  C«  J«  Br^t 
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Joes  to  mach  approve  of  this  diftinflion,  as  in  his  abridgment  Hydi  «f.. 
of  die  cafe  to  call  it,  vaUi  hm  JhirfitU :  And  the  fame  cafe  is  \^.^'^^,^ 
cited  by  the  lord  C.  J.  Popbam.  In  Plowd.  52 19  522* 
{^fygUkn  verfus  Elkingtm)  and  in  33  Hen.  8.  (as  appears  in 
Br§§k^s  New  Cafis^  feU.  334)  the  fame  difierence  is  talcen  ; 
and  (b  in  2  Ed.  6.  Brooie^s  New  Cafes^  f$£i.  388.  In  Ou;/»- 33* 
(7  ££z.)  this  diverfity  is  taken  betwixt  the  devife  of  the  uf§ 
of  the  thing,  and  of  the  thing  itfeif,  and  fo  far  prevailed,  that 
the  lord  Fitz^yamesj  who  was  chief  juftice  of  England^  C  4  I 
did  by  his  will  devife  the  ufe  of  his  jewels  and  phte  to 
Nich§la5  Fttz-yames  and  the  heirs  male  of  his  body,  (which 
might  indeed  be  ftraining  it  fomewhat  too  far,)  yet  in  that 
cafe,  the  lord  Dyer  and  the  court  held,  that  Nicholas  Fitz-yameSf 
the  devifee^-^had  no  property  in  the  jewels  or  plate.  In  r 
MUir%  Abr*  610.  (5  Jac»  i.)  it  is  agreed  per  curiam^  that  in 
cafe  of  a  devife  of  a  perfonal  chattel  to  one  for  life,  the  re-« 
snainder  over,  this  devife  over  is  void.  In  Cro.  Car.  34.6.  (9 
Car.  1.)  Lord  Hafiings  verfus  Sax  Archibald  Douglas  the  fame 
diftioAion  is  made  betwixt  the  devife  of  the  ufe  of  a  perfonal 
chattel  to  one  for  life,  the  remainder  over,  and  the  devife  of 
the  thing- itfelf.  In  March  106.  (17  Car.  i.)  there  is  the 
iame  cafe  with  this  in  all  its  circumftances :  certain  goods 
were  devifed  to  A.  for  life,  the  remainder  over,  and  (as  in  the 
principal  cafe}  the  devifee  over  brought  his  bill  in  equity  to 
compel  the  devifee  for  life  to  give  fecurity,  that  thefe  goods, 
upon  the  death  of  the  devifee  for  life,  fhould  come  to  the 
plaintiff:  and  this  bill  was  brought  in  the  court  of  equity  of 
the  Marches  of  Wales  \  but  the  court  of  C  fi.  granted  a  pro- 
hibition, refolving  the  devife  over  to  be  void,  and  making  the 
(ame  dlftindlion  betwixt  the  devife  of  goods  themfelves  and  the 
afe  of  the  goods  \  and  this,  fays  the  book,  was  done  upan 
confideration. 

Wherefore  if  die  law  be  fo,  that  the  devife  over  of  the  goods, 
in  the  principal  cafe,  is  void  (as  is  fully  proved  by  the  judg- 
ments and  opinions  of  many  judges  in  many  fuccc.Tive  reigns) 
then  die  only  remaining  queftion  is,  whether  equity  will  in 
this  cafe  interpofe  in  favour  of  the  devifee  over,  and  in 
prejudice  to  the  firft  devifee,  fo  as  to  take  from  him  the 
abiblute  property  which  the  law  gives  him  ?  Now  it  is  a 
fetded  rule   in  equity,    that  where  there  is  no   purchafer 

Bz  gt 
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HvDE'cr.      or  creditor    in    the  cafe,     but  both  parties  concerned  are 

Pak-rat      ^volunteers  (as  both  the  devifecsare  in  this  cafe)  equity  will 

not  hurt,  nor  prevent  either  of  them  from  enjoying  that  ad- 

[  » j  ]        vantage  which  he  has  at  law  ;  and  this  is  the  foundation  upon 

which    many  folemn   decrees  have    been  made.      Whereas 

it  cannot  on  the  other   hand,  be    pretended    to  have   been 

fettled  in  equity,   that  fuch    devife  over  is  good  ;    though 

perhaps  there  may  have   been    fome   decrees    to  that    pur- 

pofe  which  have  paficd  fub  Jilenth :  but  the  laft  cafe  of  this 

(«)  X  Vera.       nature  was  that  of  the  dutchefs    of  AWemarU  (a)    upon  the 

**5-  late  duke  of  /tliemarJe's  devife  of  his  jewels  and  plate  ;  which 

point  the  court  did  not  refolve  but  left  as  a  doubt.     And  fo  I 

concluded  that  the  devife  over  was  void. 

'  Sir  Tfftmas  Powis  e  c$ntra  cited  fome  precedents  where  it  ha4 

been  determined  in  favour  of  fuch  devife  over   of  perfonal 

(A]  Caiet  in      goods  ;  particularly  the  cafe  of  f^achel  and  Fachel  {b)  decreed 

Chan,  129.         JQ  jjjjg  courtf  J  adding,   that  however  it    might  have   been 

r  g  1  determined. 


+  The  other  precedents  cited  by  tl\c  counfel  for  the  plaintiff  on  this  occafion 
were  firik  the  caie  oiCmtchmay  v^rfus  SUbdU^  Morgan  l^  al\  heard  firAat  the  j^olfs 
in  Jidy  z6  C4ur.  z,  and  in  the  O^ohsr  following  before  the  lord  keeper  Finch ^ 
where  JWc/  Outhmaj  by  Yitt  will  dated  Au^uji  1662  made  her  filler  Catherine 
C/Urimu^  execuxnx,  and  bequeathed  her  whole  eliute  (confiding  of  peribnal  things) 
to  her,  for  and  duricg  the  term  of  hernatural  life,  and  after  her  deceaie  her  ^^4)1 
was,  that  {imfer  aI*)  the  fiun  of  4C0  /.  (houlu  be  given  to  the  daughters  of  Cbri- 
gopher  C^ihrnay,  being  the  plaintifls  and  nieces  to  the  teilatrix,  by  equal  pcnions, 
and  if  the  ihid  dubiritu  ihould  die  before  the  children  (hould  come  of  age,  then 
the  £iid  400/.  to  be  paid  into  the  hands  of  the  defendant  Morgan ,  whom  ihe  ap- 
pointed to  ic^her  will  performed  ;  Caiheriue  died  before  the  children  came  of  age, 
and  left  the  defendant  J^W//^y  wife  of  the  defendant  EdavarJ  Nicbolh ^  executrix  ; 
after  which  the  children  of  Chriftopher  Catcbmay  coming  of  age,  brought  their  bill 
for  tkeir  refpe^ive  fhares  of  the  400/.  The  defendant's  counfel  infifted,  that  this 
%vas  a  void  devife  to  the  plaintiffs,  being  the  remainder  of  a  perfonal  thing  afce/ 
the  death  of  another,  to  whom  the  fame  was  given  before,  and  the  queftion  then 
ariiing  on  th£!  words  of  the  uilJ,  it  was  ordered  that  tne  parties  (Hbuid*  attend 
Mr.  JuHice  EdUt  with  the  faid  will,  in  order  that  he  might  perufe  the  fa^e,  and 
deliver  his  opinion  on  the  point  aforeiaid  ;  who  certihed'  his  opinion,  that  the 
plaintiffs  ought  to  have  relief  for  the  400/.  legacy  given  ihem  by  the  faid  wi!!. 
On  the  27 tb  of  Jaiy^  the  caufe  coming  on  again  on  the  faid  certificate,  his 
Hcnour  ordered  the  defendant  Nirholls  to  pay  to  the  plaintiffs  the  iaid  400  A  with 
intereft  frum  the  time  of  the  bill.  Afterwards  the  lord  Keeper »  on  an  appeal,  though 
he  di^eied  irom  the  mafl^r  tftbe  RoUs  as  to  the  manner  of  relief,  yet  concurred 
uith  him,  that  the  piamtiils  ought  to  be  relieved  for  the  fevcral  legacies  given 
chcffi  by  the  ivill,  {and  for  which  the  iaid  Cstbiriiu  was  in  nature  oolv  of  a  truf- 
cec,)  xo  be  paid  after  her  death* 


Dc  Term.  Fzfchx,  1695. 

dftrrmined,  had  this  been  the  cafe  of  a  grant,  yet  where  the      Htdi  <:f. 
thing  pafled  by  way  of  dcyifcOr  truft,  the  modern  practice        ti*^" 
bad  been  to  admit  of  a   limitation   over  after  an  eftate  for 
li/c,  with  refpe<St  to  perfonal  chattels. 

The  Lcrd  Keeper  took  time  to  cohfider  of  it,  and  afterwards, 
on  the  ftrength  and  authority  of  the  late  precedents,  which 
had  followed  the  civil  and  canon  laws,  in  conftruing  the  u/e  of 
the  thing,  and  not  the  thing  itfelf  to^pafs,  where  the  firft  dcvifc 
is  for  a  limited  time,  in  order  the  better  to  comply  with  the 
intention  of  the  teftator,  allowed  the  devife  over  to  be  good  f- 

2i/fy,  That  of  Shirley  W  aP  vcrfus  Ftrrtrt  fsT  al\  heard  the  28th  of  il%  2 
GwL  tff  Mar.  which  was  thus : 

2»im  Ferrers  c{q;  the  plnint'iW  Jnne*s  late  grandfather,  being  feifed  in  fee  of  the 
(everal  manors  and  lands  in  the  bill  mentioned,  (inter  aP)  devifed  to  the  defendant 
the  lady  Ferrers  for  her  life,  as  an  addition  to  her  jointure,  the  callle,  manor  and 
honoor  of  Tasnivor/h,  and  alfo  his  gl>ods  and  furniture  in  Teernnuortb  caflle,  and 
by  his  faid  will  defired,  that  the  goods  and  furniture  might  be  preferred  for  the 
heir,  ib'that  the  children  which  the  had  by  the  plaintiff's  father  might  enjoy  the 
fame,  appointing  the  faid  lady  Feners  executrix.  The  bill  (inter  aV)  was  to  have 
the  goods  and  fomitare  at  Tamiuortb  caftle  inventoried  and  prefcrved  for  the 
plaintiff  ^/v»r;  whereupon,  as  to  the  goods  and  furniture,  it  was  ordered  by  the 
Lords  Comminioners,  that  an  inventory  thereof  ihould  be  taken  and  delivered  to 
the  Mailer  by  the  defendant,  of  which  goods,  Wc .  flic  to  have  the  ufe  during  her 
life,  after  wiuch  they  were  to  be  delivered  and  remain  to  the  plaintiff's  ufe  and 
benefit. 

t  And  thus  it  is  now  fettled.  Vide  pojl,  the  cafes  of  TiJJen  verfus  Tiffin, 
and  Uf^vell  vcr{\i$  Hal/ey.  (1) 

(i)    f^ide  Harg,  Co.  LJtt,  20.  «,  the  in  ejcecution  for  the  debt  of  the  devifee 

latter   part  of  note    5. — and   Fcley  v.  for  life,  and  where  the  nature  of  the 

Bumeli,  on  the  firft  argument  in  Hil.  property   which   a  devifee  for  life  h?.i 

Term.   1782.   Brown*s  Cha.  Ca.   274,  in  perfonal  chattels,   and  the  remcJics 

ia  which  cafe  goods  devi fed  to  one  for  of  the  remainder-man  were  very  fully 

life  with  remainders  over,  were  taken  difcuffed 
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Cafe  2.  Petit  verfus  Smith. 

A  Man  having  a  daughter  and  two  brothers  made  his  will 
and  thereby  gave  5  /.  a-piece  to  his  brothers,  appointing 

5  mImI.  247?  "'  them  executors,  but  made  no  difpofition  of  thcfurplus. 

Lord  Raym.  86. 

Where  an  fxecutorhas  an  exprcfs  legacy,  the  court  of  Chancery  looks  upon   him  as  a  truftce  with 

regard  to  the  furplus^  and  will  make  him  account,  although  the  ipiritual  court  has  no  fuch  power  (i). 

On  the  death  of  the  tcftator,  the  daughter,  as  next  of  kin, 
libelled  in  the  fpiritual  court  againft  the  executors,  to  have  the 
rcfidue  of  the  perfonal  cftatc  ;  it  appearing  fas  was  fuggcfted) 
by  the  exprcfs  legacies  given  to  the  executors,  that  they  were 
to  have  nothing  farther ;  and  in  the  fpiritual  court  the  daugh* 
tcr  recovered  a  fcntence  for  the  rcfidue  of  the  perfonal  eftate; 
from  which  the  executors  appealed  to  the  delegates,  and  now 
moved  in  B.  R.  for  a  prohibition  to  the  fame  delegates. 

Sir  Bariholomnv  Shower  urged,  that  here  being  a  will,  and 

executors  made,  the  fpiritual  court  could  not  difpofe  of  any 

thing  from  the  executors ;  nay,  that  even  where  the  party  died 

inteftatc,  the  fpiritwal   court  could  not,  before  the  late  aft  of 

(tf)  Poft.  22  iff  23  Car*  2.  cap.  10.  compel  a  diftribution  :  and  if  it  could 

4%  Black-         not  take  any  of  the  perfonal  eftate  from  the  adminiftrator,  who 

borough  Tcriui 

Duvit.  was  the  creature  of  the   ordinary  (<?},  much  lefs  had  it  any 

(1)  This  point  has  been   fo  deter-  KnigbtUy,  Poft.  544.    May  v,  Lewitt,  2 

snined  in  Rachfield  v.  Carele/s^  z  Wms.  Wms.  162.    Clarh  v;  Andre^^   1  Fex. 

158,    (and  the  fame  cafe  1  Stra.  568,  162.   So  where    Jpictfie    legacies   art 

by  the  name  of  Ru/de/I  v.  Carntffe) —  given  to  one  or  more  executors*  Ran" 

Daven  v.  Z)ru;«,|  3  fFilL  40.    Cad  v.  dall  v.  Bookcy,  2  Fern.  425.     Shrimp- 

Walker,  2  Fern.  676,  where  a  pecuniary  ton  v.  Stanhope,  3  Atk.  230.  Soutbcot 

Icgacyhas  been  given  to  a  fole  executor,  v.    Wat/on,    3   Jtk.    226.  Martin  v. 

So  where  equal  pecuniary  Icgafccs  to  Reiow,  Brown' j  Cha.  Ca.  \^j^^Sednnd$ 

two  or  more  executors,  Forfter  v.  Munt.  the  feveral  diiUnftions  which  have  from 

I  Fern.  473,   and  2  Fern.   676.  Lord  time  to  time  been  taken   in  cafes   on 

Briftoly.   Hungerford^    Pre.   Cba*   81.  this  fubjed  more  fully  in /krriif^/Mr  v* 

and  3  IVwu.  194  (note).  Farrif^tenv.  Knigktiey  Poft.  544, 

fuch 


fucb  power  in  si  cafe  where  there  were  cxcsutDrs*  Thai  it 
•  was  true,  m  %?fr  and  Aiunt\  cafe  [b)  in  chancery^  k  haJ 
been  decrecrft  *hc  executors  fliould  not  have  the  furplus  i  but 
ihere  five  witudVes  cxprcfsly  fwore,  that  the  tc  ft  a  tor  had  de- 
clared hi^  execucors  Ihould  not  have  more  than  the  particular 
films  bequeathed  to  them  f, 

Hch  C  J,  The  daughter,  not  bemg  refiduary  legatee,  can 
have  no  pretence  of  iuing  for  this  Turpi  us  in  the  fpi  ritual  court : 
on  the  contrary,  the  teJbtor's  having  appointed  bis  brother! 
executors  is  a  gift  to  them  of  the  refidue,  after  debts  and  lega- 
cies paid.  At  commoti  law,  before  the  ilatute  ordered  ad- 
miniHration  to  be  granted,  the  ordinary  appointed  committees 
of  the  pertonal  cftate,  and  in  thofc  times  it  was  the  pra^iceco 
compel  fuch  committees  to  diftribute  :  but  afterwards,  when 
the  ordinary  by  virtue  of  the  a*5t  of  parliament  [b)  granted 
adminiAration,  this  adoiiniflrator  had  all  the  power  of  an  exe- 
cutor, and  being  in  nature  of  an  executor^  it  was  adjud- 
ged, that  he  was  (r)  not  compellable  to  make  diftribu- 
lion  I  which  being  thought  hard  as  to  thofe  of  kin  to  the 
iitteftate  in  equal  degree^  the  ftatute  of  diftribution  was  made. 
So  that  what  is  faid  in  2  hfl.  33,  "  that  an  executor  or 
"  adniiniftrator  having  pnid  all  debts,  legacies,  and  funeral 
^*  expences,  is  compellable  to  divide  among  the  next  of  kin," 
feems  not  to  have  been  thoroughly  confidered. 

But  that  the  point  might  be  the  more  folemnly  fettled, 
the  executors  were  ordered  ito  declare  upon  a  prohibition  ^  and 
afterwards  on  debate  a  prohibition  was  granted  %• 


Petit  ^v 

SUITH, 

(I)   1  Veta* 

471*        m 


cjp*  II. 


Cra.  C»r*  **, 

Kelt*  BJjck- 
rough  vciiuf 
Davis  41,  hitt 
more  partku- 
larlir  ke  th<;  cjtfe 
of  Edwards 
verfus  Freeman 
Vol.  II.  441. 
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f  The  fad  here  mentioned  does  not  appear,  and  though  it  has  been  frequently 
laid,  that  this  decree  was  founded  oh  the  fraud  made  ufe  of  by  the  executors, 
in  in£nuftting  themfelves  into  their  teflator's'  favour,  and  prevailing  with  him  to 
execute  his  will  at  a  tavern,  {*vidi  peft,  1 16.)  which  indeed  appears  by  the  regifter's 
book  to  have  been  charged  in  the  bill,  and  infixed  on  by  the  counfel  for  the 
plain tiFs  at  the  bar  ;  yet  it  feems  as  if  no  fraud  was  proved  ;  fince  the  reafon 
of  the  lord  y^fferyh  decrcf  is  exprcfled  to  be,  **  Becaufe  the  words  of  the  will, 
*'  amouoted  to  a  declaration  of  trull,  it  being  plain  the  teflatot-  never  defigned 
•*  the  furpluf  of  his  cftate  (upwards  of  5000/.)  fliould  go  to  his  executors,  for 
"that  he  gave  tUcm  to  A  a-piece,  which  ^jcludcd  them  from  any  property 
*'  the  law  might  call  upon  them." 

t  The  prohibition  wis  gr:inted  rightly  ;  forafinuch  as  the  fpiritual  court,  by 
compelling  a  diHribi/tion,  would,  in  effcfl,  compel  the  execution  of  a  truiV, 
which  they  cannot  do.  See  this  reafon  given  per  lord  Chancellor  Macclesfield ^ 
in  the  cafe   of  FmrringUn  vcrfus  Kntghtely^  pod. 

B  4  Upon 


Petit  v, 
W  ao  M>y, 


(A)Vidc  1  Vern. 
^T.    Fane    ver- 
fus  Fane.     £c 
poft.    hdy 
duwager  Gran- 
ville verfas  du- 
chefs  dowager 
of  B.cai^forcj 
vrhcre  fuch  proof 
is  admitted  to 
rebut  an  equity. 
(c)  »  Vern.  2 Si 
Et  poft.  duke  of 
Rutland  Se  ah 
verfus  duchefs 
of  Rutland  & 
^0) 


I  ♦lo] 

foi^.  Rawlins 
^,  Powd.  290. 


t>e  Term.  S.  Michaclis,  169^. 

Upon  this,  the  daughter,  as  next  of  kin,  brought  a  bi'H  in 
Chancery  (^7)  a^ainft  the  executors  for  an  account  of  the 
furplus  ;  and  though  there  were  proofs  that  the  teftator  intend- 
ed his  executors  fhou}d  have  the  furplus ;  in  regard  that  the 
daughter  had  incurred  her  father's  difpleafure  by  having  mar- 
ried againft  his  confent,  yet  thcfe  being  fomcwhat  doubtful,  it 
was  decreed  fir  ft  by  Sir  Johii  Trevor  matter  of  the  Rolls,  anj 
afterwards  by  lord  5i?w^rj  upon  an  appeal,  that  the  executors 
ihould  be  but  truftecs  as  to  the  furplus^  after  their  lcga<* 
cies  paid  \  and  that  fuch  furplus  fhould  go  according  to  thp 
ftatute  of  diftributions.  And  it  was  faid  by  lord  Sofmrs^  that 
equity  did  delight  in  equality,  and  that  the  diftribution  accord- 
ing to  the  ftatute  was  moil  agreeable  to  natural  juftice. 

That  it  was  dangerous  to  ndmit  of  parol  proof  where  there  was 
a  will  in  writing;  however,  in  relation  to  a  pcrfonal  cftate  (/>), 
the  court  would  allow  of  proofs  and  averments  ;  but  then  fuch 
proofs  ought  to  be  plain  and  indifputabic,  to  intitlc  an  exe- 
cutor to  the  benefit  of  the  furplus ;  and  for  this  purpofe  the 
court  cited  lady  Gaifijborougb'^  cafe  (r)  where  the  late  lord 
Gainjborough  owed  debts  by  mortgage,  and  made  the  coun- 
tefs  executrix,  againft  whom  the  heir  brought  his  bill,  to  fub- 
jeft  the  perfonal  eft  ate  in  the  firft  place  to  pay  off  the  mort- 
gage ;  and  it  being  proved  to  have  been  the  intention  of  the 
teftator,  that  his  executrix  (hould  have  his  pcrfonal  eftatc,  ex* 
itnpt  from  debts^  and  that  the  lawyer  who  *  drew  the  will,  hav- 
ing been  inftrudled  to  infert  in  the  will  a  bequeft  of  the  per- 
fonal eftate  to  the  wife,  had  replied,  there  would  b^  no  oc- 
cafion  for  that,  flie  being  to  have  the  perfonal  eftate  {a)  of 
courfe  as  executrix.  It  was  decreed,  that  the  wife  Ihould  re- 
fain  the  perfonal  cftate,  and  that  the  heir  ftiould  not,  in  that 
C^fc,  have  aid  thereof,  towards  paying  off"  the  mortgage,  not- 
withftanding  that  by  the  rules  of  the  court  the  fame  was  liable 
to  be  fo  applied. 


{\)  Et  njide  h'tuUhury  v.  Buckley^  z 
Tim.  677.  £atchelor  v.  Searie,2  Fern. 
^y6.  Heron  v.  Neivion  (cited)  2  Wms. 
i6o.  RaehJieldv.CareU/s.zfFms,  158. 
Bra/sbridge  v,  Woodroffte,  z  Jtk.  68. 
lake  V.  Mfn  I  ^^'  313;  Lord 
HardwUke^%  judgement  in  Vlriilf  v. 
iMehJUU,  3  jftk.  373-    Notwithftand- 


ing  the  authority  of  thefe  feveral  caies. 
Lord  Hard'-wi^ke  in  BUnkhome  v.  Feaft, 
2  p'ex.  28,  exprefles  ^imfelf  to  have 
.  been  very  tender  in  admitting  parol-eri- 
dence  in  cafes  of  this  kind.  And  Ledi 
V.  Lake  is  the  only  cafe  (in  print) 
which  has  been  ilecided  fince  that  time 
on  parol-evidence. 

Michaelmas 


[Michaelmas  Vacation,  1696.]  Cafe  3. 

Twaites  ij;?^  Smith. 

AN  appeal  was  brought  before  the  court  of  delegates,  from      AAtg^ 

a  fentence  given  by  Dr.  fVatkinfon^  chancellor  of  the  arch-  fiduary  Im^ 

bifhop  of  Tark^  for  the  validity  and  probate  of  a  will  of  a  per-  ^ovTa^wiu^ 

fonaleftate.     The  fingle  matter  in  queftion  was,  that  there  Jj^^JJ^g*'^ 

were  only  three  witnefles  to  the  will,  and  two  of  thofe  hap-  ciTii  law,  by 

pencd  to  be  children  of  the  rcfiduary  legatee.  fo"htl?n,lS 

tcnnUiabi6« 
Wherefore  it  was  ihfifted  that  thofc  two  children  were  not 

competent  witneiTes  ;  forafmuch  as  by  the  civil  law  the  child 
was  not  allowed  to  be  a  witnefs  for  his  parent,  and  fo  was  the 
exprefs  text  thereof,  as  appears  by  the  Digeft  tit.  di  Ti/iiifU  ; 
and  this  was  faid  not  to  be  any  of  the  folemnities  or  cere- 
monies of  the  civil  law,  for  then  it  might  not  be  binding 
here,  no  part  thereof  being  obligatory,  or  neceflary  to  be 
obfervcd  among  us,  but  what  is  required  by  the  law  of  na- 
ture and  nations  ;  but  the  reafon  of  this  prohibition  of  chil* 
dren  from  bearing  witnefs  in  cafes  where  their  parents 
were  concerned,  proceeded  from  the  afFedtion  and  duty  they  [  IJ  j 
owed  to  their  parents,  and  fo  was  Albericus  Gentilis  in  his  tra^ 
De  Te/iibusy  qu.  l^fo.  230. 

In  anfvver  to  which,  it  was  allowed  to  be  true,  that  by  the  civil 
law  children  were  incapacitated  as  above  ;  but  then  the  fame 
was  urged  to  be  only  one  of  the  ceremonies  of  that  la^,  and 

fo  not  of  force  with  us :  juft  as  a  (j)  woman  was  thereby  («)  Women 

prohibited  to  be  a  witnefs,  whereas  our  law  knew  of  no  fuch  mk^to  i»^. 

prohibition.     But  admitting  thefe  children  were  exception-  ^'^^  *aJr*^M*' 

able  for  that  reafon,  yet  here  remained  one  witnefs  altogether  where  fonnerlv 

without  exception,  and   by  the  civil  law  one  good  witnefs  Md'fo^ouWnoc 

night  fupply  the  deficiency  of  another  exceptionable  witnefs.  ^  ^^'"'wLj. 

See  Farinacius  deTeJiibus^  q.  62.  fo.  199,  whofe  words  are,  loA.  cwii  Law 

Tiftis  mm  inhabiKtas  if  defeHus  fuppUtur^x  fide  (sf  habilitate  '^*  '^* 
merius. 

And  it  being  ordered  by  the  civilians  that  precedents  fhould 
be  fearched,  for  the  appellant,  the  cafe  of  Marwood  verfus 
Metea^yfi^s  produced,  where,  upon  an  appeal  from  the  court 

of 


Michaelmas  Vacation,   1696. 


(fi  19  Car. 

«r  cap.  3* 

It   Tide  port 
Onion  tf  yerfut 
Trywnr344. 


TwATTEs      of  l^riF  to  the  delegates,  this  very  exception  was  infifted  tipon, 

1^1^  Smith,    ^^^^  ^^  length  allowed.     Alfo  the  cafe  of  Sir  Thomas  LitiUimy 

where    the  like  exception  prevailed ;  but  this  lad  cafe  not 

being  before  a  court  of  delegates,  there  were  no  common  law^ 

judges. 

For  the  defendant  was  feewed  the  precedent  of fcitcljr 

adjudged  by  a  court  of  delegates,  where  Mr.  Juilice  Powel  jun^ 
was  in  the  commif&on,  and  prefent,  (and  which  at  the  hear- 
ing of  this  principal  cafe  he  remembered)  v  the  point  there 
was  upon  the  revocation  of  a  will  >  and  wheFeas  by  the  ftatute 
(*)  of  frauds  it  is  enaftcd,  that  no  will  (hall  be  revoked,  but 
where  the  writing  revoking  it  i>s  figned  in  the  prefcnce  of 
three  witnefles  ;  it  fell  out  that  there  were  in  that  cafe  three 
^witnefles,  two  whereof  were  unexceptionable,  but  the  thirds 
being  the  child  of  the  refiduary  legatee,  was,  for  that  reafon, 
objie£ked  to,  as  no  witnefs  by  the  civil  law. 

But  it  was  decreed  by  the  judges  delegates,  that  there  being 
two  good  witneflcs^  which  were  fufficient  to  prove  the  revo- 
cation by  the  civil  law,  though  the  ftatute  required  a  third 
witnefs,  yet  that  other  witnefs  added  by  the  ftatute, 
needed  not  to  be  qualified  according  to  the  civil  law :  from 
whence  the  common  lawyers  inferred,  that  our  judges  have 
not  looked  on  themfelves  as  bound  up  by  the  rules  of  the  civil 
law,  but  at  liberty  to  follow  their  own,  where  the  two  laws 
differ. 

To  which  It  was.  replied,  /r/7,  that  this  being  a  will  of  a 
perfonal  eftate  only,   was  proper  to  be  determined   by  the 
(a)  Poif.  Ano.   canon  and  civil  {a)  laws  j  and  that  the  judges  had,  in  all  fuch 
JCi^M^Tenii    c*fes  conformed  thereto  {b) ;  indeed,  where  fome  temporal 
matter  depends  on  an  ecclefiaftical  caufe,  and  is  neceflary  to 
be  determined  with  it,  there,  though  the  ecclefiaftical  judges 
i^C^ito.  ^*^*    "™^y  ^y  ^"^^  temporal  matter,  yet  they  ought  to  do  it  by  the 
rules  of  the  common  law,  to  which  it  properly  belongs ;  elfe 
the  common  law  judges  would  interpofe  by  fending  prohibi- 
tions i  and  that  with  this  diftin£tion  were  all  the  cafes,  wherein 
the  temporal  judges  had  differed  from  the  civilians,  to  be  re- 
conciled. 

Secondly^  That  in  this  cafe,  the  having  of  one  good  witnefii 
would  not  help  the  difability  in  the  reft ;  for  that  was  to  be 

underftood 
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onderftood,  where  the  exception  went  only  to  diminifli  in  part      T^j^iTif 
the  credit  of  the  witnefies,  as  on  account  of  friendihip,  or    ^^^  Smith, 
even  relation  in  a  further  degree,  but  not  in  cafe  of  exceptioxi 
to  a  child,  who  was  abfolutely  prohibited  to  be  any  witnefs 
at  all. 

Thirdly^  That  the  exceptions  to  witnefles  in  the  civil  law^  [  <3  J 
and  in  a  caufe  triable  by  them,  were  not  to  be  compared  to 
ftich  exceptions  as  might  lie  againft  witnefles  at  common  law, 
where  the  trial  was  by  jury,  but  rather  to  exceptions  to  the 
jury  ;  and  this  of  relation  was  a  good  caufe  of  challenge  to  a 
jury-man  {a)y  even  at  common  law,  f^^  *  ^^  '57* 

Lq/tfy^  (As  die  ftrongeft  argument  in  favour  of  the  excep« 
tion)  the  conftant  pradice  was  appealed  to;  and  that  the 
defeft  could  not  be  fupplied  by  another  intire  witnefs,  was  (aid 
to  appear  from  Swinhume^  who  giving  an  accdunt  of  the  prac- 
tice and  law  here  in  that  particular,  (Kb.  j^feff.  24 J  exprefsly 
fiiys,  when  the  law  refifts  the  examination  of  witnefles,  it  {hall 
not  be  fupplied  by  any  other  witnefs.  Whereupon  the  com- 
mon law  judges  agreed  with  the  civilians,  that  thefc  two  chiU 
dren  were  not  to  be  allowed  as  witnefles ;  therefore  the  will 
failed  for  want  of  proof,  one  witnefs  being  by  the  civil  law  as 
no  witnefs  (^},  and  fo  adminiilration  was  granted  to  Twaites  C>;  PofI  Bltck* 
the  appellant.  P<w^/ yi^i.  was  a  little  doubtful,  but  thinking  ^^^^^''^'^ 
that  in  this  cafe  he  was  to  be  bound  by  the  civilians  he  at 
length  agreed,  and  thefcntcncc  given  ztTork  was  reverfcd.  (f) 

Afterwards  a  commiflion  of  review  was  fued  out  upon  this 
fentence,  but  the  parties  agreed,  and  the  executor  renounced* 


(t)  ^rt.  If  the  will  in  queftion  appeared  to  be  written,  or  fo  much  as  fub- 
icribed,  by  the  teftator's  own  hand ;  fiiice  in  either  of  thefe  cafes  it  would  have 
teen  good  without  any  witnefles  at  all.     Vide  Swinb.  300. 
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Cafe  4. 


Fifher  ver/us  Wigg, 

EJECTMENT:  a  cqpyholder  in  fee  had  iflfue  four  fons 
and  two  daughters,  and  furrendered  his  copyhold  to  the 
ufe  of  his  wife  for  life,  and  after  her  death,  to  the  ufe  of  his 
three  younger  fons  and  two  daughters,  equally  to  be  divided, 
and  their  refpe&ive  heirs  and  affigns  for  ever. 


Lilly*!  Entries 

105.  S.  C. 

Con.  Rep.  SS. 

%i  Mod.  «96. 

]Sj&k.ao6.  Eq. 

Ca.  jlkr,  291.  nofe  (#).  Sartcader  of  a  cepjrbold  to  the  «fe  of  A-  B.  andC.  and  Ibeir  heirs,  e^alfy 

to  be  divided  betwixt  them  and  ibeir  h^rt  rcfprdiTcly.     This  held  by  two  judges  a  tenancy  'm 

common,  (i)  by  reafbn  of  the  appcrcnl  Intent  o(  tUe  funeoderor,  zgiintt  the  opntM>  ofHgJt  C.  J. 

«ho  thovfbt  it  a  joiotenaocf • 

The  qaeftion  was,  whether  thefe  words  made  a  tenancy  in 
common ;  or  whether  the  fons  and  daughters  took  as  jointe- 
nants  ?  And  the  matter  having  been  argued  folemnly  at  the 
bar,  the  judges  now  delivered  their  opiinons  fenatim. 


(l).  In  cafes  of  wills  the  words 
••  equally  to  be  divided"  certainly  make 
a  tenancy  in  common ;  Prince  v.  Heylin. 
S.  Jtk.  493.  Q^iu  v,  Owf«.  I.  Jii. 
494.  Htatb  V.  Hioib^  2.  Jitk,  122. 
Haws  ▼.  Haws.  3  Atk.  525.  Stomes  v. 
Hhsrtlj.  I  Fez.  165.  So  in  deeds  which 
fcceive  their  operation  from  the  Statute 
of  Uics ;  Rigdem  v.  FmlUer.  2  Fe%. 
252,  {^  3-4ri.  371.  GMdiitliV.  Stokes. 
I  H^ils.  34.I.  Seems  in  common  law 
conveyances ;  St§mes  v.  Hemrtfy,  i  Fez* 
165.  Rigdem  T.  FeUlitr.  2  Fez,  257. 
where  lord  Hardwieke  (ays,  that  al- 
thoogfa  deeds  to  uies  moft  be  conftmed 
like  common  law  convejrances,  as  to 
^vtrds  §f  liautmtipm,  ytt  he  faw  no  harm 
ia  conftniing  them  otherwife,  as  to 
words  of  regmlaii§m  cr  mudififotitm  ef  the 
ejimte ;  as  the  worcb  equally  to  be  di- 
vided arc.    The  prcfcnt  cafe  of  Fijber 


V.  Wigg  is  determined  on  the  princi- 
ple that  a  furrcndcr  of  a  copyhold  is 
not  to  be  conurued  w  ith  the  fame  llrid.- 
ncfs  as  a  common  law  conveyance, 
(as  faid  by  lord  Hardwicke,  2  Fez^ 
257).  which  contradids  the  ground  of 
determination  in  Idle  v.  Ctok^  Pefl.  70. 
(where  it  is  faid  that  the  conflrudion  of 
a  furrender  mud  be  the  fame  as  if  the 
eftate  had  been  limited  by  feojfmemt, 
and  muft  be  governed  alike  by  the  rules 
of  the  common  law»)  nnlefs  the  two. 
cafes  be  reconciled  upon  lord  Hard* 
tMfiek^s  diftittftion  between  words  o£&* 
smitatint,  and  words  of  regmUaien,  tfc. 
However,  in  cafes  of  furrcndcrs  of  co- 
pyholds,  this  caie  ieems  an  acknow- 
ledged  authority;  Rigdem  v.  Fidlier. 
G—dtitU  V.  Sfkes.  1  fTtls,  341.  ^ 
Dm  V.  Gm/dm.  Owf.  660. 

GouU 


I>e  Term«  S«  HilL  1700; 

Gould].  The  fons  and  daughters  take  as  tenaBti  lo  com*   Ti%»tx^. 
fiioa,  and  not  as  jomtcnants.  •    *^*' 

In  conftroifiion  of  deeds  this  rule  is  to  be  obferved,  (vix.) 
to  make  all  parts  of  them  Uke  tStEty  according  to  the  intent 
of  the  parties,  fo  as  it  be  not  contrary  to  the  rules  of  law ;  and  f  'S  J 
it  will  not  be  inconilftent  with  any  rule  of  law,  to  conftrue 
this  a  tenancy  in  common ;  the  words  upon  which  we  are  to 
judge,  being  not  words  >of  l^knitation,  or  creation  of  an  eflate^' 
but  of  qualification  and  corirei^ion*^ 

There  are  no  precife  words  requiflte  to  make  a  tenancy  in 
common.     Lit.  feSt.  292*     J  Inji.   1B9?  -f^  Cro.  EUz»  695^ 
3  Ct.  39.     Ratdijps  cafe.     The  words  (eqi^y  to  :be  divide 
ed)  go  to  the  quality  of  this  eftate,  and  not  to  die  limitation, 
of  it ;  a^  joint  jcftate  in,  the  {>remiiles  may  be  altered  by  the 
bahindunu     ffobi  172*  I  Jnfi.  iqo*  b^  Cro.  Car.  'j^.     A  grant 
to  a  man  and  his  heirs»  but  if  he  die  fans  LQue,  i!fc.  this  turns 
the  fee  in  the  premifles  to  an  eftate^tail,  and  corrofls  the  ge- 
nerality of  the  preceding  words^     19  H.  6.  74*    The  inteui- 
tion  of  the  furrenderor  was  to  make  provifion  for  his  younger 
children  and  their  heirs,  which  will  not  take  efled,  if  it  be  a 
joint  eftate.     Surrenders  of  copyhold  land  to  ufes  (hall  have 
the  fame  favourable  conftrn<Slion  as  wills,  and  are  not  Xo  he 
tied  up  to  the  (lrl^5t  rules  of  the  common  law,  but  expounded 
according  to  the  intention  of  the  party.     2  Bul/i.  274.  3  Cro. 
323.     Pops.    125,    126.     Plowd.    151.      I    Saund.   151.     z 
Vent.  365.     And  though  there  has    been  a  running  notion 
paflSng  obiter  in  fome  books,  that  there  is  a  dtverfity  betwixt 
wills  and  conveyances  at  common  law,   yet  tbat  matter  has 
not  been  fcanned  or  fettled :    for,  as  to  the  intention  of  the 
party,  the  words  in  a  deed  are  capable  of  the  fame  conftruc- 
tion  as  in  a  will.     As  to  the  cafe  in  2  RolL  Mr.  90.  5.    Furjf 
yerfus  IVeeks^  the  diverfity  there  is  upon  a  conveyance  at  com- 
laon  law,  but  here  the  cafe  is:  upon  a  limitation  of  an  ufe.    In 
the  cafe  of  {a)  Bliffet  y^ii\x^£ranwill^  Pafcha  b  IV.  ^  M.  C.    (a)  Solk.sjaC* 
B.  a  devife  was  to  two  and  their^heirs,  and  the  longer  liver  of 
tbcm,  equally  to  hs  divided^  after  the  death  pf  the  tcftator's        [   16  3 
wife  'y  and  refolved,  this  was  a  tenancy  in  common.     Thp 
^ords  equally  divided^  or  equally  to  jbe  divided.^  make  a  tenancy 
in  common  in  a  will,  beyond  all  difpute;,  and  we  are  h^re  m 

the 
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Fmrik  V,    ^e  cafe  of  an  ufe,  which  bears  the  like  conftnidion  with  a 
'^'^°-       wiU. 

In  2  RoU,  Ahr.  67.  Bmoks  verfus  Brooisj  the  wife  was 
named  after  the  habendum  in  the  furrender  of  a  copyhold,  and 
yet  took  an  eftate  according  to  the  limitation,  upon  that  rule 
of  conftruAion.  Pafiha  32  Car.  2.  B.  R,  Smith  v^rfus 
yohnfon.  A  feoffment  was  made  tb  two  and  their  heirs,  equally 
to  be  divided,  and  there  Scrogs  and  DoWm  were  of  opinion 
that  the  feoffees  were  tenants  in  common,  and  not  jointenants  ; 
but  Jmis  differed. 

Turton  J.  was  of  the  fame  opinion,  {viz.)  that  it  was  a 
tenancy  in  common,  and  argued  much  to  the  fame  efied, 
only  he  added,  thztz  precipe  lies  of  two  acres  in  tres  partes 
eEvtdeneTy  which  is  a  tenancy  in  common.  13  &•  58.  21 
Ed.  4*  22.  That  if  this  limiution  had  been  before  the  flatute 
of  ofes,  the  chancery  would  have  compelled  a  convejrance  to 
die  fons  and  daughters  in  common,  and  the  law  (hall  have  the 
lame  operation  fince :  that  if  in  this  cafe,  the  Cither  had  fur- 
rendered  the  land  to  the  ufe  of  his  laft  will,  and  by  his  will 
had  devifed  it  in  thefe  words,  it  muft  have  been  agreed  to  create 
an  eftate  in  common ;  and  there  was  no  reafon  why  a  different 
conftruftion  (hould  be  put  upon  the  words,  when  exprefled 
in  the  furrender  itfelf. 

Holt  C.  J.  contra :  copyhold  lands  do  not  differ  (a)  in  con^ 

aifo  poft**i'<"e    ft'^^o^  ^  '*w  f^®*"  freehold  lands,  and  fur  renders  of  copy- 

faiia«Cook75.    holds  muft  be  governed  by  the  fame  rules  as  conveyances  at 

-       -        common  law.     The  opinion  in  Poph.  1 26.  which  my  brothers 

^    '  rely  on,  (viz.)  that  a  furrender  is  to  be  conftrued  as  a  will, 

is  of  no  authority ;  for  it  is  amongft  the  additional  cafes,  and 

not  reported  by  Popham  ;  and  there  is  no  mention  made  of  it 

in  the  report  of  the  fame  cafe  in  Cro.  Jac.  434. 

If  a  copyholder  furrenders  to  the  lord,  without  declaring  an 
ule,  the  copyhold  extinguiihes,  as  on  a  furrender  by  tenant 
for  life,  to  him  in  reverfion* 

The  refolution  in  2  Rail.  Ahr.  67.  Brooh  verfus  Brooh^ 
was  founded  upon  th^  cuftom  of  the  manor,  which  was^  that 
a  perfon  named  after  the  habendum  (hould  take  the  eftate  li- 
mited to  him  I  fo  where  a  furrender  is  to  fcveral  by  cuftom, 

they 
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Aey  fhall  t2kt  in  fucceffiM  at  tbey  are  named :  we  are  not  Sistmi'vw 
upon  the  oanftrudion  of  an  uTe,  for  a  fureender  to  an  ufe  is  a  Wioa* 
limitation  of  the  eftatc,  a  declaration  and  diredion  to  the 
iord  how  to  grant  the  lands,  and  the  furrenderor  himfelf  con- 
tinues feifed  till  the  admittance  of  the  furrenderee,  and  the 
perfon  to  whofe  ufe  the  furrender  is  made  is  not  Ce/lui  que  Vfe 
in  the  mean  time,  but  when  admitted^  he  is  in  i>y  grant 
from  the  lord. 

By  this  furrender  the  fons  and  daughters  are  jointenants, 
and  not  tenants  in  common  :  for  the  words,  equally  to  be  di<- 
Yided,  fignify  no  more  than  the  law  would  have  implied  with- 
out them,  and  therefore  they  can  have  no  operation,  i  Inft^ 
286'  a.     One  jointenant  can  only  forfeit  or  difpoie  of  his  own  ^ 

part ;  and  if  both  join  in  a  feofFment,  and  one  die,  it  muft  be 
pleaded  as  the  feoffment  of  both,  and  not  of  the  furvivor  only^ 

*  The  true  difference  between  jointenants  and  tenants  in  com- 
mon is  put  in  Lit,  feU.  292.  I  Inft^  i£8.  i.  jointenants  hold 
by  one  joint  title,  but  tenants  in  common  by  feveral  titles.  In 
our  cafe  the  tide  is  joint,  and  all  claim  under  the  iame  convey-  r  yf  ^ 
ance ;  the  word  (equally)  doth  not  alter  tfie  manner  of  taking 
the  profits,  there  being  no  difference,  in  that  rcfpedl,  between 
jointenants  and  tenants  in  common,  in  regard  if  one  jointenant, 
or  one  tenant  in  common,  take  the  ^*boIe  profits,  his  com- 
panion has  no  remedy  againft  him. 

So  jointenants  have  as  feparate  an  intcreft  in  the  lands  as 
tenants  in  common ;  for  tenants  in  common  were  no  more 
compellable  at  common  law,  to  make  partition  than  jointe- 
nants ;  and  therefore  in  fuing  a  writ  of  partition,  the  party  ne- 
ver Ihevirs  whether  he  is  tenant  in  common  or  jointenant,  but 
only  that  he  is  feifed  pro  indivifo.  Co,  Ent.  413,  414.  In 
like  manner,  one  jointenant  may  difpofe  of  his  own  part,  as 
well  as  a  tenant  in  common,  and  each  has  an  equal  pro- 
portion without  thofc  words,  equally  to  be  divided ;  neither 
does  the  word  refpe^ively  make  any  alteration  of  the  eftate, 
forafmuch  as  there  is  no  diverfity  betwixt  a  grant  to  two  and 
their  heirs,  and  a  grant  to  two  and  their  rcipeiSlive  heirs,  or 
CO  two  and  their  heirs  refpeiSively,  fmce  the  limitation  muft  be 
to  both  their  heirs,  or  they  cannot  both  take  a  fec-fimple,  and 
if  the  fee  enures  to  both  their  heirs,  it  muft  be  to  both  their 
hcijs  refpedivelyi    (which  Turton  and  Could  agreed)  and  in 

conftruclioa 
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FfsniK  <f.     COnftru£Hon  of  deeds,  fuperfluous  words  are  to  be  rejeSEed^  &§ 
'^*^®*       having  no  operation.     8  Co.  145,  a. 

But  there  has  been  an  objedion  drawn  from  Ltit.  fijf.  298* 
If  lands  be  given  to  two,  habetuC  the  one  moiety  to  one,  i^c^ 
they  are  tenants  in  common. 

RiJ^.  If  a  feoffment  be  made  to  two,  babend"  one  moiety 
to  one,  and  the  other  moiety  to  the  other,  this  operates  as 
C  '9  1  feveral  conveyances,  and  not  as  one,  for  there  muft  be  two 
liveries,  becaufe  there  are  feveral  freeholds,  and  livery  to  one, 
fecundumformam  cbarta^  would  not  enure  to  the  other ;  and 
that  cafe  is  not  like  to  ours,  in  regard  there  is  an  a£lual  di- 
vifion  and  diftribution  of  the  land  ;  whereas  the  words,  equally 
to  be  divided,  do  not  affign  feveral  parts. 

If  a  feoffment  be  made  of  twenty  acres  to  two,  hahenJf 
fen  acres  to  one,  and  ten  acres  to  the  other,  this  habenf 
would  be  void,  becaufe  repugnant  to  and  inconfiftent  with  the 
premiffes,  by  which  the  whole  twenty  acres  were  exprefly 
granted  to  both ;  otherwife  where  a  manor  is  granted  to  two 
in  the  premiffes,  habend'  one  moiety  to  the  one,  and  the  other 
moiety  to  the  other ;  thefe  words  cannot  make  a  tenancy  in 
common,  it  being  the  nature  of  that  eftate  for  the  tenants  to 
be  feifed  pro  indivi/o,  but  purfuant  to  this,  they  muft  hold 
pro  divi/oy  which  is  fo  far  from  implying  a  tenancy  in  com- 
mon, that  it  diredly  excludes  it. 

But  it  is  objc£led,  that  in  i  /«/?.  190.  b.  in  tres  partes  dlvi^ 
dend  implies  a  tenancy  in  common.  .  . 

Rgfi.  That  is  not  mentioned  in  the  cafe  of  21  Ed:  d^.  22. 
b.  neither  is  Coke  pofitive  therein,  it  is  only  his  conjediire. 

Objea.  Jointenants  have  but  one  freehold ;  but  tenants  in 
common  have  feveral  freeholds. 

Rejp.  I  agree  it  1  but  their  parts  in  the  land  are  not  divided 
and  feveral. 

Objeii.  Thefe  words  in  a  will  make  a  tenancy  in  common. 

ReJ^.  There  is  a  difference  betwixt  wills  and  conveyances 

t^O  ]       at  law;  and  words  in  the  one  fhall  have  a  different  conftnic- 

tion  from  what  they  would  have  in  the  other.     A  grant  to  % 

nu^n  and  his  affigns  for  ever,  in  a  deed  paffes  only  an  efta^ 

for 
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Ibr  life ;  1)ut  Ac  fame  words  in  a  will  give  a  fcc-rimplc.     27     Fisbbr  v. 

H,  8.   27*     bo  an  eftate  may  paTs  in  a  wHl  by  implicationt        Wigo, 

but  not  in  a  deed  ;  the  reafon  of  which  different  conftrudlion 

\%j  becaufe  the  law  confiders  the  circumftances  of  the  teflator^ 

who  is  ine^s  csnciliij  and  will  not  hold  him  ftri£lly  to  rules  ^ 

and  this  reafon  took  place  in  the  conftrudtioa  of  wills  made  by 

cuftom  before  the  ftatste  of  H.  8.  as  in  11  H.  6.  12.  the  cafe 

^  a  devife  to  an  infant  in  vmtre  fa  nure ;   which  fame  reafon 

and    rule  of  conftrudion  holds    in  wills   made    iince  the 

fiatute. 

Bat  precedents  on  wills  win  not  influence  this  cafe ;  the 
reafon  of  every  cafe  is  the  flungth  of  the  cafe  ;  the  reafon  of 
the  opinion  in  RatcUff*%  cafe,  3  Co*  39.  h.  is  not  on  the  force 
of  the  words  equally  to  he  diviiedy  but  from  the  intention. 

An  eftate  in  a  will  may  be  reftrained  and  qualified  by  the 
iotentien  of  the  ^ftator,  without  exprefs  words*  13  /f.  y« 
ry-  //#*.  34.  Cr#,  Jac.  'jjii'j^  i  Jo.  342.  Where  it  is 
agreed,  that  the  like  limiution,  had  it  been  in  a  will,  would 
have  created  an  eftate-tail,  though  it  did  not  in  a  conveyance 
It  common  law,  or  in  a  furrenden 

2  RoL  Abr.  90.     A  devife  was  to  two  equally  to  be  di- 
vided, baberuT  to  them  apd  the  furvivor,  and  the  heirs  of  the 
furvivor ;  and  rcfolved,  they  were  jointenants  and  not  tenants 
in  common,  becaufe  of  the  fubfequent  words  which  were  not 
repugnant  to  the  Hrft.     For  the  tirft  words  did  not  make  a  te-        [  21  ] 
nancy  in  common  by  exprefs  limitation,  but  by  implication  or 
(j)  conftruflion  ;   which  is  the  true  reafon  of  the  cafe,  and  a    (#;  <;ce  poft.  37. 
full  authority  for  me.     If  the  limitation  had  been  {b)  exprefs,    phll^./"^" 
the  fubfequent  words  would  have  been  void  and  repugnant.    (h)%rt^o^.$^. 
:^uUi  211,   434-      ^y^^  215-  Foplum. 

It  was  after  fome  time  and  debate  that  thefc  words  obtained 
to  make  a  tenancy  in  common  in  a  will ;  and  the  doubt  pro- 
ceeded from  hence,  {fcil.)  becaufe  they  did  not  make  an  eftate 
or  tenancy  in  common  at  common  law ;  for  if  they  had,  theiv 
could  then  have  been  no  doubt  upon  a  will.  It  has  been  hi-* 
therto  the  conftant  opinion,  both  at  the  bar  and  on  the  bench^ 
that  thefe  words  will  not  make  a  tenancy  in  common  in  a 
deed.     Jointenancy  is  favoured  in  law,  becaufe^  as  the  law 

Vot.  I,  C  dofi 
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Fisher  v,     Jq^j  ^^^  j^y^  fraftions  of  eftatcs,  fo  neither  docs  it  incourage 
divifion  of  tenures,  or  multiplication  of  fervices. 

Now  as  long  as  the  jointenancy  continues,  there  is  a  joint 
tenure,  but  when  the  tenancy  becomes  in  common,  then  the 
tenures  and  fer vices  arc  fcveral.  6  Co.  i,  2.  Anr^  by  fuch 
conftrudions  as  my  brothers  make  in  the  prefent  cafe,  inftead 
of  one  copyhold  eftate,  and  one  fine  and  fmgle  fervice,  there 
would  be  five  fcveral  copyholds  and  as  many  fines  and  ferviccs  ; 
and  one  tenant  in  common  cannot  have  contribution  for  fuch 
againft  his  companion,  as  a  jointenant  may.  This  is  the  true 
and  only  reafon  why  joint  eftatcs  arc  favoured  in  law ;  at  leaft, 
I  can  invent  no  other. 

But  the  cafe  of  Smith  and  John/on  is  objedled. 

[  22  ]  Rejp.  When  that  judgment  was  given,  no  body  was  fatisfied 

with  it ;  and  afterwards  the  rule  for  judgment  was  difchargcd, 
and  an  ulterlus  conctP  awarded,  and  then  the  party  died  ;  fo  no 
judgment  was  given.  There  is  no  authority  in  the  books 
againft  my  opinion ;  on  the  contrary,  the  concurrent  autho- 
rities of  all  times  in  fVeJiminJIer-Hall  arc  for  me ;  fo  that  I 
think  judgment  ought  to  be  given  for  the  dffcndant.  But  my* 
brothers  make  the  majority,  and  therefore  the  plaintiff  muft 
have  judgment. 


D  K 


^^  [23] 
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Nottingham  verjus  Jennings.  q^^  -  • 

IN  cjcdhncnt,  on  the  trial,  this' cafe  was   made:    y.  S.  g,. 

had  three  fons,  jf.  B.  and  C,  and  dcvifed  his  lands  to  B»  Lord  Ray.* 561^ 

(his  fecond  fon)  after  the  death  of  his  mother,  to  hold  to  him  g,  *Eq.  cT  Ab. 

and  his  heirs  for  ever;  and  for  want  of  fuch  heirs,  then  to  3o»-  pj*  10. 

,  .  A  dcvile  by  a 

fais  (the  teftator's)  right  heirs*  father  to  a  fe. 

...  ^'■^'^^  ^^^  ^^^  ^*^ 

hein  far  ever*  aai  for  want  of  fuch  heirt  then  to  the  9ght  heirt  of  the  teflator,  is  an  eftate-Nul. 
Bat  had  the  devife  over  been  to  a  (hanger,  the  fecond  fon  would  have  taken  a  fee-fimple.  and  cu^*) 
^aentlj  the  devUe  crer  had  been  void.  ( i ) 

The  teftator  dird,  after  which  B.  entered  and  died  without 
iffiiCy  living  J.  who  was  lefTor  of  the  plaintiff. 

It  was  argued  by  Northey  for  the  plaintiff,  that  the  eftate 
devifed  to  B,  was  but  an  eftate-tail,  and  not  a  fee-fimplej 
and  that  the  word  [heirs)  (hould  be  conitrued  heirs  of  his  body  ; 
for  that  it  muft  be  intended,  the  teftator  took  notice  that  his 
fecond  fon  B.  could  i  ot  by  any  po/Tibility  die  without  heir,  fo 
long  as  his  father  had  any  other  ifliie,  who  would  be  heir  to 
him  ;  that  this  conftrudion  was  founded  upon  the  fame  rea- 
fon,  as  where  a  devife  is  to  one  and  his  heirs,  and  if  he  die  r-  ^ 
without  ifTue  of  his  body,  then  to  another,  which  is  conftrued 
to  be  an  eftate-tail;  becaufe  the  teftator  appears  to  hare  in- 
tended only  the  heirs  of  the  body  of  the  firft  devifee.  Cro,  Jac. 
415.  {a).  fVebb  verfus  Herring,  i  RoU  Rep.  398,  436.  Crg^  (^)  Vide  alfo 
Joe.  428,  448-     I  *^/-  ^^r.  836.     3  Keb.  589.  Z'trV''^ 

Carthew  for  the  defendant  infifted,  that   B.  took  a  fee-    i^v.'^'y'i!  ^* 
/imple,  and  relied  on  the  cafe  of  Hearn  verfus  Allen^  Cro.  Car* 
58.     That  this  cafe  differed  from  that  of  IVebb  verfus  Herrings 


(1)    So  Jllen  V.  Sfendlove*     2  Eq.  Bar  but  i.  Fez.  89.   and   aimitted  in 

Ci.  Jbr^  305.  pi.  2.     Tjte  V.   Willis.  Goodright  v,  Dunham.   Deug,  254. 
Cm.   Temf.    TMot     1.      Tilburgb  v. 

C  2                                          forafmuch 
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Notting- 
ham <v« 
Jbunxngs. 


[as] 


V' 


a)  Vide  poft. 

'ol.  %.  369. 
the  cafe  of  the 
Actoraey  Gene- 
ra fftfut  Gill. 


forafmuch  as  here  was  an  exprefs  devife  of  a  fee-fimple,  but 
there  the  fon  took  only  by  implication  ;  and  therefore  the  im- 
plied eftate  was  made  to  give  way  to  that  which  was  exprefled  ; 
which  diverfity  was  the  foundation  of  that  judgment.  That 
it  muft  be  agreed,  if  this  remainder  had  been  limited  to  a 
ftrangcr,  it  had  been  void,  and  B.  Would  have  taken  a  fee- 
limple.  9  //.  8.  8.  t,  Cro.  Jac.  416.  Ttlv^  209.  That 
this  devife  over  to  the  teftator's  right  heirs  was  intirely  void ; 
for  the  eldeft  fon  fhould  not  take  by  purchafe  by  the  words  of 
the  will,  but  would  be  in  by  defcent ;  for  which  reafon,  this 
claufe  being  a  nullity,  and  paffing  no  eftate,  it  ought  not  to 
aflift  the  conftru£lion  of  the  will,  by  making  an  eftate-tail  by 
implication  ;  that  the  devife  over  being  generally  to  his  (the 
teftator*s)  right  heirs,  and  no  particular  perfon  in  view,  and 
there  being  an  exprefs  devife  of  a  fee-fimple,  and  no  exprefs 
remainder,  £.  ought  to  take  a  fee-fimple,  and  no  implication 
to  be  made  of  an  eftate-tail. 

But  the  whole  court  adjudged  it  to  be  but  an  ejlate-tailxn  B. 
And  by  Holt  C.  J.  though  the  eldeft  fon  (hall  not  take  by  this 
will,  but  (hall  be  in  by  defcent,  and  fo  the  devife  over  void  in 
point  of  limitation,  yet  it  is  fufiicient  to  manifeft  the  intent 
of  the  teftator,  and  aid  the  conftrudion  of  an  eftate-tail.  It 
appears  to  have  been  the  teftator's  intent,  that  the  lands 
ibould  defcend  from  himfelf,  and  not  from  his  fon  B.  that  the 
rcverfion  (hould  go  to  his  own  right  heirs ;  and  fmce  that 
claufe  difcovers  his  intent,  it  is  not  material  whether  the 
devife  over  be  good  or  not.  I  agree,  if  the  devife  over  had 
been  to  a  ftranger,  it  had  been  void,  and  B.  had  taken  a  fee- 
fimple  }  but  in  the  prefent  cafe  the  word  [heirs)  can  import  no- 
thing more  than  iflue^  for  how  could  B,  poffibly  die  without 
heir,  living  the  other  brother  ?  So  that  the  word  {heirs)  muft: 
be  qualified  ^  as  fuppofe  in  this  cafe  the  lands  had  been  devifed 
to  B.  and  his  heirs,  and  if  B.  die  without  iflue,  then  to  an- 
other, this,  without  all  doubt,  would  have  been  an  eftate-tail ; 
the  cafe  of  IVebb  verfus  Herring  is  a  ftrong  cafe,  upon  the  au-^ 
thority  of  which  I  fhould  have  made  no  difficulty  of  adjudging 
it  an  {a)  eftate-tail  at  my  chambers. 

Judgment  for  the  plaintifF. 

Pitt't 
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Petfs  Cafe.  Cafe  6. 

A  Motion  was  made  by  Mr.  Lechmtre^  for  a  mandamus  to    s«ak.  150. 
the  judge  of  the  fpiritual  court>  to  make  diftributio«  on  the   \^^\  ^^, 
ibtuteof  22  &  2^  Car^  2*  cap.  10.  And  the  cafe  being  ordered    ce«fe<i  brother's 

■_  .-.^  1  t  ji_\.  child  tndade- 

to  be  put  in  the  paper  to  be  argued,  appeared  to  be  thus :  ceafed  brother*t 

grandchildy  the 
gnodchild  not  admitted  to  Any  diftribotory  (hare  \  the  claufe  in  the  ftatate  which  fayiy  that  there 
iuU  b«  no  reprefentativet  among  collaterals  beyond  brothers  and  fifteri  children,  beinf  to  be  in* 
tended  that  none  fliall  take  by  reprefentAtioa  but  the  children  of  brotheis  and  fifters  to  the  inteftate* 

Sir  Piter  Petf^  in  April  1699.  died  inteftate,  having  neither 
wife  nor  child  J   his  next  of  kin  was  Elizabeth^  daughter  of  Sir       [  26  j 
Pbineas  Pett^  who  was  brother  to  the  faid  Sir  Pettr  Pitt^  and 
adminiftration  was  committed  to  this  Elizabeth  Pett. 

The  perfoRS  claiming  diftribution  were  Margaret  and  Peter 
Pett^  chiUrtn  of  Peter  Pettf  who  was  fon  of  Sir  Phineas^  and 
brother  of  Elizabeth  the  adminiilratrix. 

And  the  queftion  was,  whether  the  inteftate's  brother's 
fon*s  children,  being  the  grand  nephew  and  grand  niece  of 
the  inteftate,  fliould  come  in  for  a  diftributive  fhare  with 
the  inteftate's  niece?  the  ftatute  faying,  that  the  perfonal 
cftate,  in  cafe  there  (hall  be  no  wife  or  child,  fhall  go  to  the 
next  of  kin  of  the  inteftate,  and  their  legal  reprefentatives  ; 
after  which  comes  a  provifo,  enafting,  that  there  fhall  be  no 
reprefentation  among  collaterals  after  brothers  and  fitters 
children. 

In  fupport  of  the  motion,  Mr.  Lechmere  contended,  that 
the  delign  of  this  a6l  was  to  be  difFufive,  and  to  apportion,  as 
much  as  poflible,  the  inteftate's  perfonal  eftate,  fo  that  all  the 
near  relations  might  be  provided  for  ;  and  that  for  this  reafoa 
it  was  properly  called  a  ftatute  of  dijlribution  \  which  title  c«uld 
no  way  be  aqfwered,  were  any  one  fingle  hand  allowed  to 
fweep  away  the  whole ;  befides  that  this  had  been  hitherto  the 
praAice  in  the  fpiritual  court. 

Againft  which,  on  behalf  of  the  adminiftratrix,  it  wat 
vrged  by  Mr.  Harcourt^  that  thefe  gra/id  nephew  and  grand 
xuece,  if  intitled  to  any  diftributive  fliare,  muft  claim  it,  either 
as  next  of  kin  in  equal  degree,  or  elfe,  as  reprefentatives. 

And  firft,  as  next  of  kin,  there  was  no  colour  for  it ;  for       [  27  ] 
diey  could  not  be  in  equal  degree  of  kin>  becaufe  the  adniini- 

C  3  ftratrix 


PETT't 

Case. 


(a)  «  Vein. 

Preccd.  in 
Chin.   x8« 


(h)  And  except 
in  fome  few  in- 
llanc<*8  mcnti- 
oned  therein, 
this  ftatute  is 
to  be  governed 
and  conflrued 
by  the  rules  of 
the  civil  Uw. 
Per  the  m:ifter. 
of  the  Rolls, 
(Sir    J-feph 
J^Icyll,^  in  the 
cafr  of  Mcp.tney 
vfrfiia  Petty. 
Preccd.  in 
Chin.  593. 

[    *28   J 
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ftratrix  was  the  brother's  daughter,  and  Margaret  and  Peter  the 
brother's  grandchildren,  (that  is)  one  degree  further. 

7.dlyy  As  reprefcntatives^  they  could  not  be  intitled ;  for  as 
much  as  they  were  not  children  of  the  brother  of  the  intcftate  j 
that  it  was  reafonable  to  conftrue  this  ftatute  as  favourably  as 
might  be  for  theadminiftrators,  fmce  a  great  burden  lay  upon 
them  at  law,  in  duly  adminiftring  the  inteftate's  eftatc;  and 
this  ftatute  of  Car.  2.  took  away  from  their  profit,  but  did  not 
at  the  fame  time  (as  it  ought  to  have  done)  le/Ien  their  bur- 
den. He  cited  Raym.  469.  Carter  verfus  Crawley^  C.  J. 
North's  opinion ;  and  faid,  that  it  had  been  fo  fettled  in 
chancery  in  the  cafes  of  Qement  and  Harris  1680.  {a)  Maw 
yerfus  Harding^  20  July  1691.  and  Newcomb  verfus  Tucker^  16 
Feb.  1694. 

That  it  was  true,  among  lineals,reprefentativcs  ad  infinitum 
fhould  fhare  in  the  diftribution,  otherwife  among  collaterals. 

Holt  C.  J.  Sir  IValter  JValker^  a  famous  civilian,  drew  this 
(*)  aft  for  diftribution ;  and  the  only  queftion  now  before  us 
upon  it  is,  whether  the  words  brothers  andftfters  children  in  the 
provifo,  fhall  not  be  intended  brothers  and  fifters  children  of 
the  inteftate?  Now  furcly  they  ought  to  be  fo  taken  ;  for  the 
inteftate  is  the  fubjedl  matter  of  this  aft;  it  is  his  eftate,  his 
wife,  his  next  of  kin,  his  children,  and  confequently  his  bro- 
ther's children,  that  the  ♦  ftatute  fpeaks  ofj  fo  that  the  relative' 
terms  made  ufe  of  throughout,  have  the  intcftate  for  their  cor- 
relative. The  intent  of  the  provifo  was  to  confine  the  degrees 
of  reprcfentation,  that  they  fhould  not  go  beyond  brothers  and 
fifters  children.  And  if  this  conftruftion  has  not  hitherto 
prevailed  in  the  fpiritual  court,  the  parties  are  at  liberty  to 
appeal. 

Et  per  Gould  J.  It  has  been  always  faid,  the  ftatute  fliall  not 
be  taken  in  favour  of  diftributions. 


Wherefore  the  mandamus  was  denied ;  the  whole  court 
declaring,  that  among  collaterals,  faving  only  in  the  cafe  of 
brothers  and  fifters  children,  proximity  of  blood  fliould  give 
title  to  the  perfonal  ^ftate  of  the  inteftate. 


See  1  Vem. 
16S.  Beeton 
verfus  Dai  king 
tc  e  cent' ;    but 
more  particu- 
larly the  cafe  of 

Bowers  Tcrfus  Littlewoo*),  poft.  594.  vrhcrc  lord  chancellor  Macclesfield  dcclaxes  the  law  to  bt  rct# 
tied  by  the  refolutioo  above  mentioned* 


DE 
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Cox'%  Cafe. 

f^OX  was  libelled  againft  in  the  fpiritual  court  at  Exeter^ 
for  teaching  fchool  without  licence  from  the  bifliop^and 
on  the  14th  of  December  laft,  on  my  motion  before  the  then 
lord  chancellor,    an  order   was  made,  that  caufe  (hould  be 


Cafe  7. 
Lord  Kbe« 

Wright. 

Salk.   67X.  the 
fame  point  ar- 
gued, but  no 
refolutlon. 

{hewn,  on  the  firft  day  of  the  term  then  next  following,  why  court  has  %- 
a  prohibition  Ihould  not  go,,  and  that  in  the  mean  time  all  ^^^^^J  ""^ 
things  (hould  ftay;  which  order  had  been  from  time  to  time    ^^hooi's,  but 

...  ..     J  in  cafe  of  a  libel 

mlarged  to  this  day.  for  teachiof 

fchool  gene- 
rally, without  faying  what  fchooly  the  ttmporal  courts  will  gruit  a  prohibition. 

And  now  the  Attorney  General  and  Dr.  Waller  moved  to 
difchargc  the  faid  order,  allcdging,  that  before  the  reforma- 
tion, this  was  certainly  of  ecclefiaftical  jurifdidion,  and  in 
proof  of  it  they  cited  the  nth  canon  of  the  council  of  (^) 
Laterany  held  anno  12 15.  which  canon,  (as  well  as  that  for 
making  tithes  parochial,)  has  been  received  by  cuftom  into 
this  kingdom,  and  fo  made  part  of  our  ccclefiaflical  laws. 


(s)  Decree  6* 
title  5.  cap,   I, 


That  the  ift  of  Eliz.  cap.  i.  having  reftored  the  fpiritual 
jurifdiAion  to  the  crown,  which  had  been  ufurped  by  the  pope, 
immediately  thereupon  the  queen  fet  forth  [a)  ecclefiaftical  in- 
junctions, the  40th  whereof  is,  that  no  man  fhall  take  upon 
bimfelf  to  teach  fchool,  but  fuch  as  is  allowed  by  the  ordi- 
nary ^  the  making  of  which  injunctions  by  the  ecclefiaftical 
power  of  the  crown,  (hews  them  to  be  of  an  ecclefiaftical  na- 
ture, and  confequently  cognifable  in  the  fpiritual  court. 

That  it  muft  be  admitted,  thefe  injunctions  were  not  con«* 
firmed  by  any  a£t  of  parliament,  but  their  being  referred  to, 
and  mentioned  in  5  £/fz.  cap.  i.  was  an  argument  that  the 
kgiflaturc  did  approve  of  them;  diat  in  the  12th  year  of  that 

C  4  queen^ 


[30] 

(a)  See  Spar* 
row's  Collec* 
tiuos  305. 
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^     ,  queen,  the  faid  injunctions  (and  among  tbem^  this  againft 

teaching  fchool  without  licence  from  the  ordinary)  were,  bjr 
the  convocation  then  fitting,  turned  into  canons ;  that  after- 
(I)  I  Jtc.  I.       wards  the  23d  of  Eliz.  cap.  i.  was  the  firft  ftatute  that  pro- 
»P*  4-  hibited  it,  fince  which  two  (h)  others  had  followed ;  but  none 

Cir.  *.  c,  4«  of  them  tended  to  deftroy  the  ecclcfiaftical  jurifdidion,  only^ 
by  making  the  offence  punifhable  in  both  courts^  gave  a  re- 
medy where  there  was  none  before  -,  that  in  the  i  Jac.  i.  the 
convocation  nnet^  which  reduced  all  the  canons  into  one  body,, 
and  then  particularly  made  this  canon,  that  none  (hould  teach 
fchool  without  licence  from  the  ordinary ;  and  though  it  might 
be  difficult  to  prove,  that  thefe  canons  were  dire£Uy  confirmed 
by  zSt  of  parliament^  yet  there  was  a  fort  of  confirmation  of 
them  in  4  Jac.  i»  cap,  7.  for  the  founding  and  incorporating  a 
free  grammar  fchool  at  North-Leech  in  the  county  of  GUucefter^ 
whereby  the  provoft  and  fcholars  of  ^een*s  College  in  Oxford 
r.  II  }  were  to  nominate  the  fchooUmafter  and  ufher  of  the  (aid  fchool, 
and  to  make  fuch  ordinances  for  the  government  thereof  as 
they  fhould  fee  meet,  fo  that  the  fame  were  not  repugnant  to 
the  ktng*t  prerogative,  to  the  laws  and  ftatutes  of  the  realm, 
or  to  any  eccUJmftical  canons  or  conftitution^  of  the  church  of 
England* 

But  on  the  other  fide  it  was  anfwered,  that  there  could  not 
be  one  canon  or  precedent  before  the  reformation,  cited  to 
prove  the  keeping  of  fchool  to  be  of  ecclefiafiical  cognifance  ; 
for  that  fuppofing  the  council  of  Lateran  to  have  been  in  every 
part  thereof  received  in  England^  yet  the  canon  cited  did  not 
prove  the  point  for  which  it  had  been  produced,  that  canon 
only  appointing  fchoolmafters  in  every  cathedral  churchy  and  fuch 
fchoolmafters  to  be  licenfed  by  the  bifhop ;  which  was  but 
leafonable,  {vi%.)  that  he  who  taught  in  the  bifliop's  church 
ihould  be  approved  of  by  the  bifhop ;  that  the  teaching  of 
fchool  was  not  in  the  nature  thereof  fpiritual ;  and  it  would 
be  hard  to  affirm  that  it  was  of  ecclefiaftical  jurifdidion,  or 
cognifable  by  the  old  ecclefiaftical  laws  of  the  kingdom  re- 
ceived by  common  ufe,  at  the  fame  time  that  not  one  fingle 
precedent  of  any  fuch  law  or  ufage  before  the  reformation  was 
to  be  found.  And  that  as  to  the  canons  made  fince,  they  did 
not  bind  a  lay-man,  (as  Cox  was  fuggeftcd  to  be)  becaufe  the 
3  laity 
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laity  was  not  reprefented  in  convocation ;  and  it  was  a  Atnda*    Cox's  Caii. 
mental  maxim  of  our  government,  that  what  bound  all  muft 
be  aflented  to  bjr  all }  neither  could  a  reference  to  the  canons 
in  a  private  zEt  of  parliament  add  any  greater  weight  to  them 
than  they  had  before. 

That  this  was  a  cafe  which  deferved  great  confideration, 
having  before  been  in  the  other  courts  of  fVeftminfter^Hallj 
where  leveral  prohibitions  had  been  granted  on  this  very  fame        [32] 
point,  in  order  that  it  might  receive  a  judicial  determination, 
but  the  other  fide  would  never  venture  to  go  on ;  as  in  the 
cafe  of  t  Bilcham  verfus  Barnardijl9n  in  C.  B.  and  in  B.  R. 
OUfiiiTt  cafe,  Afub.  9  fT.  3.  Chedwtch*$  cafe,  Afub.  10  fF.  3.    . 
Sc$rrin^s  cafe,  7Vi».  1 1  ^.  3.  And  1 2  /!^.  3.  one  DaviforC%  {ci)    (a)  Stlk. 
cafe,  who  being  brought  to  the  bar  on  a  habtas  corpus^  it  ap-    '^5« 
peared  thereon  that  he  was  committed  on   an  excommunicaU 
capiindo^  being  excommunicated  for  teaching  fchool  without 
licence,  and  the  court  holdiqg  it  to  be  a  doubtful  point,  bailed 
him  during  their  confideration  thereof;  which  pra^ice  of  the 
other  courts  in  Weflminfler-HaU^  {hewed  it  to  be  a  matter  not 
fit  to  be  determined  on  a  motion,butin  a  judicial  way.     But 
fuppofing  it  to  have  been  originally  a  fpiritual  crime,  yet  be- 
ing now  made  a  temporal  one  by  feveral  ads  of  parliament, 
it  was  thereby  drawn  from  the  fpiritual  to  the  temporal  jurif- 
diSion. 

Lori  Keeper:  Both  courts  may  have  a  concurrent  jurifdic- 
tion;  and  a  crime  may  i)e  pun ifhable.  both  in  the  one  and  the 
other.  The  canons  of  a  convocation  do  not  bind  the  laity 
without  an  ad  of  parliament :  but  I  always  was,  and  ftill  am 
of  opinion,  that  keeping  of  fchool  is  by  the  old  laws  of  Eng^ 
land  of  ecclefiafticai  cognifance,  and  therefore  let  the  order 
for  a  prohibition  be  difcharged. 

Whereupon  I  moved,  that  this  libel  was  for  teaching  fchool 
generalfy^  without  (hewing  what  fchool ;  and  court  chriftian 
«ould  not  have  jurifdidion  of  writing  fchools,  reading  fchools,       r  ^^  1 
dancing  fchools,  (^c. 


+  Pa/ct.  Sc  Hill.  10  &  II  ^.  3.  where  the  chief  qaeftion  was.  Whether  a 
fcbixAmz&ct  might  be  profecuted  in  the  ecdefiailical  court  for  not  bringing  hit 
fchplars  to  church,  contrary  to  the  79th  canon  in  1603  ?  And  it  was  the  opinion 
tXTnly  C.  J.  and  Po^el].  and  the  courts  that  the  fthoolmafter  being  a  layman 
mu  not  bound  by  the  canons. 

T# 
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•ox*«  Casi,  '^^  which  the  lord  keeper  aflented,  and  thereupon  granted 
a  prohibition  as  to  the  teaching  of  all  fchools,  excepting 
grammar  fchools,  which  he  thought  to  be  of  ecclefiaftical 
cognifance. 
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Philips    verfus  Philips. 

THIS  was  a  cafe  fent  out  of  chancery  to  the  juftices  of  C 
B,  for  their  opinion.  William  Philips  had  a  wife 
named  Elizabeth^  and  one  only  daughter  named  Martha^  and 
being  feifed  in  fee  of  divers  lands  in  the  counties  of  Flint  znd 
Denbigh^  devifed  his  lands  to  truftecs  and  their  heirs,  in  truft, 
that  the  profits  thereof  (hould  be  equally  divided  betwixt  his 
wife  and  his  daughter,  during  the  life  of  the  wife,  and  after 
her  deceafe,  he  devifed  the  lands  to  the  truftees  and  their 
heirs  to  the  ufe  of  his  daughter  Martha  and  the  heirs  of  her  body 
for  ever,  with  divers  remainders  over,  one  of  which  (a9  to  part  of 
profits  (hould  be    the  landis)  was  to  the  plaintiff,  the  now  heir  at  law  of  the  teflator. 

equally   divided 

between  his  wife  and  daughter  (the  heir  of  the  teftator)  during  the  wife*8  life,  and  after  her  death  he 
devifea  the  fame  to  the  ufe  of  his  daughter  in  tail,  with  remainders  over  j  the  daughter  dies  without 
liTue,  and  intestate,  during  the  mother^s  life  :  refolved  by  the  opinion  of  all  the  judges  of  C.  B* 
chat  the  mother  and  daughter  were  tenants  in  common,  and  that  the  mother  fhould  have  a  moiety^ 
of  the  pro£ts  during  her  life,  and  that  the  other  moiety,  by  the  ftatute  of  frauds  and  perjuriet» 
ihould  gn  to  the  executors  or  adminiilrators  of  the  daughter,  as  before  that  Aatute  it  would  have 
been  liable  to  occupancy,  and  not  to  the  heir  of  the  telUtor,  as  profits  undifpofed  of  and  refulcin^ 
'  to  him. 

r  -  -  1  The  teftator  died,  after  which  Martha  the  daughter  died 

without  ifTue,  and  inteflate,  in  the  life  of  the  wife,  who  took 
out  adminiftration  to  her  daughter:  and  the  queftion  waa,. 
betwixt  the  plaintiff  the  tefbtor's  heir  at  law,  and  the  defen- 
dant the  wife,  whether  the  daughter's  moiety  of  the  premifles 
ihould  defcend  or  refult  to  theteftator's  heir*  at  law,  or  whether 
the  teftator's  wife  (hould  karc  the  whole  for  her  lifef 


iDe  Term.  Pafcha,  1701; 

Aod  I  argued  on  behalf  of  the  wife  as  follows  :  ^4Pi!MMt4HI 

I  will  admit  ih^t  this,  being  m  dcvife  of  a  truft,  ihall  have       * 
the  fame  (ti)  operation  and  conftrudion   as   if  it  were  of  a    ("^^  Vide poi» ' 
legal  cftatcj  and  that  nothing  in  this  cafe  can  make  aqucftion,    3Sw«^!i? 
but  the  words  [equally  divided]  for  if  they  were  out,  then  the 
cafe  would  be,  I  dcvife  the  profits  of  my  Jands  to  my  wife  and 
daughter  during  the  life  of  my  wifei  which  woLild  plainly  make 
them  jointenants,  and  the  wife  furviving   would   have  the 
whole  for  bcr  life  ;  fo  that, 

Fiij^j  it  is  to  be  confidcred,  whether  the  words  [equally 

to  be  divided]  will  in  this  cafe  make  a  tenancy  in  common  F  ( t )      -^  '  ':^^^^  1  -^ 

Se^^nJIy^  admitting  they  do  make  a  tenancy   in  common,         -"''      "  "' 
whether  there  be  not  a   fubfequent  dcvife  to  the  wife  for  bcr        *-    ^t'J 
life  by  implication  ?    the  words  being,  a/ur  tki  dtceaft  (f  m^ 
wifi^  I  dcvife  the  lands  to  my  daughter  (who  was  heir  at  law) 
and  the  heirs  of  her  body. 

7%irdly^  admitting  both  thefc  points  to  be  againft  me,  (viz.) 
that  it  is  a  tenaitcy  in  common,  and  that  the  wife  has  nodevifc 
to  her  for  her  life  by  implication,  whether  this  eitate  does  f  -jfi  1 
not  go  to  the  daughter's  executors  or  admtniftrators,  and  not 
to  the  heir  at  law  of  the  teftator  ?  in  which  cafe  it  will  belong 
to  the  wife,  who  hath  a  right  to  adminifter  to  the  daughter. 

Astothefirft,  I  take  it,  that  the  words  (equally  divided, 
or  to  be  divided)  will  not  make  a  tenancy  in  common  in  this 
cafe. 

I  admit  thefe  words,  in  cafe  of  a  devife  of  the  inheritance^  ^ 

or  of  ai'leafe  foryearsy  will  make  a  tenancy  in  common;  but 
where  the  devife  is  for  life^  (which  is  our  cafe)  the  law  is 
otherwiib. 

In  Cftfe  of  a  devife  of  an  hAerUance^  where  lands  are  given 
to  two  and  their  keirs  equally,  the  reafon  why  it  is  a  tenancy 
in  common  is,  for  that  it  appears  to  be  the  intent  of  the  tefta« 
tor,  that  each  of  the  devifees  heirs  (hould  have  an  equal  fhare 
in  the  inheritance ;  which  could  not  be,  if  they  (the  anceftors  J 
were  jointenants  5  for  then,  if  one  were  to  die,  the  heir  of  him 


(1)  Vide  the  cafe  of  Fifier  v.  ^^#      ^^^  P*  H*  ^^  ^^  authorities  there 

mentioned* 

dying 


De  Term.  Pafchas,   1701. 


Philips  «r« 
Philips* 


(0)  Cf,  Eli8. 
696.  Lewea 
verfus  Cox* 

C37] 


(9)  Ante,  !!• 
Fiflicr  Tcrfut 

Salk.  ai7,  391, 

aVem, 

3»3- 


dying  ^rft  (bould  have  nothing,  and  the  furvivor  wodd  bcm* 
titled  to  the  whole  eftate,  as  from  the  donor. 

But  in  cafe  of  a  devife  to  two  for  their  livet  equaHy,  it  can 
be  of  no  advantage  to  the  devifees  to  have  it  conftrued  a  tc* 
nancy  in  common  j  for  if  orre  dies,  fuppofing  it  to  be  a  tenancy 
in  common,  the  eftate,  as  to  a  moiety,  determines,  and  the 
remainder-manor  rcverfioner  {ball  enter;  wherefore  it  can- 
not be  any  lofs  to  the  devifees  to  conftrue  it  a  jointcnancy^ 
and  to  carry  fuch  moiety  to  the  furvivor  of  them.  This^  I 
fay,  is  no  prejudice  to  the  devifee  that  dies  firft;  and  agreea- 
ble hereto  was  the  {a)  opinion  of  die  lord  C.  J.  Popham^  whick 
I  do  not  remember  to  have  feen  impeached  in  any  book  :  and 
it  is  exa£lly  our  cafe,  as  to  this  point ;  for  there  can  be  no  dif- 
ference betwixt  a  devife  to  two  for  their  lives,,  and  a  devife  to 
two  for  the  life  of  one  of  them,  in  regard  that  though  in  the 
lafl  cafe  there  is  not  an  equal  advantage  of  furvivorihip,  yet 
according  to  i  Injl.  181.  ^.  it  is  a  good  jointenancy. 

And  this  opinion  of  C.  J.  Popham^  holding  that  the  words, 
[equally  divided,]  do  not  make  a  tenancy  in  common,  in  cafe 
of  a  devift  for  /}/ir,as  they  will  where  the  devife  is  of  an  inheri-- 
tance^  fcems  to  have  the  more  reafonable  foundation,  for  that 
the  words  [equally  divided]  according  to  2  Roll.  Ahr.  90. 
(i^wfyj  verfus  iVeeki)  make  a  tenancy  in  common  by  (a)  con- 
ftru£lion  only,  and  colkftion  of  the  intent  of  the  teftator* 

That  cafe  was,  a  man  fcifed  in  fee  had  two  daughters  and  a 
fon,  and  devifed  his  land  to  his  two  daughters,  equally  to  be 
divided  between  them,  and  the  furvivor  of  them,  and  the 
heirs  of  the  body  of  the  furvivor,  upon  which  devife  the  two 
daughters  were  adjudged  to  be  jointenants,  and  not  tenants  in 
common,  notwithftanding  the  words  [equally  to  be  divided ;] 
for,  fays  the  book,  in  a  deed  or  grant,  the  words,  equally  to  be 
divided,  will  not  make  a  tenancy  in  common;  and  in  a  will  they 
only  make  a  tenancy  in  common  by  conftrudion ;  for  if  other 
words  in  the  will  (hew  it  to  have  been  the  intent  of  the 
teftator,  that  it  (hould  rather  be  a  jointenancy,  than  a  tenancy 
in  common,  it  (hall  be  fo :  and  in  this  cafe  the  hahindum 
being  to  the  furvivor  of  them,  and  the  heirs  of  her  body,  was 
a  (frong  evidence  that  the  teftator  intended  a  jointenancy, 
without  which  the  furvivor  oould  not  take  it ;  fo  that  here  it 

was 
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WIS  adjudged  a  jointenancyy  and  not  a  tenancy  in  commons    Philipi  <r« 
BOtirithftan£ng  the  words,  equally  to  be  divided.  PhiLipi. 

Now  the  intent  in  the  principal  cafe  feems  to  have  been       [  38  ] 
chiefly  to  provide  for  the  tvi/e :  It  is  the  wife's  life  only  that 
the  will  exprefly  mentions. 

I  admit,  by  the  will  the  profits  are  to  be  divided,  during 
die  mother's  life,  between  the  mother  and  daughter;  but 
when  the  daughter  is  dead,  (fo  that  there  can  be  no  longer  a 
divifion  of  the  profits  between  them)  then  the  mother  (thd 
teftator's  wife)  (ball  have  the  whole  ;  but  if  the  intent  be  not 
fo  plainly  exprefTed,  as  I  contend  it  is,  yet  it  being  a  devife 
of  the  premises  for  li/e  only,  I  adhere  to  the  lord  PophanCs 
opinion,  that  the  words  [equally  to  be  divided]  will  not,  in 
fucfa  cafe,  make  a  tenancy  in  common.  x 

As  to  the  fecond  point,  that  feems  very  plain  for  me. 
'   The  devife  is  of  the  profits  to  the  teftator's  wife  and  daugh- 
ter during  the  life  of  the  wife,  and  after  the  deceafe  of  the  wife, 
then  to  the  ufie  of  the  daughter  and  the  heirs  of  her  body,  with 
remainder  over. 

Now  by  virtue  of  thefe  words,  I  devife,  after  the  deceafe 
of  my  wife,  to  my  daughter  and  the  heirs  of  her  body,  the 
daughter  being  heir  at  law,  this  is  a  devife  by  implication  to 
my  wife  for  her  life. 

I  agree,  a  devife  to  one  who  is  not  my  heir  at  law,  after  the 
death  of  my  wife,  is  no  devife  by  implication  to  my  wife;  for 
in  that  cafe  it  (hall  defcend  to  the  heir  at  law  in  the  mean  time  \ 
but  where  the  devife  is  to  the  heir  at  law,  after  the  death  of 
the  wife,  this  is  a  plain  and  necefTary  implication,  that  the  wife 
Ihall  have  it  for  her  life ;  for  no  other  perfon  can  take  it,  the 
heir  being  exprefly  excluded  until  the  death  of  the  wife;   this      t  39  J 
is  the  {a)  known  cafe  of  13  i/.  7.  13.     Bro.  Devife  52.     Cro,    (a)  Poft.  475. 
Jac.  75.  Horton  verfus  Horton.     Faugh.  263.  Gardiner  verfus    K/To* 
Sheldon. 

In  Cre.  Eliz*  15.  Higham  verfus  Baker ^  there  is  a  much 
ftronger  cafe  adjudged  :    and  that  was,  one  feifed  in  fee  of  a 


(i)  So  in  Huttanv,  Simp/on.  2  Fern.       to  A.  after  the  death  of  B,   although 
713.  andS.  C.  Pre.  C  ha,  439,  by  the       A.  be  but  one  of  two  co-heirs,  will  give 
of  Sjmj/oM  V.  Hornfy.    A  devife      B.  an  eftate  for  life  by  implication. 

mefTuasre 
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Philips  v.  mefltiage  and  lands  thereto  belonging,  called  Mafcab  devifed 
Philips.  ^^jg  mefluage,  C^r.  to  his  wife  Jlice^^A  his  younger  fon  Robert^ 
for  payment  of  debts  and  legacies,  and  after  the  deadi  of  the 
wife,  the  remainder  to  Rohrt  in  fu;  the  debts  and  legacies 
were  paid :  and  upon  this  it  was  refolvcd,  the  wife  (hould  have 
an  eftate  for  life  by  implication  j  which  differs  from  our  cafe 
only  in  being  flronger  j  for  there  the  devife  after  the  death  of 
the  wife  was  not  to  the  heir^  but  to  a  younger  fon^  and  yet  it 
^3LS  adjudged  to  operate  as  a  devife  to  the  wife  for  her  life ;  fo 
that  it  feems  to  be  pretty  clear,  in  the  principal  cafe,  that  the 
wife  has  an  eftate  for  life  by  implication.     But, 

Thirdly^  admitting  it  to  be  a  tenancy  in  common ;  admitting 
it  likewife  to  be  no  devife  by  implication  to  the  wife,  yet  the 
executors  or  adminiftrators  of  the  daughter,  and  not  the  heir 
at  law  of  the  teftator,  will  have  title* 

For  then,  fuppoflng  it  to  be  a  tenancy  in  common,  the 
cafe  would  be  but  thus :  1  devife  my  lands  to  my  wife  and  my 
daughter  for  the  life  of  my  wife,  to  hold  by  moieties,  and  the 
daughter  dies  during  the  life  of  the  wife,  ^.  what  fhall  become 
of  her  moiety  ? 

If  this  were  all  the  cafe,  fuch  moiety  muft  go  to  the  daugh- 
ter's executors  or  adminiftrators  during  the  life  of  the  wife  j 
for  the  daughter  is  plainly  tenant  pur  outer  v/V,  as  to  her 
moiety,  and  as  the  remainder-man  or  revcrfioner  can  claini 
nothing  till  after  the  death  of  the  wife,  then  this  eftate  pur 
auter  vie  in  the  daughter's  moiety  muft  go  to  the  occupant, 
(m)  19  Car.  which  the  {a)  ftatute  of  frauds  appoints  to  be  the  executor  or 
adminiftrator;  and  in  the  prefent  cafe  the  mother  is  admini- 
ilratrix. 

If  I  devife  lands  to  J.  for  the  life  of  JJ.  on  JJ's  death,  thej 
muft  go  to  i/.'s  executors  during  the  life  of  B.  So  if  I  devife 
lands  to  J.  and  B.  for  the  life  of  B,  to  hold  by  moieties,  if 
J.  dies,  his  moiety  ihall  go  to  hi^  executors  or  adminiftrators 
during  the  life  of  B.  and  the  mother  in  this  cafe  is  the  admi- 
niftratrixor  occupant,  and  confequently  it  belongs  to  her. 

Wherefore  upon  the  whole,  quacunque  via  data. 

If  the  mother  and  daughter  are  jointenants,  the  mother,  as 
furvivor,  has  the  whole  j  fo  likewife  if  there  be  a  devife  to  her 


[40] 


a.  c«p.  3.  fed. 
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hf  iniilication I . lod  iihoA  diefe  be  tgainft  vs,  dien  tbe  mo*  pmi,„,  ^^ 
Acr  as  occnputt .  or  by  Jfac  ftatute  of  frauds  as  admuiiftratrix  Philips « 
to  her  danghrcTt  .will  be  imded  to  her  moiety. 

Note  die  wnriify  of  opinions  in  this  cafe ;  for  Elhaiitb  Phi-' 
Bfi  tbe  mddier  bringing  a  bill  for  an  account  of  the  profits  of. 
her  daughter's  moiety  fince  her  death,  and  the  caufe  being 
heari  before  the  mafter  of  the  rolls,  he  held  that  EU^ab  and 
Mtrdm  were  jdinteoants,  and  that  all  furvived  to  ERzabith. 

Upoa  an  ^leal  to  lord  Smurs^  then  lord  chancellor,  his  / 

lordfliip  held,  that  EUMahib  and  Martha  were  tenants  in  com- 
mon, a^  that  MariUs  eftate  determining  by  her  death,  the 
lemaiider-man  or  reverfioner  had  a  right  to  that  moiety. 

Afterwards  lord  keeper  fFright  upon  a  rehearing,  was  of      [  41  ] 
epinion,  that  an  eftate  by  implication  did  arife  to  ESxabetb  in 
Marth^i  moiety,  after  the  death  aS  Martha.    But, 

Upon  hit  rsferring  it  to  the  court  of  C.  B.  for  their  opinion^ 
they  conceived,  that  EUxababziA  Atartba  were  tenants  in 
coouBon,  and  that  Alartha  ha^  an  eftate  fur  autir  vtV,  which 
upon  the  ftatute  of  frauds  (that  takes  away  occupancy)  ought 
to  go  to  Martha's  adminiftratrix  {fcil,)  EUzabith  the  mother, 
and  that  Martha  had  not  an  eftate-tail  in  the  truft,  for  that 
mergers  are  odious  in  equity,  and  never  allowed,  unlefs  for 
^cial  reafons. 


Blackiorougb  verfus  Davis. 


Cafe  9. 


D 


auhigny  Bentneyy  being  poffefled  of  a  confidcrable  pcrfonal    5^1^,  ^g^  j^,. 


eftate,   died  inteftate,  leaving  a  grandmother  and  an    *-«>^^  ^*y-  ^'A* 

..  *.  1  .  ,       r  .  .        1  ,      ,     .    .«  Com.  Rep.  96. 

aunt  his  next  of  kin  ;    the  ipintual  court  granted  adminiftra-  %  Fq.  Ca.  Ab. 

txon  to  the  grandmother;  upon  which  motion  was  made  to  the  *^*'  ^^'  ^* 

court  of  Ktng^s  Bench  for  a  mandamus   to  the  fpiritual  court,  One  dies  intcft- 

commanding  them  to  grant  adminiftration  to  the  aunt,  as  aunt  and  a^  ** 

more  near  of  kin  than  the  grandmother.     Broderick  and  fer-  ^"Jl'^^^llfn'^^hc 

jeant  Darnell  were  for  the  mandamus^   and  Sir  Bartholomew  grandmother 

CI  A  r^r   n*  .  >  is  nearer  of  ki« 

Shower  and  Chejhtre  cont:  than  the  aunt, 

and  is  intitled 
to  adminlilratiOB  in  preference  to  herj  neither  is  the  latter  to  come  in  for  a  diftributory  ihare, 
Ve  the  fame   point  determined   in  the  cafe  of  Woodroff  Tcrfui  WickworLh,  upon  the  ftrcngth 
•fthlircfoliitloii.    Frecedcau  in  Chaoc.  527. 


And 


Blackbo- 
mouoH  V* 
Datiu 
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And  for  the  mandamus  it  was  urged,  that  the  aunt  was 
nearer  of  blood  than  the  grandmother,  and  as  fuch  intitled  to 
the  preference,  by  virtue  of  the  ftatute  of  21  //.  8.  cap.  5* 
That  the  ordinary  had  no  authority  to  grant  adminiftration 
contrary  to  the  ftatute  j  and  that  having  granted  it  tortioufly, 
he  ought  to  redify  it. 

They  admitted,  that  before  the  ftatute  of  Edw.  3.  the  or- 
dinary was  not  compellable  to  grant  adminiftration  to  the 
next  of  kin,  and  that  the  adminiftrator  was  at  that  time  only 
as  a  {a)  fervant  to  the  ordinary ;  but  by  the  31  Edw.  3,  cap.  1 1. 
the  ordinary  was  obliged  to  commit  adminiftration  to  the 
nearejl  and  moft  loyal  friends  of  the  inteftate  5  yet  the  21  //.  8. 
cap.  5.  gave  the  ordinary  an  eleSion  to  grant  adminiftration 
to  the  next  of  kin,  or  any  in  equal  degree ;  but  it  was  faid,  if 
the  next  of  kin,  at  the  time  of  the  death  of  the  inteftate, 
were  difabled  by  attainder,  l^c,  and  afterwards  the  difabilitjr 
(hould  be  removed,  the  ordinary  ought  to  grant  adminiftration 
to  him ;  but  in  cafe  adminiftration  had  been  before  granted, 
and  pending  the  difability,  it  was  made  a  queftion  in  i  Sid. 
371.  {Offley  vtx{\x%  Beft)  whether  fuch  grant  of  adminiftration 
ought  not  to  be  repealed,  before  the  next  of  kin  ftiould  obtain 
a  grant  of  it?  in  regard  the  intereft  was  vefted  ;  (i)  but  that 
the  difference  was,  where  the  adminiftration  was  granted  to 
the  next  of  blood,  and  where  to  a  ftranger  :  In  the  laft  cafe, 
the  new  adminiftration  ought  to  be  granted  without  any  for- 
mal repealing  of  the  firft,  the  very  zSt  of  granting  the  new 
adminiftration  amounting  to  a  repeal,  i  And.  303.  Ow.  50. 
Cro.  Eliz.  460.  For  that  the  ordinary  had  never  in  this  cafe 
executed  his  authority.  And  therefore,  though  in  Packminf% 
cafe  b  Co*  18.  b.  it  was  done  upon  a  citation,  yet  it  did  not 
follow  that  it  could  not  have  been  done  without  it ;  of  which 
opinion  was  Popham^  in  Cro.  Eliz.  460*  And  if  the  ordinary 
might  do  it  without  a  citation,  the  court  of  King* s  Bench  would 
oblige  him,  and  the  rather,  after  he  had  (as  in  the  principal 
cafe)  granted  it  contrary  to  the  ftatute ;  but  probably  the 
mandamus  would  not  confine  him  to  any  particular  manner  of 


(1)  Vidi  tht  fcveral  cnfet  upon  this 
fubjea  coUcacd  in  i  Com.  Dig.  Tit. 
Adminifbator  (B.  8.)  the  rcfult  of 
which  ^as  given  in  4  Burn.  Ecc.  Law, 
2361)  u,  that  an  adminiftratioB  may 


be  repealed,  although  not  arbitrarily, 
yet  where  there  fhall  be  juil  caofe  for 
fo  doing,  of  which  the  temporal  court* 
are  tojadge. 

doiiif 


Mitofioptri  befidet, tlbeafaibiftatbiknii^fc^     «woa  m. 
hmm  gmtdJ^iftliiMorYflBatiM  beiM«nilkilii»  «mM^  ^^^"^ 

Anil  J  tydldwcowt,    Aiid»    '  -  ^  v' .-'      •      • 

praeseded  Co  granc  iubniiiiftniioii  Voa  wrong  ipMpfbirviiiiy 
Itvr  ft  prahibkiin  o«t  oftiiac  coiiit  noaniiUr  Jiatii  B;  Jb 

«CL.A.  .      -   '■■  :•.- .        •■•»'.'  -.:.  *      .  :  5.;.  ...•  - 

The  ftttdmHtyi'llittlnte  been  cited,  mjjhntnded  ttpbn  s 
I  ibit  b  not  KirV  for 'Ae  aAnMSntdr,  tt  this  tini^  is' 

tftftrfftobtoWeWKnvftW^ 

r,  whoisappmntedby^  j^eirtjhfflifeiri  and  tikMiKh' 
the  Ofdinnrjbpljy  tfaeftttii(e^2i:#.  8.  a^  5*  raftiminsdto 
ntntndmiotft|«ti<yi  to  thti  nestofWoods  jet  he  isjmc  (b  jw^; 
ininedt  as  to  tqahtsp  i^dnuoiftntmi  gnuM  kf  hiob  :.tii9Ugl^ 
coottvjr  to  dw  tiitttft^ja  wer  aoWtyj  :fer  if  fud^^adqMAft^  AamJnWbitlts 
«iMi»ivmmid«.dieffi|U  dUp^  ^tT^ 

trftale,  pending  the  fiud  adminiftration,  sod  before  the  repeal  ^^^^^^^^-^^ 
of  i^  would  be  void  alfo ;  and  after  it  was  repealed^  trover   able. 
would  lie  for  thefe  goods,  which  cannot  be. 

Tliut  if  an  admintftration  committed  to  a  creditor,  be  af- 
terward! repealed  at  the  fult  of  the  next  of  kin,  the  creditor 
ihall  (a)  reudn  againft  the  rightful  adminiftrator  i  and  all  dif«  («}  5  q^  ,|^ 
pofitions  of  goodf  made  by  him  pending  the  ciution  ihall  ftahd  1 
for  this  is  not  like  the  cafe  of  an  adminiftration  granted  by  a 
KflK)p  of  an  inferior  diocele,  where  the  inteftate  had  tcna  rnta^  L  44  J 
KBm  ip  divers  diocefes,  becaufe  there  fuch  adminiftration  is 
abfidutely  void,  (i)  It  (hall  be  a  good  return  to  the  manJofnus^ 
Ihat^miniftration  is  already  committed,  and  that  there  is  no 
ft  paubns.  Not  diat  I  would  be  underftood  to  intimate 
hereby,  that  in  cafe  theie  had  been  a  citation  pending,  I  (hould 
have  been  for  granting  a  mandamus ;  but  without  queftion, 
hefore  this  the  motion  is  made  too  foon. 

In  die  cafe  of  (a)  Sir  dorge  Sandsy  die  adminiftration  was   C'}  i  Sia.  i7f» 
tranced  to  the  brother,  who  continued  to  adminifter  fome  time. 


(1)   SUKVimifft   V.  Rawuucroft^    t  Uv.  joj* 
Vol.  I.  D 


and 


Bf.AcrBO'  tnd  aftemards,  oiie  pretending  to  be  the  wifeof  the  mteftat^ 
»ouGH  V.  commenced  a  fuic  in  the  fpiritual  court  to  repeal  the  admi« 
niftration-  committed  te  the  brother,  infifting,  that  it  ongbt 
to  be  committed  to  the  wife  9  and  the  brother  applied  here 
for  a  prohibition,  beciLuf^  the  crdinacy  had  a  power  to  grant 
it  either  to  the  wife,  or  next  of  kin  ;  and:  k  v^  iMild»  that 
the  ordinary  could  not  repeal  the  adminiftration  ^ranta^  to 
the  brother,  for  diat  he  had  executed  his  authority. 

There  was  the  cafe  of  Duncomb  verfus  Mafotty  ivhere  a  feme 
covert  died  inteftate,  having  debts  due  to  her,  (which  the  law 
does  not  give  to  the  huiband;)  and  admi niftration  being 
granted  to  the  next  of  blood,  the  baron  fued  in  the  fpintoal 
court  to  repeal  this  adminiftration,  and  after  prohibition  and 
declaration  thereupon,  the  queftion  was,  whether  the  hufb^nd 
Ihould  repeal  this  adminiftration  ? 

And  refolved  he  fliould:  on  the  other  fide  the  cafe  of  Sir 
George  Sands  was  objeded,  but  the  court  were  of  opinion, 
diis  cafe  was  not  at  all  affe^d  by  that  of  Sir  George  Sandsy  for 
that  the  hufband  had  an  original  right  by  the  31  £dw.  3.  cap. 
II.  as  the  meji  hyalfmni  of  the  wife,  and  was  not  within  the 
tiH,  8.  cap.  5.  fb  that  the  ordinary  bad  not  an  eleAion  ia 
cafe  of  the  hufband/ 

It  was  alfo  held,  that  the  grandmother  was,  at  leaft,  as 
near  of  kin  as  the  aunt ;  for  in  the  cafe  of  a  defcent  of  lands^ 
it  would  be  a  mediate  defcent,  and  the  medium  to  both  was 
the  father  ^    and  it  was  enough  to  fay  brother  and  heir,   or 
u)  1  Vent.         fitter,  and  heir,  which  was  the  great   reafon  in  the  cafe  of  {a) 
4»3»  CoUingwood  and  Pact'y   and  the  grandmother  feemed  to  have 

the  advantage,  (he  being  of  the  right  line,  and  the  aunt  c^ 
the  collateral  i  wherefore  for  ^hefe  reafons  a  mandamus  was 
denied. 

Nrte-y  Sir  Bartb.  Shower  cited  the  cafe  of  Burton  verfut 
Sharp  latt  Trinity  term,  where  adrhiniftration  was  fued  to  be 
granted  to  the  great  grandmother,  upon  which  the  aunt 
moved  for  a  prohibition  in  C.  B.  to  ftay  the  fuit  in  the  ipiri^ 
tualoourt]^  but  a  prohibition  was  denied. 

I  Salk.  251.  'The  court  having  thus  refiifed  a  numdamus  for  the  repealing 

this  adminiftration,  and  for  the  granting  a  new  one  to  tho 
jtunt,  a  motion  vras  afterwards  made  by  ferjeant  Darnel  and 

Brodtrtck, 
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pranqgititfr  courts  cimmudMig  liim  to  direfi;  diftributipn  o^     fSy^-^* 
the  iptcfbte's  per^pipal  e^ate  to  the  auot  as  well  u  the  frfu^d-  ,      .  ^  ^.V 


It  was  lofiAed,  dut  diis  methodwM  proper,  the  auol  hhf 
ing  iotitled to diftributioa  l^the.sftQr.as  Ckr.  a.  equalljp 
with  the  gmndnaother  i  that  the  diftancc  of  degrcea  was  to-be 
conpuied  finooa  the  iiit9ftate»  aqd.iM^  ^>®^?!^  ^emielv^t; 
diat  bf  tb^canpa  law  the  aunt  fraa,  aa  near  in  depee  as  thp 
graodfflodier  ;*  and  tho*  the  civi)  law^tf )  differed  frm  the  ca-   ^  C^O^  >  M 
Don,  jet  that  could  not  btod  us  here;  that  (he  defign.of  die  22 
Car  23  CSir.  2.  was  to  fix  a  rule  in  diftributions,  and  not  to  leave      £  *46  J; 
it  to  the  d^retioo  of  the  judge  $  that  everj  perfpn  intided 
to  hia  diftributory  Ihare  had  an  intereft  (b)  vefted  in  him  be-    W  s  MM  fy 
fare dillribution  afiually  made  (t) ;  that  the  degree  of  rcla«    Ivmi^^ 
iion  between  die  ailnt  and  die^nephew  was  only  iiiidKifir#j^  .  -■  j   - 

and  in  a  writ  of  fbrinedon,  the  plaintiff^  in  making  out  his 
dtle,  alight,  withiout  mentionthg  anj  bdier»  derira  it  inunc^ 
diately.from  die  fiicher:  diat  it  Wm  tnie^  by  the  civil  law, 
the  graodmother,  (or  indeied  any  anceftor  Immediately  lined 
to  the  inteftate,  tho'  never  fo  remote^)  ihrndd  be  preferrcd|^ 
as  being  in  the  lineal  afcending  line,  and  in  Uc$  pmmtisfhe^ 
fore  the  brother  and  fifter  or  any  other  in  the  coUaterat  line  ;  * 

but  that  feemed  againft*  all  reafon ;  that  in  the  cttk*^'  Garifr 
verfus  Crmvley^  Raym.  494.  no  notice  was  taken  iof  the  grind« 
mother.  ^,       > 

Sir  Barth,  Shower  ant* :  the  12  CsT  23  Car.  2.  does'  not 
warrant  diis  mandamus ;  for  it  does  not  oblige  or  enable  die 
ordinary  to  do  any  thing  which  was  not  the  courie  of  their 
courts  before  i  it  may,  poflibly,  be  a  good  caufe  of  appeal^ 
but  can  be  no  ground  for  a  mandamus^  being  a  matter  of  ec- 
dcfiafticaljurifdi^on;  by  the  civil  law,  the  grandmother  is 
nearer  of  km  than  the  aunt.  I  admit  a  mandamus  may  be 
granted  Co  make  diftribudon  generally  among  the  next  of  kin, 

(t)  Carthew  51.  So  that  tho'  a  pcrfbn  intided  to  diftribation  dies  before  dif- 
tribadon  made,  yet  it  fhall  veil  in  him»  the  claufe  direding  that  dillribation 
(hall  not  be  made  until  a  year  after  the  death  of  the  inteftate,  being  merely  tor 
the  benefit  of  creditors.  Bat  ic  is  to  be  obferved,  that  tho'  each  dillributory 
frare  velb  go  the  inteilatc's  death,  yet  the  fame  doth  not  fo  veft  as  Co  exclude  a 
pofthumous  child*   Vide  poll.  Edwards  V  al*  verfus  Freeman  (^  aPm 
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fitACltBO- 
ROUGH  V. 

Davis, 

C47] 


(«)iyem.7io. 
aod  p»(l.  Trevor 
V.  Trevor,  SiZ* 

Mftndsiiniis  liei 
to  the  fpintml 
courftodired 
them  CO   do 
Hght,  as  a  pro* 
hihidon  lies  to 
fto^-them  from 
4oiflg  wrong. 


W  Saik.  547. 
Carch.  141. 
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()ut  not  to  command  the  ordinary  to  grant  diftribation  to  jfm 
and  B.  as  next  of  kin  in  particular  i  for  that  would  be  to  take 
from  the  fpiritual  courts  the  power  they  have  of  judging  which 
degree  of  relation  is  next  of  kin,  when  the  fubje<^  matter  does 
not  belong  to  the  temporal  courts  (i)  j  as  it  may,  when  the 
difpute  is  betwixt  the  adminiftrator  and  a  creditor. 

No  mandamus  will  lie  to  give  a  fpecifick  legacy  or  fum  of 
money  to  a  particular  legatee ;  and  thofe  who  are  intitled  to 
a  diftribution,  as  next  of  kin,  are  (a)  legatees  in  law,  no 
others  being  appointed  by  any  will. 

Ho/t  C.  J.  If  the  ecclcfiaftical  judge  aft  contrary  to  law, 
may  not  this  court  oblige  him  to  purfue  the  law?  Is  there  any 
difference  betwixt  granting  a  prohibition  to  (lop  them  from 
going  wrong,  and  a  mandamus  to  guide  them  right  ? 

A  prohibition  was  granted  upon  this  flatute  inter  Smith  and 
Tracy f  i  Fent.  307,  316,  323.  and  the  confultation  award- 
ed afterwards,  was  not  becaufe  the  prohibition  did  not  regu- 
larly lie«  but  for  that  the  ccclefiaftical  court  proceeded  and 
determined  right;  and  as  to  appealing,  if  the  conftant  opi- 
nion  of  the  civilians  be  againft  the  rule  of  law,  it  is  then  in 
vain  tq  put  the  party  to  his  appeal ;  as  was  refolved  in  the 
cafe.of  (If)  Shatter  ycrfiis  Friend^  where  they  would  not  admit 
of  prcK^  of  payment  of  a  legacy  by  one  witnefs. 

-  "Si^Ufir :  The  fuperior  court  never  fends  a  mandamus  to  an 
inferior  court  to  a£l  contrary  to  their  rules  and  opinions ;  as 
jOn  a  reverfal  of  a  judgment,  it  is  the  fuperior  court  that  gives 
the  (r)  new  judgment  i  the  fuperior  court  often  fends  prohi- 
bitions to  inferior  courts,  but  how  can  this  or  any  other 
court  command  a  judicial  officer  to  aft  againft  his  opinion  ? 

AfterwaArds  Dr.  Lan£  argued  againft  the  mandamus^  that  the 
grandmother  ftood  in  the  place  of  the  father  and  mother,  who, 
by  the  civil  law,  had  the  right  of  fuccei&on,  exclufively  of 
Che  brothers  and  fitters ;  that  the  grandmother,  by  the  civil 
law,  ftood  in  the  fecond  degree  to  the  inteftate,  and  the  aunt 
ta  the  third.  It  was  true,  the  canon  law  differed  in  placing 
the  aunt  in  the  fecond  degree,  the  reafon  of  which  was,  on 
the  account  of  marriages,  for  in  that  particular,  they  were 


(i)  Anoi^.  I  Stra.  552. 
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Boachier  v.  Taylor.     7  Bro.  Pari.  Ca.  414. 


apt 
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apt  to  confoiuid  the  degrees  of  nature;  that  the  aiint  in  thii^ 
cafe  was  the  daughter  of  the  grandmother,  and  could  not  be 
in  equal  degree  with  her  mother ;  fo  neither  could  (he  be  in- 
titied  by  the  ftatute  of  diftributions,  nor  confequently  to  a 
mafukmtu ;  that  the  children  of  uncles  had  no  right  to  di* 
ftribution  by  reprefentation,  in  concurrence  with  the  uncles^ 
as  had  been  adjudged  and  confirmed  by  conftant  pradice  \ 
that  if  mother*s  children  before  the  ftatute  of  i  Jac.  2.  cap*  ij. 
had  no  right  to  diftribution,  then  furely  the  grandmother's 
children  could  have  no  right,  till  it  was  given  them  by  fomc 
law. 

H$b  C.  J.  If  a  child  had  died  inteftate  without  wife,  child, 
or  fiither,  living  only  the  mother,  the  mother  had  the  whole 
till  I  Jac.  2.  exclufive  of  the  brothers  and  fifters ;  and  there 
muft  be  the  fame  law  now,  as  to  the  grandmother  with  rela- 
ticMi  to  the  aunts ;  the  father  furviving  has  the  child's  whole 
eftate  at  this  day. 

CbeJUre :  No  mandamus  ought  to  go,  at  leaft  till  the  court 
have  erred,  for  this  court  will  not  anticipate  the  judgment  of 
the  fpiritual  court. 

Hclt  C.  J.  Before  the  ftatute  of  EJ.  3.  the  ordinaryihav- 
ing  the  power  of  diftribution,  ufed  to  difpofe  of  part  among 
the  relations,  and  the  other  part  to  charities ;  but  that  ftatute 
took  away  fuch  right  from  the  ordinary,  and  {a)  fixed  the  title 
to  the  perfonal  eftate  in  the  adminiftrator.  And  before  the 
12  isf  23  Car.  2.  the  ordinary  could  not  (i)  compel  the  ad* 
miniftrator  to  make  diftribution,  but  was  from  time  to  time 
prohibited.  I  would  fain  know  how  it  comes  to  pafs,  that 
the  fpiritual  court  have  not  purfued  the  ancient  civil  law,  but 
have  varied  that  by  the  novels  f 

Dr.  Lane :  Before  the  novels  were  introduced,  'the  courts 
proceeded  by  the  rules  of  the  cuftomary  law,  and  afterwards 
were  never  intirely  dirc<aed  by  the  novels,  which  were  not 
introduced  till  the  thirteenth  century:  and  as  to  the  canons, 
there  are  fome  of  them  which  exprefly  give  the  preference  to 
the  grandmother  before  the  brothers  and  fiftcrs  of  the  in- 
teftate ;  and  it  was  the  mercy  of  the  civil  law,  to  let  in  the 
brothers  and  fifters. 

Chief  Jujlki:  the  ftatute  of  i  Jae.  2.  allowed  the  proceed-* 
ings  of  the  fpiritual  court  to  be  right,  as  the  law  thenitood;' 

D  3  but 
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(a)  ABte43« 
Black  borough 
▼crfut  Davit. 

{b)  1  LcT.  235. 
anil    p»iV.   Ed- 
wards Terfiis 
Freeman,  vol* 
II.  441. 
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Blaccbo*  but  thought  it  unreafonable  that  At  mother,  (who  might  marry 
»ovcR  V.  ugain)  (hould  carry  away  all ;  and  therefore  the  parliament  let 
in  the  inteftate's  brothers  and  fifters  equally  with  the  mother  $ 
but  ftill  the  father  has  all.  If  the  fpiritual  court,  fince  the 
ftatute  of  Car.  2.  ihall  attempt  a  diftribution,  contrary  to  the 
rules  of  the  common  law,  we  will  prohibit  them;  for  by  that 
ftatute,  they  are  reftrained  to  the  rules  allowed  among  us* 

Afterwards,  in  HilL  term  following,  it  was  refoWed  fer 
tdt*  cur\  diat  a  mandamus  fhould  not  be  granted,  and  Hck  C. 
J.  delivered  the  reafens : 

How  the  liw  ♦The  laws  of  England^  and  not  any  foreign  laws,  ought  to 

iiSf  S^rd  to     govtrn  this  cafe.     It  muft  be  obferved,  that  by  the  ancient 
diftributioa  and   hws  here,  both  before  and  at  the  conqueft,  all  the  defcend- 
ants,  fons  and  daughters  in  general,  did  inherit  as  well  the 
(s)  See  Ha]e*t  real  as  perfonal  eftate  of  the  anceftor  (a)  equally,  and  in  a 
common  law      like  proportion ;  and  fo  It  appears  in  SeUni^a  Eadmerus  i84« 
SflemwtttS!^    ^^'^^^^^*^  ^^^•'»  ^^'^^^  36'  fi>  167.     Si  quis  inteftattu  Msrit^ 
Scudtmore»  64.    libiri  ejus  hareditatem  equaltter  Svidanty  &c.     But  in  procefs  of 
^       .       time  new  laws  were  introduced  j  and  the  change  feems  to 
^     ^     "'       ha?e  begun  tempon  Henrici  primi^  when  the  females,  in  cafe 
there  were  males,  were  excluded  from  the  inheritance  of  the 
real  eftate;  but  the  males  inherited  equally  all  the  focage 
lands;  ^   GlanmU^  lib.  7.  cap.  3.     But  at  that  time,  if  a  child 
died  without  iflue,  the  land  went  to  the  father  or  mother,  in 
preference  to  any  of  the  collateral  line ;  as  you  may  fee  in 
Lambard  202,  203.  inter  kgts  Henrici  primly   cap,    70.     Si 
quis  fine  liheris  deceffertU   pater ,  aut  mater  ejus  in  hareditatem 
Juccedaty  vel  /rater  W  forory  fi  pater  W  mater  defint ;  fi  nee  hos 
habeaty  foror  patris  vel  matris,  fcf  deinceps  qui  propinquiores  in 
farenteli  fuerintj  W  dum  virilis/exus  extiierit^  fcf  bareditas  abinde 
fity  foemina  non  hareditet*     And  this  law  is  cited  by  lord  Coh 
in  his  comment  on  UttUtcn^  fi.   1 1.  where  he  fays,  he  never 
read  an  opinion  in  any  book  old  or  new,  {Lambard  vfTiS  not 
then  publi(hed)  againft  the  maxim,  that  inheritances  cannot 
lineally  afpend ;  but  only  in  libro  Itub\  tap.  70.  which  record 
in  the  exchei^uer  is  notwithftanding  of  great  authority  even 
at  this  day.     But  this  law  of  fucceffion  did  not  continue  long^, 
being  alcerpd  betwixt  the  times  of  H.  i.  andJV.  2»  when  the 
father  and  mother  were  excluded,  and  the  inheritance  car* 
tied^^yer  to  the  collateral  line,  as  appears  by  Glanv.  Kb.  7.  eap. 

Howeteff 
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•  HoKem,  Ihi.  ^ti«n  of  the  4^^MJ!«  ^^M[^l    lUt":: 
the  real  eftaitet  ana  did  not  extend  to  ue  penooal  eftaie ;  for       DaviiI 
as  to'jtjiat^  thc^father  aiid  mother  faiid  always  the  prefn^ce 
before  the  brotbeii  jind  fiftei^  WfaicE  i^ap^^^     ieimonftra-     I    S^  J 
lion  that  tbejr  were  eiketned  nearer  ot  kin.    Pide  i  PjM.  411^ 
And  then,  by  the  like  reafon^  ihe  grandmother  ntuft  tfe  jqje- 
fcrred  before  tjtte  atwtr  , 

I  admit,  diat^iewliws  were  introduced  in£felatler.€nd  of 
Jffiimmf%  rtrtgn,  bilt  they  were  /nch  as.  hsd  been  Jo  .aadent 
pridice  in  the  Prgetmmi  court,  (vts.)-  the.{0)^hrdtbeci.  and   M  Bat  fiicli 
fitters  were  let  in  to  (hare  with  the  lather  and  nodieri.  btit  mj^^  «„ii1i^ 
all  other  collaterals  more  remote  were  csrcludad ;  Mnd  the   ^^(i^^* 
grandladier  and  grandmother  were  prefeited  befoife  the  tindes  ex  utni^bt  p^ 
and  aunts.     It  appears  from  RidUy's  view  of  the  civsl  :i«w,  pST*  hXu 
{pBgef^^J)  that  the  grandmodier,  &tf.   of  the  aiip^nding^line,  ^^^Jj^^i^J 
to  the  utmoft  degree,  was  anciently  preferred  before  the  nearcft  si|. 
collaterals  i  but  that  may  now  he  altered  by  the  ftatiitc  ^Xkr^  •"  ->  *    *•    -. 
2.  which  prefers  the  next  of  kin,  tho'  cdlateraly^^fbre  ne'^.!! : ..      "\ 

tho' lineal  that  b  more  remote.  '  '. 

"...     ■  ■'/  '  . '  ■  ' 

But  in  our  tafe,  the  grandmodier  is  newer  of  kin  t0tfat*  *  '/         f 

inteftate  than  the  aunt;  for  the  aunt  is  not  of  kin  t'o-Ae  fn- 
teftate,  but  as  (he  derives  her  kindred  from  the  grandmother 
her  mother,  and  therefore  not  in  equal  degree ;  befides,  where 
one  is  lineal  and  the  caufe  of  the  kin,  and  the  other  xrdlateral, 
the  perfon  who  is  lineal  (hall  be  preferred ;  here  the  grand- 
mother is  the  root  of  the  kindred,  and  fo  muft  be  nearer  than 
they  that  derive  their  relation  from  her.  -.   «. 

This  rule  of  fucceflion  in  the  afceni'ng  line  is  agreeable  to 
the  laws  of  other  nations;  for  by  the  conftant  praGice  olT  the       \  5*  J 
Jewijb  {a)  nation,  for  want  of  ifTue  of  the  fon,  the  father  fuc*    M  Hafe*f  hif^ 
ceeded  to  the  purchafc  of  Ac  fon,  excluding  the  brother,  ac-   mw  Uwa<^.™^ 
cording  to  the  conftru£tion  of  the  Jewi/h  doftors  upon  the 
xxvii  chapter  of  Numbers.     As  you  find  it  in  Selden^  De  Suc^ 
itjfwfubus  ttpud  Hebraos^  cap.   12.     And  indeed   by  all  laws, 
(excepting  that  oi  Ju/iinian^)  the  father  was  preferred  tQ  the 
brother;  but  our  cafe  falls  not  within  die  reafon  olJufiinian*% 
law;  tho'  if  it  did, 'the  civil  law  obliges  us  here,  only  as  ic 
has  been  anciently  received,  and  it  coiild  not  have  been  re- 

D  4  ceived 
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ceived  H^pon  Hiftrtci  frimi^  who  lived  about  die  year  of  our 
Lord  I  ibo.  for  that  the  works  of  Juftinian  were  firft  f  P"^ 
)i(hed  about  annd  Dam*  560.  and  were  pra£Hfed  about  forty 
years ;  after  which  they  were  totally  neglcded  in  the  empire 
for  500  years,  and  new  laws  were  fet  up  by  the  emperor 
Bafilius,  which  were  followed  till  the  taking  of  ConftantinopU^ 
mnno  1453-  and  till  the  year  11 25.  (which  was  the  25  i/.  i.) 
the  laws  of  Jufiinian  were  not  again  heard  of:  but  about  that 
time  were  found  by  Lotbar  at  the  taking  of  Amalfi^  and  were 
pubHfhed  at  the  univerfity  of  Bglognai  as  appears  by  Mr. 
&iklefC%  notes  on  Fartifcuiy  cap.  i8|  19.  Silden  tf  tithes  490. 
and  alfo  in  a  {a)  treatife  de  uju  i^  authoritate  jum  civilis  R§^ 
manorum^  by  Dr.  Duck^  who  was  reputed  to  be  an  eminent 
and  learned  civilian. 

So^r  iof  cur*  a  mandamus  was  denied. 

See  the  cafe  of  Moor  and  Barham^  13  May  1723.  at  the 
rolls :  one  died  inteftate,  leaving  a  grandfather  by  the  father'^ 
fidC)  and  a  grandmother  by  the  mother's  fide,  his  next  of  kin ; 
thefe  (grandfather  and  grandmother)  (hail  take  in  equal  moie« 
ties  by  the  ftatvtcof  didribution,  as  being  in  equal  degree; 
for  tbo*  the  grand£|ther  by  the  father's  fide,  may,  in  fome 
fefpedly  be  more. worthy  of  blood,  yet  here  dignity  of  blood 
is  not  material;  in  regard  the  brother  of  the  (b)  half  blood 
(ball  take  equally  with  the  brother  of  the  whole  bloodj  and 
the  matter  of  the  rolls  (Sir  J^fcph  Jekjll)  was  fo  clear  as  to 
.  this  point,  that  be  would  not  fufFcr  it  to  be  debated, 

^t»    >  ■«  ■■  "•   '  ;  — " «•  •• 

t  The  works  oi  Juftinian  were  publiflicd  in  the  following  manner,  niz.  The 
€9di  was  the  &A  book  which  the  emperor  Jujiinian  ordered  to  be  colle^cd  (for 
the  moft  part)  out  of  the  conflitutions  of  the  former  emperors  difpcrfed  in  the 
Gn^Qfian^  Harmogeman,  and  ThtMhJtam  eodes.  There  are  only  fome  fragments 
left  of  the  two  fii^  but  the  Tbt^dtfioH  is  intire  :  This  work,  the'  firft  fet  about^ 
did  not  come  gat  till  the  year  534.  «-  The  digtft  or  fande£is  came  forth  in  the 
year  533.  and  is  divided  into  £ftv  books  j  it  is  collected  from  the  commentaries 
of  the  ancient  lawyers,  their  reffovjes,  and  other  writings.  3.  The  InftituUs 
came  out  alfb  in  the  year  533.  and  arc  divided  into  four  bocks  ;  they  are  a  fyllcm 
of  the  whole  body  of  the  law,  but  not  fo  diftinA  and  comprehcnfive  as  it  might 
be,  neither  fo  ufefol  at  this  day  as  at  firfl ;  the  inftitates  fbmetimes  correct,  or  are 
contrary  to  the  digeft.  But  the  fecond  publication  of  the  code  came  out  after 
them,  in  whidi  fom^  U^ings  are  omitted  which  the  inlUtutes  leitx  to  from  the  firft 
publication,  (^aft  of  all  the  novels  or  authenticks  were  pabliihed  at  feveral  times 
without  any  method;  tliey  are  called  uwhIs  becaufe  they  are  jmu  laws;  and 
autbemkksf  becanfe  they  are  tranilafecd  txadly  and  wahtntically  from  the  Grt^ 
tongue.    Vide  #W*s  ioilitutc  of  the  civil  }aw>  in  the  introdu^ion^  p.  c  isf  6. 


Grtndfii^lNr  on 
liie  father*!  fide, 
«nd  grui4fiio- 
ther  on  the  mo- 
ther*! fioc 
equally  tstiUed 
br  the  ftttvce  of' 
4iftribocioQt. 


(H  C«^t  la 
•tH*  ioS« 
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Bamfidd  v^fiu  Pophioi.  Cafe  lo. 

rIE  cafeineSeft  was:  M  feifedin  fee cf  the  lands  in  ^^^^^ 
qyefttoo,  deviies  them  tp  .tniftees  and  their  heirs,  ta  « Vaa^Vr, 
the  vfe  of  then  and  didr  heirs,  in  tritft  for  the  deloidantP^  t^.o^AW 
htm  for  life,  widi  remabder  to  his  firft^  fit.  fon  fitcoeffivdy  gt^g*!*- 
intaUmale,  ud  fir  wma  tf  ijfiii  mmli  tf  PtfAmif  naaaiui^r  h^im^XMrnt 

iiiSil  4t«toia4fflft«wt»jt  ftr  ffft.  nmaliife  to  Ut  M  flbe,  sal  ft  to  tvvy  odKr^STSi 
tiilatfc}  and  ftrwiBtofifliMfluleof^  icfluiiidariivtri  TMi  wii  ■■  rfaii  iijl  lu  X  lii  !■ 
-** --""u  (1)    <^  \¥litdMt  chlicift  kt  aocwraof  rtporttd  bj  StUnUt  (s)  Sr  vi4Sfoft,  AtMaer 
ip«fciatfmii.tiMmqfflnip754«  . 


Afterwmrda,  the  teftatnr  hjr  ft  om&i/,  reciting  that  be  had  hy 
bis  will  gifen  the  pfcmiflca  to  Pipbmih  ^ati  the  bdrs  nmb  ff 
UtMft  now  he  wills,  diat  if  that  eftate  ihoiild  deteminf , 
and  Pipham  ihould  die  whbwt  ijfui  mate^  then  his  eftate  ihall 
be  difpofed  of  in  fuch  manner,  He. 

Ptpbam  bad  no  iflue  male,  and  on  the  remainder-man's 
bringing  a  bill  to  ftay  wafte,  the  queftions  were,  i/?,  whether 
die  words  of  the  will,  (fciL)  for  want  rf  ijfut  nudetfPgpbam^ 
did  not  by  impBtatim  give  an  eftate- tail  to  Popham^  and  con^       f  <<  1 
(equendy  render  him  difpunifliable  for  wafte  i   or, 

Sec$ndfyj  whether  (admitting  the  words  in  the  will  did  not 
give  an  eftate-tail)  the  codicil,  reciting  that  the  teftator  had 
by  his  will  devifed  the  premi£Ers  to  Popbam  and  the  hrirs  male 


(i)  The  cafes  opon  this  fubje^  are  courts  both  of  law  and  equity  coniider 

ioUeded  in  Rohin/on  v.  Rokin/on.  1  Burr.  the  raiiing  efbtes  by  implication  as  de- 

44.     yUeiKQ  AlloHfomy.Clithertnu.  i.  pending  upon  fuch  implication  beinff 

FiK.  24.    LitAieMiliir  v,  Trat^.  3.   JtA.  neceflaiy  to  ifiQuate  the  general  mani^ 

784*     Evwu  V.  ^^-  3*  Burr,  1570.   .  ftft  inientioH  §f  tie tefiattr. 

froin  all  which  cafes  it  feems  that  no  (2)  So  (aid  in  JUanfin  v.  CUtberow. 


general  rule  is  laid  down  in  the  con-      2  Ft%.  269 
Ihoftign  of  wordi  of  this  idnd,  hot  ibat 


'f 
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Baufiild     c^  ht$  body,  would  not  fo  hx  influence  and  explain  the  will,  as 
♦•    OFHAM.    ^^  ^^1^^  it  an  eftate-tail,  though  it  were  notfo  before? 

And  this  having  been  argued  already  in  chancery,  came 
now  to  receive  a  folemn  determination  before  lord  keeper 
WrigbU  C.  J.  Hoky  C.  J.  Trevor^  Sir  John  Trevor^  matter  of 
the  rolls,  and  PiwellJ.  who  all  gave  their  opinions  feriatim^ 
that  Popham  had  only  an  eftate  for  life  by  the  will,  and  ^diat  the 
fame  was  not  enlarged  or  altered  by  the  codicil. 

Firji^  they  all  refolved,  that  here  being  an  exprefs  eftate 
fiven  to  Popham  for  life,  with  remainder  to  his  firft  a^d  every 
other  fon,  l^c,  the  words  [if  Popbam  fhould  die  without  ifllie 
male]  (hould  not  enlarge  this  eftate  to  an  eftate-tail ;  in  re- 
gard thefe  amounted  only  to  make  an  eftate-tail  by  implica- 
tion;  and  words  of  implication  would  never  deftroy  what  was 
(«)  iotetx.  before  expreCted  {a) ;  fo  that  the  words  [if  he  (bould  die  with- 
^ifi*  ''^"^^  ^^^  ^^^^  male  J  could  mean  Jio  more,  than  if  he  (hould  die 
without  fins. 

And  though  it  might  be  objeAed,  that  unlefs  thefe  words 
wereconftrued  to  create  an  eftate-tail  in  Popham^  then  a  ^£/?- 
huiMUs  fon  would  not  take,  which  would  be  contrary  to  the 
intention  of  the  teftator : 

The  anfwer  was,  that  notwithftanding  it  might  have  been 

intended  that  fuch  pofthumous  fon  fhould  take,  yet  the  tefta- 

'tor  was  4ierein  miftaken  as  to  the  law,  or  might  not  confider 

E  56  J       ^f  '^>  ^^^  *'5  ^*^  but  a  remote  mifchief  or  contingency; 

Whereas  it  was  very  obvious,  that  the  teftator  intended  it  . 
"ftoul^  not  be  in  the  power  of  Popham  to  bar  the  remainders, 
which  it  was  plain  he  could  do,  if  he  had  an  eftate-tail ;  fo  that 
this  being  a.  mifchief  near  and  eafy  to  be  forefeen,  it  was  cer- 
tainly in' -the  intent  of  the  teftator  to  obviate  and  prevent  the 
fame  ;.  and  it  was  a  maxim  in  law  equally  certain,  that  where 
.     ^  Idle       ^^'^^  ^*  ***  exprefs  eftate  limitcdj  no  implication  {a)  ought  to 

ircrfuf~CoaL,78.   be  admitted  to  control  it ;  ixprejfum  facit  cejfan  iaiiium. 
•nd  Humbert 

Kone  mTui  £f  per'TrevoT  C.  J.     In  the  cafe  of  (*)  Penkayyftrfus  Hmr^ 

%%%.  nl  It  was  held,  that  if  there  be  cfftuy  que  trujlhi  life,  remain- 

f/) »  V«rn.  370.  j^^  ^  ,^.^  .firft,;  W^.  fon  in  contingency,  the  ^eftuy  que  truft  for 

Kfe  cihhot  ideftroy  ^le  cohdo^ent  reiAainders :  and  the  derife 

in  the  principal' cafe  being  J)y7way'  otifufl^  that  may  fupport 

the  right  of  a  pofthumous  .fin :  l>4tt»  raife  aaeftste  by  inten« 

tion 


.  Pe  Term.  5.  HilL  170s; 

tSoa  driaiplieatioo,  contnrj  to  whit  it  befmett|wdfed»  it  to   ^^^pf^J^^ 

lif,  A  aum  diiakt  diffisrently  froni  wliat  be  ^pedet,  which  it 

•miAtBril  and  unreafonable.    It  it  trm^  if  I  derife  an  cftate 

to  i#.  for  life,  remainder  to  the  heirt  of  hit  body,  m  thit  caft^ 

aottrithftanding  the  expreft  eftate  for  life,  jtt  the  fubfequent 

wordt  do«tiiei^  and  deftroy  it,  by  turning  it  into  an  eftatt- 

taS}  hot  die  reaiba  it,  becaofehere  fuch  fubfequent  wordtaio 

expieft  wbrdt  $  heirt  of  hit  body  are  expreft  wordt  ai  inheii* 

tance,  and  a  limitatioa  in  tail  s  which  it  an  anfWer  to  die  ob«^ 

jcdiMftom  Liwii  BmM'%  cafe,  (ii  Ck.  %o.)  /or  there  alTo 

we  find  an  expreft  limitation  in  tail :  but  in  the  principal  cafe» 

te  raifing  an  eftate-tail  by  imiJication  would  contradift  the 

cipreft limitation,  and  coofequendy  the  intent  of  the  teftator* 

*At  to  Sumt^% (tf)  cafe  in  9  Gr.  127.  h.  theft  watmderift  MVOt.^y 
to  A.  gmtmtBf^  (expftffing  no  eftate)  and  if  A.  (hould  have  ^^^lulmr^ 
noiffittmale,  remainder  over,  which,  for  thatreifon,  wai  JJW«y»*««a» 
righdy  adjudged  an  eftate-tail. 

PmiBJ.  there  it  no  difterence  between  a  deed  and  a  will      *"    57  J  . 
in  thIt  cafe ;  for  if  a  man  doet  by  deed  give  landt  fo  jf.  with-^ 
outexpr^hg  any  eftate,  and  afterwardt  addt  i&e  words,  Hjf. 
die  without  iflue,  then  to  B.  this  makes  ah  f  eftate-tcil, 
Pirk.fia.  173. 

As  to  RobinfonH  cafe  cited  by  lord  Haky  i  Vent.  230.  King 
verfus  MeUingj  if  I  devife  lands  to  A.  for  life,  and  tf  he  Alt  fans 
iflue,  then  to  B.  as  this  cafe  is  put  in  Mow  682.  and  i  Rott. 
Akri  837 •  pL  \2.  it  differ^  from  the  cafe  put  by  lord  Hali 
(viz.)  no  fxprejs  eftatt  for  life  is  given  to  A.  But  if  it  be  law 
as  put  by  lord  Hale^  it  muft  be  upon  this  fuppofition,  that  the 
devifce  over  was  heir  at  iawi  k^i^*)  ^^^  devifed  lands  to  A^ . 
fer  life,  and  if  A.  died  without  iflue,  then  to  his  [the  teftator^sj 
fight  heir :  now  this,  might  b^  allowed  to  be  an  eftate-tail  in  A. 
without  contridiSing  the  refolution  in  the  principal  eafe;  for 
where  the  devifee  over  was  heir,  there  muft  have  been  a  moft 
necefiary  implication,  that  A.  the  firft  devifee  ihould  have  an 


t  But  of  this  the  lord  keeper  doubted.  And  <vtde  Vaughn  259.  ct  ante  Tijber 
ycrfus  Wigg  contra.  But  his  lordihip  held,  that  where  in  the  prcmiffes  an  eftate 
!■  given  by  deed  to  one  and  his  heirs,  and  if  he  die  without  iflue,  fcfc.  thcfe 
aradi  are  foffident  toreftrain  the.fbrtMr  wohis^  and  Ittm  the  fee  into  an  entail^ 
but  will  not  of  thcmfelves  create  an  eftate-tail* 

eftate- 
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Bamfiild     eftatc-tail,  becaufe  the  heir  of  the  teftator  was  excluded  front 
^.  PoVham.    taking,  until  the  firft  devifee  died  without  iffue ;  which  dif- 
tindion  ferves  alfo  to  anfwer  BurUy*%  cafe,  put  by  lord  HuU  ia 
the  fame  place  in  Ventris. 

With  regard  to  the  cafe  of  Clark  and  Day^  reported  i  RolL 
Ahr.  839.  p/.  4.  Moor  593,  Owen  148.  Cro.  Eliz.  313.  where 
one  devifed  land  to  his  daughter  Roft  for  life,  and  if  (he  mar* 
ricd  after  the  teftator's  dcceafc,  and  had  heirs  of  her  body,  that 
then  fuch  heir  fhould  have  it  after  her  death,  and  the  heirs  of 
their  bodies ;  and  if  fhe  (hould  happen  to  die  without  ifltie, 
then  the  teftator  devifcd  the  premiflcs  to  his  daughter  P.  It 
is  indeed  faid  per  Rolle,  thztRo/e  had  an  t^ztt-iail  f,  but  by 
Moor  (with  whom  lord  Hale  agreed  in  King  and  Mel&n^t 
cafe)  Rofe  had  only  an  eftate  for  ///»;  though  in  the  arguing 
.  of  the  cafe  of  King  and  Meltings  the  rAl  being  brought  into 
court,  it  appeared  that  no  judgment  was  ever  entered.  In 
the  cafe  of  Loddington  and  Kyme  (tf ),  C.  B.  ^  JV.  3.  a  deviA* 
was  to  7'.  S.  for  life,  remainder  to  his  iiTue,  and  if  he  died 
without  iiTue,  then  to  another;  yet  refolved  that  A.  had  an 
eftate  for  life  only,  in  regard  the  words  were  exprefs. 

here  cited^  there 

being  the  claufe>  wi;hout  impeachment  of  waile,  and  alfo  words  of  limiutioa  faperadded  to  the  de- 
life  to  the  iflue,  .  , 

As  to  the  yir^n^/ point,  (v/z.)  whether  the  teftator's  recitai 

in  his  codicil,  that  he  had  devifed  the  eftate  to  Popham^  and 

the  heirs  male  of  his  body,  would  alter  and  enlarge  the  eftate 

given  to  him  by  the  will  ? 

It  was  refolved.  It  (hould  not ;  tbefe  words  being  fuffici- 
cntly  fatisfied,  though  Popham  had  no  eftate-tail ;  for,  ad  vuU 
gysy  where  an  eftate  is  fettled  upon  one  for  life,  remainder 
to  his  firft,  Vc.  fon,  this  is  ufually  called  intaiRng  an  eftate  ; 
that  is,  when  it  is  fo  limited  at  not  to  be  in  the  power  of  the 
firft  taker  to  difpofe  of  it ;  and  every  one  that  is  to  claim  by 
fuch  fetderoent  muft  be  heir  male ;  for  the  firft  fon  after  the 
death  of  his  father  is  heir  male. 

C  59  3  But  if  It  were  not  fo,  and  the  recital  falfe  in  this  refpeft, 

—  yet,  per  Holt  C*  J.  a  falfe  recital  in  a  will  fhall  not  amount  to 


(#)  3  Lev.  451. 

lAd  Stlk.  224. 
ifl  both  which 
•laces  the  cafe 
It  reported 
ftronger  than 


f  ti  appears  from  the  report  of  this  cafe  in  Cr^^  that  Gsmdy  and  fetmer, 
juAices.  held*  Ro/e  had  but  aa  eftate  for:lifb>  ^gaiiift  the  opinion  ot  Pofbam  C*  J. 
who  thought  (he  had  an  eitatc-tail,,  - -^ 

a  devife 


Dc  Term.  S.  ttitt.-i^oa: 

idevife.  (l^  As  in  2  Ventris  56.  ff^right  vcrfus  fFyvill,  one   BAjitr/iiLO 
hj  will  recited,  that  he  had  given  an  eftate  to  his  wife  for  her   ^«  Pof  ham. 
jointuret  whereas  in  truth  he  had  not,  and  refolved,  that  the 
will  did  not  amount  to  a  devife,  nothing  being  intended  to 
pafs  thereby* 

TTfirdlf^  It  was  agreed  likewife,  that  the  word  [heir]  was 
DOC  alwajt  and  of  neceffity  to  be  intended  as  a  word  ofUmita'^ 
ti0mi  thus  in  2  Fint.  3x1.  Burthitt  verfus  Durdant^  a  devife 
to  J.  for  life,  remainder  to  the  heirs  male  of  the  bodj^of  J. 
now  living,  thefe  were  words  of  furcbafe:  So  in  Raytn.  278. 
a.  J^ms  114.  Lifli  verfus  Grty.  Lands  were  limited  to  A. 
for  life,  remainder  to  his  firft  and  every  other  fon  in  tail,  and 
fp  feverally  and  refpedively  to  every  of  the  heirs  male  of  the 
body  of  J.  and  the  heirs  male  of  the  bodies  of  fuch  heirs  male, 
in  this  cafe  the  words  [heirs  male]  were  underftood  to  iignify 
Jinsj  and  to  be  vrords  ofpurchafi.  (2) 

Upon  which,  the  court  decreed  an  injundlion  to  flay  wafie; 
arid  an  account  to  be  taken  of  what  timber  had  been  already 
felled,  t 


t  fidi  the  cz^t  of  Langley  ytt(\i%  Baidnjuin,  referred  May  1707,  out  of  chancery 
to  the  judge*  of  C.  B,  and  how  that  differed  from  the  cafe  above,  forafmuch  as 
the  limitation  there  being  not  to  all  the  fons  of  the  grandfon,  if  there  had  been 
xxiore  than  iix,  and  the  Ax  had  died  without  ilTue  male,  unlefs  it  had  been  con- 
ilrued  to  be  an  eftate-tail  in  the  grandfon,  the  remainder-man  mud  have  had  the 
lands  in  preference  toa  feventh  fon.  Fideilio  poft.  Attornej  General  vcr[\is  Sutton 
and  Payman, 

(i)  So  Right  V.  Hammond,  i  Str.  427,     Attwnty  General  v.   Sutton^     Poft.  754. 
(zj  Vide  Bales.  Coleman,  Poft.   142.     and  Fafillon  v.  Voice,  2  vol.  471. 


Vot.  I.  D  7  D  E 


[  60  ]  I,  E 

Term.  S.  Michaelis,    I702« 


Csfeu.  Watts  verfui  Bullw.     , 

Lord  Keeper  • 

MTife^/oVic  ^    ^-  "^^^^  *  voluntary  conveyance  to  his  bfothcf  ty  the 

Rolls.  ^  •     half  blood,  which  was  void  and  dcfeaivc  at  law;  after- 

iS6?  pi.  a.  wards  J.  S.  died  without  iflue,  'upon  which  the  brother  (who 


A  volonrAry 


by  reafon  of  the  half  blood  could  not  beheir  to  7-  S.)  brought 
convc)  nee'         his  bill  againft  iKc  heir,  to  compel  him  to  make  good  this  con- 

vnxyif  ro  the 

brohcrbj  the      vcyancc. 

hj;t  blood,  but 

vkiiiLh  wui  void  and  dcTcdivc  at  law,  made  good  by  a  cour:  of  equity,  igajnft  the  heir  (i)« 

For  the  ddeodant  it  was  obje(fled,  that  this  being  a  volun- 
tary conveyance,  it  ought  not  to  be  made  geod  inequity,  efpe* 
cially  againft  an  heir  at  law. 

But  Lord  Keeper  was  of  opinion,  that  as  the  confideration 
of  blood  would  at  common  law  raife  an  ufe^  and  as  before  the  fta- 
tutc  of  27  H»  8.  fuch  ce/iui  que  ufe  (hould  have  compelled  an 
execution  of  the  ufe  in  a  court  of  equity  j  fo  would  ihis  imper- 
fect conveyance  raife  a  trttj}^  in  refpect  of  the  confideration  of 
blood,  and  confcqucntly  ought  to  be  made  good  in  equity. 


( i)  The  autliority  of  this  cafe  h  con-  Lcigb,  i  Atk.  387.     It  is  not  material 

trovertcd  by  lord  Hardi'juke  in  Gortri^  whe'hiT  the ycufj^cr  children  are  other- 

V.  Najb,  3  Atk.  1S9.  and  it  k*enu  now  wife   provided    fox  or   not.     Kfitie  v, 

to  be  ertablifhied,  that  a   defective  fur-  Tc<ivnJ/?i:n^,    Cook    v.     Arnham'  3  vol. 

render  ihull  be  fupplicd  o///>' in  favour  283.   and   Ca.  Temp.  Talb.  35.   5.  C. 

of  three   defcriptions   cf  pcrfons,  a'/«.  Tudor  w.  jfnfon,  2  Vcz.  582.      So  with 

creditors,  wife  and  children.    Cccdnxjn  rcfpccft  to  the  wife.     S?uith  v.   Baker, 

V.    Gcod'Myn.     I    Vcz.    228.     Bjfas  v.  J  Atk.  386.     But  according  to  RgJs  v. 

£yas,   2  Vcz.  164.     'Tudor  \\  Anjcn,    a  Refs^    \  Eq.    Ca.  Ab.   124.  the  rule  if 

Vcz.  5 82.     And  wiih   fome  rellri^tions  that  the  defedlive  furrendcr  ihall  not  be 

as  to  a  wife  cr  younger  child,    for  it  fupplied,  "  for  a  itjife  againft  an  heir 

Ihall  not  be  fupplied  in  favour  of  wife  •*  at  law   who   would    be    diftnherited 

or  younger  child,  if  the  heir  at  law  be  "  thereby,  or  {Qxyoun.cr  children  againll 

thereby    \th  unprovided  for.     Kettle  v.  **  an  elder  to  make    them  in   a   hetter 

^Givnff^cKd,    I  Salk.  13;.     //«-.<  ^/>/.f   v.  *•  foW/7/o/;  than  the  ducr." 

2  And 


•And  it  being  iaid  by  Mr.  AmAjs  dial  Aoii^  t  c^o|^ja<K^     J^Af^n  ^i^ 
to  jmmgir  MUnm  wQuld»  if  void  ^t  Jaw»  be  iMde  good  in      ^^^^^* 
equity ;  yet  it  had  been  decreed  in  the  houfe  of  lords^  that  tbey       r  ^^     ^ 
wwl4  upt  fiii^y  the  .^nt-  of  a  iiirireoder  |n  enfc^  of  a  devife 
ef  a   copyhold   tp  gra/f^hiUrm  i  and  by  the  OiQ^  reafoa 
rqiMty  ibottldnotregard  tbcTelaqoaof  a^^  . 

To  this  the  matter  o^-tlie  Rolls  anfwered^  tint  it  was  bia  So  would  the 

opinion^  fiich  a  devife  of  a  copyhold,  without  a  fiirreiidert  K^lr,  ?aaire 

ought  to  be  made  good  ibr  ^rsmdcbildren^  as  well  a$.  fbil^ren  i  jLl^^^  * 

axid  if  the  iame  cafe  w^re  to  oome  now  into  the  houfe  of  gr«ndchiijUciu 
lords,  it  would  be  fo  ruled t,  and  that  be  bad,  mi  .would  de- 
cree it  (b. 


to 


t  The  like  was  alfo  declared  pir  lord  Hartourt  in  the  cafe  of  Traftvm  verfut 
Rjot^  {Xrim,  1712.)  And  it  is  obfervable,  that  the  cafe  oi KettU  uxid,T»9unJimd 
(here  referred  to  by  Mr.  PooUy)  being  cited  before  lord  Cowptr^  in  the  calc  of 
Fur/akir  vcrfus  RoMuJiu,{2)  (Mich.  17 17)  his  lordfhip  doubted  thereof,  in  regard 
the  ffrandf other,  by  the  adt  43  Eli%.  for  maintaining  the  poor,  is  bound  to  main- 
tain )n&gramUhiUi  which  he  faid,  he  believed  was  not  taken  notice  of  in  that  caie« 

(i)  Contra.  Tudor  v.  Jh/ch,  2  Fix.  (2)  Pre.  Cha,  475,  and  i  Eq.  Ca. 

582*  Ab«  123.  pi.  9. 


White  verfus  Nutt.  Cafe 


12* 


ONE  by   articles,  reciting   that  he  had  an  eftate  for  two   2  Eq.  Ca.  Abr, 
.  Kves  in  a  church  Icafe,  covenanted  to  convey  his  title    0/ 'JfJ^^jJj 
to  the  premiffes  by  fuch  a  dav,  to  7.  5.  as  J.  S.  or  his  counfcl    happening  bc- 

>•,,,.-  '  tween  the  tr- 

Aould  advife.  tides  ftv  a  par. 

chafe  and  the 
fealiflg  of  the  conveyance,  who  ihall  bear  the  la(a« 

It  happened,  that  after  the  articles,  and  before  the  time  ap-    . 
pointed  for  the  conveyance,  one  of  the  lives  dropt.     And  the 
queftion  being  upon  whom  the  Ipfs  fbould  fall  i 

It  was  decreed  per  lord  keeper:  (i).  that  in  regard  here  was 
node&ult  in  the  feller  in  making  the  conveyance,  the  lofs  of 
die  life  ought  to  be  born  by  the  purchafer,  in  the  fame  manner 
as  if  the  reverfioner  had  articled  to  fell  the  reverfion  expe£lant 
upon  two  lives,  and  one  of  them  had  died  before  the  convey- 


[62] 


(i)  Reg.  Lib.  B.  1702.  fol.  47. 


ance^ 


De  Term.  S.  MtchaeUs^  1702: 

l^iTB  vi  tnce,  die  purchaler  Iboald  there  have  had  the  benefitof  it ;  and 
in  each  cafe,  in  equity,  the  eftate  it  as  conveyed  from  the 
time  of  the  articles  fealed. 

But  his  lordihip  feemed  to  think,  that  if  all  the  lives  had 
dropt  before  the  execution  of  the  conveyance,  it  might  have 
been  another  confideration,  for  that  the  money  was  to  be  paid 
upon  the  conveyance,  and  no  eftate.  being  left,  there  could 
be  no  conveyance. 


i^40r*  toMin  the  reafon  of  this  diftinftion  between  die  lofs  of  part  and  of  the 
whole,  &  vidi  the  cafe  ofCa/i  verfus  RiuUh  tf  al\  2  Firm.  280.  (l) 

Ci)  Vide  alfo  Pofi  v.  Rocti,  7  Bro.      Pari.    Ca.    184.      Aad  Murtimn  v. 
—  Cappir,  firo.  Chs.  Rep,  1 56. 


AS 


Term*  S.  Hillarii,  lyo^.  B.R. 

Clements   verfus  Scudamore*  Cafe  13. 


Il4  cjearacntthejuryfound  this  fperial  verdift :   J.  S.  had  1^^^{J^^;^^ 

ifliie  five  fons,  the  youngeft  of  which  died  in  the  life-time  2  lord  R«y- 

^  JF.  S.  leaving  ifllie  a  daughter,  (the  leflbr  of  the  plaintiff)  '^'^^  '  ^^^^ 

•fter  which  J.  S.  purchafed  the  lands  in  queftion,  which  were  fo^yh^d'^ifftc 

copyhold,  and  of  the  nTitMxcr  oi  borough- EngUJhj  defcendiblc  by  »"  ni^u're  ofbo- 

thc  cuftom  to  the  youngeft  fon  and  his  heirs  5    J.  S.  died  feifed,  has  tiv.  fons, 

and    the  fourth  fon  entred  j   upon  which   the   queftion   was,  ^J'h^TdTsIn  ^ 

whether  the  fourth  fon,  or  the  daughter  of  the  fifth  fon  fliould  the  life  of  the 

father,  leaving 

inherit  thefe  lands?  and  after  feveral  arguments  at  bar,  jfrue  a  daughter, 

and   :hen  the 
father  dies ;  the  youngeft  Ton's  daughter  is  inhciitablc. 

C*  J.  Holt  delivered  the  opinion  of  the  whole  court  in 
favour  of  the  daughter^  (v/z.)  that  flie  ought  to  inherit  thcf« 
l^ndsjure  reprefentationis. 

Wherever  this  cuftom  has  obtained,  the  youngeft  fon  is  Th(i  youngeft 
there  placed  in  the  room  of  the  cldeft,  who  inherits  by  the  ^ngihh  ° a°n"d^ 
common  law ;  and  there  is  no  difference  ♦  in  the  courfe  of  dcf-    ^j^'J^^P^'I'aV*" 

cents,  but  that  the  cuftom  prefers  the  youngeft  fon,  and  the    much  heirs  to 

the  borough- 
common  law  the  cldeft }  and  therefore,  as  by  the  common    Engiiili  Unds, 

lawthciffue  of  the  eldcft  fon,  female   as  well  as  male,  do,    ;;;  "^l^/if pf,[;:„\ 

iure  retn-efentatiottisj  inherit  before  the  other  brothers,  fo  by  the    tativcs  arc  hcin 

rt  t  rji_'Lf^**    lands    dc- 

fame  reafon,  when  this  cuftom  has  transferred  the  right  01   fccndiiicat 
ilefccnt  from  the  eldeft  to  the  youngeft  fon,  it  (hall  alfo,  by  the   ^°^^°"  '^^• 
like  rcprcfentation,  carry  it  to  the  daughter  of  the  youngeft      [  #64  ] 
fon  :  and  there  Is  no  grourtd  to  make  any  difterence  betwixt  a 
r^fcent  by  this  cuftom,  and  by  the  common  law. 

•    Vol.1.  E  Tho' 
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Tho'  lord  Coii  be  of  another  opinion,  yet  it  appears  from 
the  beft  authors,  as  Lambard^s  Saxon  lawsy  inter  leges  GuKelmi 
i  miy  s(>»fi'  167.  and  Selden  in  Eadm.  184.  That  all  the 
lands  in  England  were  at  iirft,  and  before  the  conqueft,  in 
^^nquei^^"  nature  of  (a)  gavelkind,  and  dcfccnded  equally  to  all  the  ifluef 
but  this  was  foon  afterwards  altered,  when  tenures  by  knights- 
fervice  were  introduced  for  the  defence  of  the  realm ;  for 
then,  in  order  the  better  to  preferve  the  family  and  tenure, 
the  defcent  was  reftraincd  only  to  the  eldeft  fon ;  but  yet,  not- 
withftanding  this  alteration,  the  right  of  reprefentation  con- 
tinued to  take  place ;  and  by  the  common  law,  if  the  eldeft 
fon  happened  to  die  in  his  father's  life-time,  leaving  ifliie  a 
daughter,  the  inheritance  defcended  to  her  in  preference  to 
any  of  the  other  fons,  fo  that  the  female,  by  way  of  reprefenta- 
tion, was  yet  preferred  to  the  males,  becaufe  the  right  of  re- 
prefentation was  not  altered. 

This  right  of  reprefentation  is  not  peculiar  to  the  laws  of 
England^  but  has  prevailed  by  the  laws  of  other  countries  \  as 
may  be  feen  in  (i)  Numb.  chap.  xxvi.  v.  33.  and  chap.  xxxvL 
For  tho'  by  the  Jewijh  lawj  the  males  inherited  excluflvely  of 
the  females,  and  the  cideft  fon  had  a  double  portion  of  his  fa- 
ther's eftate,  which  was  confined  to  him  as  the  iirft  begotten, 
yet  we  find  when  Zelophehad  the  fon  of  Hcpher  died,  leaving 
no  fons  but  daughters^  and  the  daughters  came  unto  Mofes 
claiming  the  pofleiTion  of  their  father,  this  being  a  new  cafe, 
Mofes  is  faid  to  have  brought  their  caufe  before  the  Lord,  who 
commanded  him  to  give  them  the  pofleflion  of  their  father;  fo 
that  it  was  here  determined,  that  they  (hould  take  the  double 
portion  that  belonged  to  their  father,  as  the  eldeft  fon  by  right  of 
reprefentation.  So  is  Selden  de  fucccffionibus  apud  Hebraos^  cap.  23. 

The  fame  law  was  part  of  the  twelve  tables,  and  from  thence 
came  to  be  obferved  among  the  Ro?nans ;  and  here  in  Englandj 
the  right  of  reprefentation  holds  as  well  in  cafe  of  inheritances 
'  defcendible  by  cuftom,  as  by  the  common  law.  So  in  the 
cafe  of  gavelkind  lands,  where  the  cuftom  in  pleading  is 
thus  fet  out;  (RaJi.Cufl.  143. /?.)  quod  terra  i^  tenementa  de 
tenura  de  gavelkind  de  tempore^  t^c.  inter  haredes  mafculos  par~ 
la  cife  of  ga-      iibiliay  ^  partita  fuerunt ;  and  yet,  if  a  man  feifed  o{ gavelkind 

Telicin4  landi, 

if  one  of  the  Tons  die  in  the  life  of  the  father>  leaving  a  datighterj  and  after  the  fatker  die,  tke 

daughter  ihall  hare  her  f ather*s  llure. 

lands. 


Clements 

H/.  SCUDA* 
MOilE. 

All  lands  1r 

the 

were  in  nature 
•f  gavelkind, 
and  defcendible 
to  alt  the  iflue 
equally  ;  and 
when  the  intro- 
duAion  of  te  • 
nures  and 
knights  fenrice 
had  made  feve* 
ral  alterationi, 
yet  the  right  of 
reprefentation 
continued. 
(a)  Vide  Ante 
Blackborough 
varfas  Davis. 

Right  of  repre- 
fentation ob- 
served in  Scrip* 
ture. 

(h)  Hale^i  Ivf. 
tory  of  the  Com- 
mon Law,  p. 
aio. 
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lands  his  iflae  three  fons,  one  of  which  dies  in  the  life  of  his 
fether,  leaTing  iflue  a  daughter,  and  afterwards  the  father  dies, 
there  can  be  no  doubt,  but  that  this  daughter  (hall  inherit  the 
purpartyof  her  fiither,tho'  (he  be  not  within  the  words  of  the 
cuftom,  (fciL)  that  the  lands  are  partible  inter  beradis  mafculoi\ 
but  the  cuftom,  by  conftru6lion,  (hall  extend  to  daughters, 
jur4  refrdfeHiationis.  And  there  is  no  difference  between  the 
cuftom  of  gavelkind  and  this  of  borough^  Englijh^  only  in  refpedl 
of  the  quantity  of  the  land  which  the  heir  takes ;  there  each 
fon  taking  an  equal  part,  but  here  the  youngeft  takes  the 
whole,  which  will  not  vary  the  reafon  in  conftrudion  of  the 
coftom. 

^  The  common  law  takes  notice  of  thefe  cuftoms  oi  gaveU 
kind  and  borough" Englijb :  and  there  is  a  very  remarkable  cafe 
adjudged  in  lord  BridgmofCs  time,  which  is  not  reported  in  any 
printed  book;  it  was  in  the  years  1660,  i66r,  IniraC  :  Hill, 

1655-  H^t*  779.  C  B,  inter  {b)   Hale  and ,    where  the 

cafe  .was,  that  the  copyhold  lands  of  every  tenznt  dying  feifedy 
vrere  by  the  cuftom  of  the  manor  defcendible  to  the  youngeft 
fon^  and  a  furrender  was  made  to  the  ufe  of  B.  and  his  heirs, 
i¥ho  died  before  admittance :  it  was  agreed,  if  B.  had  been  ad- 
mitted, the  youngeft  fon,  after  his  death,  (hould  have  inhe- 
rited ;  but  in  regard  B.  died  before  admittance,  the  queftion 
was  between  the  eldeft  and  youngeft  fon  of  B.  who  (hould 
have  the  land?  and  adjudged,  that  in  this  cafe,  the  eldefi /on 
fliould  have  the  land,  becaufe  of  the Jlraitnc/s  of  the  cuftotfi, 
and  there  never  having  been  any  fcifin  in  the  anceftor ;  but, 
by  1B7  report  it  would  have  been  otherwifej  had  it  been  alledged 
that  the  lands  were  in  the  nature  of  borough^ EngUJhy  which  it 
was  not,  but  only  fet  forth  as  a  particular  cuftom ;  for  the  law 
takes  notice  of  the  cuftom  of  borough'EngliJby  but  not  of  this 
fpecial  cuftom  ;  which  is  likewife  the  reafon,  why  in  pleading 
that  lands  are  of  the  nature  of  borough- Engli/h^  you  need  not 
fet  fordi  the  nature  of  the  cuftom  fpecially. 

This  cafe  feems  at  firft  to  be  againjl  me;  but  the  reafon  of 
the  diftinftion  there  taken  is  on  my  fide  \  in  the  prefent  cafe, 
the  finding  of  the  cuftom  does  not  exclude  the  daughter,  but 
on  the  contrary  exprefly  comprehends  her;  for  it  is  found, 
that  the  lands  are  defcendible  to'jthc  youngeft  fon  and  hit 
Mrs  I   tho'  without   that  cxprefs  Aention  of  his  heirs  the 

£  2  daughter 


Clements 

«f .  SCVDA- 
MORS. 


The  cQftom  Tf| 
that  the  copy- 
hold lands  of 
any  tenant  dy« 
ing  fcifed  fhalt 
defcend  to  hU 
youngeft  fon^ 
and  a  furrender 
ii  made  of  a 
cipyhold  to  the 
ufe  of  y,  S,  and 
his  heirs,  who 
dies  before  ad- 
mictance,  hii 
eldeft  foify  and 
nothisyoangeft, 
(hall  take  thefe 
lands ;  fecus  if 
the  land  had 
been  laid  to 
have  been  of 
the  nature  of 
borough  £ng* 
liHi. 

{0)  This  feems 
to  be  the  fame 
cafe  that  is  cited 
in  2  Keb.  158^ 
159,  under  the 
name  of  Pain 
verfus  Herbert. 
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C^LIMBNTI 

V.  SCUOA- 
MORE. 


One  feifed  of 
borough  Eng- 
lifh  lands  is  af- 
ter^rards  dif- 
fcifcd,  yet  the 
right  to  the 
lands  (hall  de^* 
fcend  to  the 
young  eft  foB* 
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daughter  (hould  have  inherited.  Now  this  cuftom  is  not  to 
be  taken  ftriftly,  and  according  to  the  ♦  letter^  but  (hall  receive 
fuch  conftruAion  as  may  comprehend  neceffary  confequences 
and  incidents  in  courfe  of  defcents;  and  therefore,  tho%  the 
father  be  diffeifed  znA  die,  fo  that  he  is  not  feifed  at  the  time 
of  his  death,  yet  the  right  of  entry  fhall  defcend  to  his  youngcft 
fon  ;  and  tho'  the  fon  die  before  any  entry,  yet  without  doubt, 
the  right  will  go  to  the  daughter,  notwithftanding  the  fon 
could  not  be  faid  to  have  died  feifed^  within  the  words  of  the 
cuftom. 

So  in  this  cafe,  if  a  defcent  be  caft,  the  youngeft  fon  (hall 
have  his  age,  as  rfluch  as  if  he  were  heir  at  common  law,  and 
there  is  no  reafon  why  the  reprefentative  of  the  youngeft  fon, 
(t'/z.)  the  daughter,  (hould  not  be  included  within  the  mean- 
ing of  the  cuftom. 

In  the  cafe  of  Reevt  verfus  Malfter^  i  RoL  Ah,  624.  pL  I. 
I  *Jones  361.  Cro.  Crr,  410.  The  cuftom  of  the  manor  was, 
that  if  any  perfon  died  feifed  in  fee-fimpk  of  lands  within  the 
manor,  the  fame  (hould  defcend  fiio  juniori  hujufmodi  tenentis 
cujiomariifu  obientis  feiftti^  fecundum  naiuram  de  borough- Eng- 
]i(h ;  and  a  tenant  of  the  manor  being  feifed  in  fee,  furren- 
dred  his  lands  to  the  ufe  of  himfelf  and  his  wife,  and  his  heirs  ; 
Afterwards  he  had  iflTue  three  fons,  and  died  fo  feifed  of  the  r/- 
VtrftoHj  and  afterwards  the  youngeft  fon  died  in  the  life-time 
of  the  mother,  without  iffuc,  and  then  the  mother  died  :  upon 
which  the  queftion  being,  whether  the  eldej}  or  middle  fon 
(hould  inherit?  the  judges  were  thereupon  divided.  Barkeiey 
and  Brampflon  held,  that  the  middle  fon  ought  to  have  the  land; 
but  Jones  and  Crook  were  of  opinion  for  the  eUejL 

Now  I  obferve,  that  there  the  cuftom  was  more  fpecial  than 
in  our  cafe,  it  not  being,  that  if  a  man  died  feifed  generally^  the 
lands  (hould  defcend  to  his  youngeft  fon^  but  if  he  died  feife^^f- 
ciaUy^  {fcil')  in  fee-frnple,  Tho'  in  that  cafe  Jones  and  Crook 
declared  it  as  their  opinion,  that  if  the  father  had  been  diflcifed 
and  died,  the  youngeft  fon  (hould  not  have  inherited;  which 
makes  it  feem  lefs  ftrange,  that  they  (hould  exclude  the  middle 
fon  when  the  cuftom  was  fo  fpecial -,  for  the  father  did  not  die 
feifed  of  the  fee-Jimphy  but  of  the  reverfton.  But  let  that  cafe 
remain  undecided,  the  cu(k>m  thero  differs  from  ours. 


It 
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It  w9B:4fbjfi&ei  ky  Mjr;.  fFeldj   (who  argued  on  the  part  of  Clementi 

tike  defendaot^  ihat  whoever  takes  by  defcent  muft  make  him-  a;.  Scvda« 
mf  heir  to  bim  who  was  laft  feifed;  and  the  daughter  cannot         *foai« 
n^e  hcrielf  heir  to  the  grandfather. 

But  in  anfwer  to  that,  it  muft  be  here  intended,  that  flie  ii 
to  makeherfelf  heir  to  him  who  was  laft  feifed  according  to  th$ 
€mfi9m ;  and  if  the  cuftom  extends  to  her,  ihe  is  then  heir  to 
ber  father  or  grandfather  lail  feifed ;  and  as  the  daugnter  of  the 
eldeft:  fon  at  common  law,  jure  reprafintationis^  makes  berfelf 
heii*  to  her  grandfather,  fo  the  daughter  of  the  j'oungefl:  fon 
here  makes  berfelf  heir  to  her  grandfather  by  the  cuftom. 

The  cafe  of  Godfrey  vcrfus  BuUocky  i  Rol,  Abr.  6/3.  pi  3. 
is  a  full  authority  for  me:  there  the  cuftom  was,  that,  if  a 
man  died  without  heir  male,  his  eldeft  daughter  fhould  have 
his  lands;  and  the  tenant  had  no  heir  male,  but  had  i/Tue  feve* 
ral  daughters,  the  eldeft  of  whom  had  ifllie  a  daughter,  and 
died  in  the  life-time  of  her  father  ^  adjudged  this  grandaughter 
was  within  the  cuftom,  and  ft)ould  have  the  lands  by  defcent 
upon  die  death  of  the  grandfather.  Now  by  the  common  law, 
the  eldeft  daughter  has  not  the  preference  before  the  reft,  but 
all  inherit  equally ;  yet  cuftom  may  give  the  inheritance  to  the  [  69  ] 
eldeft  daughter,  and  then  her  ifTue  ftiall  take  it  jure  reprajen^ 
tationis.     This  is  as  ftrong  as  a  defcent  in  borough^ Englijh, 

But  the  cafe  of  Sir  John  Savage^  2  Leon.  109,  208.  is  ob- 
3c£led;  and  there  the  cuftom  was,  that  if  a  man  took  to  wife 
a  cuftomary  tenant  of  the  manor,  and  had  iflue,  and  over- 
lived her,  he  fliould  be  tenant  by  the  curtefy;  and  one  mar- 
ried a  woman  to  whom  a  cuftomary  tenement  did  defcend 
during  the  coverture,  and  had  ifTue,  and  furvived  her ;  yet  it 
was  adjudged,  that  he  fliould  not  be  tenant  by  the  curtefy,  be- 
caufe  the  woman  was  not  a  cuftomary  tenant  at  the  time  of  the 
Tnarriagej  and  fo  not  within  the  cuftom,  which  (fays  the  book) 
was  to  be  tzkcnjfri^fy. 

Now  admitting  that  cafe  to  be  law,  it  doth  not  affeft  ours; 
for  there  is  a  particular  cuftom  giving  the  eftate  to  the  hufi- 
liand,  under  particular  quilifications :  here  the  cuftom  alters  the 
defcent  by  the  common  law  to  the  eldeft  fon,  and  carries  it 
tm  the  youngeft  fon  generally^  and  muft  have  all  the  confe- 

£  3  qucncci 
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Clemints  quences  of  a  defcent ;  only  with  the  difFerence  as  to  the  per* 
V.  ScuDA-  fQj,^  This  cxpofitlon  of  the  cuftom  will  tend  to  quiet  and 
fettle  eftates  and  titles,  by  introducing  the  fame  uniform 
rules  of  defcent  in  all  cafes;  whereas  if  Jones  and  Croke'% 
opinion  were  to  prevail,  it  could  not  but  occafion  uncertain* 
ty  and  confcqucntly  confufion. 

Judgment  for  the  plaintiff  ^^r  tot^  cur*. 

Memorandum:     Upon  the  firft  argument,  both  Hohy  C.  J, 
find  Pow$lly  J.  denied  Sir  John  Sayoge^s  cafe  to  be  law. 


DE 
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Idle  n:er/us  Cook.  Cafe  14. 

IN  ejectment,  on  a  long  fpecial  verdi<a,  the  cafe  was  but  ^^^^\^^. 

this:  Zacbariah  Citff  was  feifed   in  fee  of  the  lands    in  3  DanT.  Abr. 

queftion,  being  copyhold  lands,  and  furrendered  the  fame  ^i  Surrender  of  4 

9pus  C^  ujum  fricdise  Zacharia  for  his  life ;  and  after  his  de-  ^^p^^^^^^iJ^^  ^ 

ceafe,  to  the  ufe  of  Valentine  C/iJf  h\s  eldeft  fon*  and  Alice  his  and  feme  for 

wife,  fro  W  durante  termino  vitarum  fuarum^  W  haredum  W  hrredu'm  & 

affi^natcr^m  pntdi&orum  VaUntini  ^  Alicia^  bf  pro  defeSlu  ta-  aflignatorum  of 

.  ^  ,  ^      r    I         .    L     •     .  r  r»     1       '    ,   r  the  faiJ  baron 

Us  exttusj  to  the  ufe  of  the  right  heirs  of  Zachartab  for  ever.        and  feme,  and 

for  default  of 
focb  iflViCy  to  tbe  right  heirs  of  A.  thii  is  an  eftate  lo  fee,  and  not  an  intail  ia  the  baron  and  feme  i 
oti«exwt(c  had  it  been  the  cafe  of  a  wlU.  (i) 

Not  long  after,  Zacbariah  was  admitted  and  died ;  and  the 
queftion  was,  whether  this  eftate  limited  to  Valentine  and  Alice 
his  wife,  was  an  eftate^tail  only,  or  a  fee-fimple  ?  If  a  fee- 
iimple,  then  judgment  was  to  be  given  for  the  defendant : 
accordingly  judgment  was  given  for  the  defendant  by  three 
judges  againft  Gouldj  J.  the  cafe  having  been  thrice  argued,  and 
the  court  for  fome  time  divided. 

Gould,  J.   I  am  of  opinion,  that  the  eftate  limited  to  Falentitie        [  71  ] 
and  Alice  is  z  fee-tail. 

The  refolution  in  the  cafe  of  Abraham  {a^  vtx{\i%  Trigg,  (^)Moor424, 
cited  in  fi^r^i/iri's  cafe,  7  Co.  41.  b,  which  feemed  at  firft  Cro.  Eli*.  47!, 
to  be  againft  me,  was  the  only  matter  that  ftuck  with  me  ; 
but  I  (hall  (hew  wherein  that  differs  from  the  prcfcnt  cafe ;  I 
am  fiire  I  have  the  intention  of  the  furrendcror  on  my  fide. 
It  muft  be  agreed,  that  the  words  [de  corpore]  are  not  pre- 
cifely  neceffary  to  the  creation  of  an  eftate-tail ;  it  is  fuffici- 
cnt  that  there  are  other  words  tantamount ;  and  I  agree,  that 
there  is  no  difference,  in  point  of  c<^ftru£lion,  between  li« 


(l)  Vide  Morganjf.  Griffith,  Co^p.  234.     Denn  v.  Sbenton,  Cowf.  410. 

£  4  mitacions 
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Idle  a;.  mitations  of  eftates  out  of  freehold  and  copyhold  lands,  lit 
Cook.  ^his  limitation  here  is  the  word  [heir?]  and  it  is  further  ex- 
plained what  heirs  are  meant  (fciL)  of  FaUntint  and  Jllice ;  and 
though  the  words  be  in  i\ic  gcnitivg  cafe  (jciL)  haredum  pra- 
di^orum  FaUntlni  cf  Jiiciiz\  yet  they  import  the  fame  as  if 
they  had  been  limited  in  the  allatlve  cafe,  with  the  prcpofitioa 
iey  {vi%,)  haredum  de  pradi6f  f^aUntino  ^  Mcia i 'znA  riicn 
the  laft  words  afccrtain  what  heirs,  (fciL)  fuch  iffue  of  FaJintin^ 
and  jfiiccn 

The  rcfolution  of  Peresford^s  cafe  is  very  ftrong  for  me ;  and 
that  limitation,  upon  coipparifon,  has  no  more  words  in  it 
than  are  in  our  cafe ;  the  words  [fuch  iffue]  reftrain  it  to  the 
heirs  of  their  two  bodies  and  do  not  extend  to  the  heirs  of  the 
furvivor.  Bee^s  cafe  in  Littleton's  Reports  159,  253,  285, 
315.  and  alfo  reported  in  Cro.  Car,  363,  364.  by  the  name 
of  Boreton  verfus  Nichols  csf  afy  is  an  authority  in  point  for 
me ;  for  the  queftion  there  was,  whether  the  limitation  wis 
an  cftate-tail,  or  a  contingent  fee-fimple?'  And  it  was  held 
an  cftate-tail ;  for  if  it  had  been  a  contingent  fee,  the  re- 
mainder over  had  been  void. 

^72  ]  As  to  the  cafe  of  Abraham  verfus  Irigg^  the  limitation  there 

IS  not  like  ours;  becaufc  there  it  is  to  the  ufe  of  Gabriel  Dorn 
mer  and  his  heirs  males ;  not  to  the  ufe  Gabriel  Dormer  and 
the  heirs  males  of  Gabriel  Dormer  aforefaid,  as  it  is  in  our 
cafe  (fciL)  and  of  the  he;rs  and  affigns  of  the  aforefaid  f^'clen-. 
tine  and  Alices  as  the  difference  is  agreed  in  Littleton's  Reports 
347.  It  is  held  in  Plowd,  541.  tf.  if  a  man  make  a  feoffment 
to  another,  to  have  and  to  hold  to  him  and  his  heirs,  fif  Ji 
(ontingat  that  the  feoffee  die  without  heirs  of  his  body^  that  then 
the  lands  fhall  revert,  the  feoffee  takes  only  an  cftate-tail, 
the  generality  of  the  gift  being  corredied  by  the  fubfequent 
daufe;  fo  is  the  ig  //.  6.  74. 

It  is  objc(Sed,  that  the  word  [affigns]  imports  a  fee-fimplcj^ 
becaufe  an  eftate-tail  is  not  aJpgnabU ;  and  the  fubfequent  words 
(hall  not  control  the  exprefs  limitation. 

Refp.     The  expreffion  of  [affigns]  does    not  anfwer  the 
fenfe  of  the  limitation;  for  a  man's  affigns  are  included  ia. 
bimfelf,  and  implied  in  the  limitation  to  the  furrenderees  be- 
fore ^  alfo  the. fame  word  [affigns]  is  to  be  found  in  Canon* s 

cafe. 
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tefcy  3  tern.  5.  and  yet  that  was  adjudged  but  an  eftate«       ^^^^  ^^ 
tail.  ^^*- 

Powts^  J.     I  am  of  opinion,  that  the  eftate  it  a  fee-JimpU  in 
Valentine  and  Alice. 

It  is  a  condant  rule,  that  in  everjr  creation  of  an  eftatc-tail, 
it  muft  appear  of  what  body  the  perfons  who  are  to  inherit, 
muft  iffue.  Thi5  is  of  the  cffence  of  the  eftate,  i  Inft.  27* 
atnd  therefore  if  a  man  give  lands  to  another,  to  hold  to  him 
and  his  heirs  male^  the  donee  takes  a  fee-fimple^  becaufe  it  is 
not  limited  by  the  gift,  of  what  body  the  iffuc  male  muft  be;  [  /3  3 
Tv-hereas  thoTe  words  in  a  devife  carry  an  eftate-tail,  becaufe 
«jf  the  intent ;  but  in  a  conveyance  at  common  Jaw,  as  this 
is,  the  donor  muft  by  exprefs  words,  give  dircftion  from  whofe 
body  the  heirs  inheritable  are  to  ifiiie.  Lttt.  feel.  31.  i  Infl^ 
ay,  a8.  ay  H.  8.  27.  Hob.  32.  9  H.  6.  35.  A  gift  to 
a  man  &r  hareiibus  de  came  fuoj  is  an  eftate-tail,  33  Ajjize^ 
pL  15.  for  the  words  [^de corpore^  ^ltq  not  fo  ftritSlly  required, 
but  that  they  may  be  expreft  by  words  tantamount :  and  the 
example  which  the  ftatute  of  JVeJlminJler  puts  hath  not  thefc 
words  \di  corpore  fuo^']  llnjl,  20.  b.  but  the  words  [^t]  or 
\^ex\  are  abfolutely  ncceflary  to  make  an  eftate-tail.  5  //.  5, 
6-     3  Ed.  3.  743. 

The  refolution  in  Beresford^s  cafe,  turned  upon  the  word 
\(di.^  In  our  cafe,  the  limitation  appears  at  iirft  in  Latin 
ready  to  our  hands  in  the  genitive  cafe ;  but  in  Abraham  and 
Trigg^s  cafe,  it  was  in  Englijhj  and  afterwards  turned  into 
Latin  \  and  that  cafe  was  adjudged  upon  great  deliberation; 
yet  ours  is  much  ftronger  to  pafs  a  fee-fimplc. 

But  it  is  objeded,  that  the  words  f  fuch  iflue]  in  the  fubfe« 
quent  claufe  import  ijfue  ^both  Valentine  and  Alice. 

Re/p.  Suppofe  that  to  be  fo,  it  ftill  omits  of  what  body  that 
iffue  is  to  come,  which  is  the  principal  thing ;  for  upon  the 
firft  claufe,  the  heirs  of  the  furvivor  take  the  whole  ;  and  thiy 
are  fuch  iffue,  and  fo  it  remains  uncertain  of  whofe  body  the 
iffue  inheritable  is  to  come.  It  would  have  been  otherwife  if 
the  words  had  been  [and  for  want  of  iffue  of  the  furvivor,  istc] 
But  here  the  words  are  as  general  as  can  be;  it  was,  indeed^ 
|h^  intent  of  the  furrenderor  in  this  cafe  to  give  Vakntim  and       [  74  ] 


Idle  v. 
Cook. 

(m)  Sec  tnte 
Fi(her  verfit 
W5«.  I*. 


(A)  For  which 
Tcafon  no  rc- 
mainJer  could 
have  been  li- 
mited upon  it. 
Sec  port.  Hayter 
▼eifus  Rod.  p. 
366. 
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Jlici  only  an  eftate-tail,  but  then  he  ought  to  batre  made  aie 
of  proper  words  5  and  there  is  no  difference  in  conftrudioa 
between  copyhold  (a)  and  freehold  lands,  as  is  agreed  in  die 
cafe  of  Seagood  verfus  Hone^  Cro.  Car.  367, 

But  it  is  objeded,  that  voluntas  donatoris  ought  to  be  ob- 
ferved  ^  and  here  is  a  remainder  limited  over. 

As  to  that,  the  will  of  the  donor  to  be  obferved^  ought  tm 
be  in  cbartafua  manifejii  exprtjfa^  which  is  not  fo  here :  but 
this  point  has  been  already  determined  in  the  cafe  of  Harring^ 
ton  verfus  Smithy  2  Si  J.  41,  73,  74.  which  is  our  cafe  in  Ter-^ 
minis  J  znd  upon  a  furrender  too;  and  although  it  be  not  men- 
tioned in  the  book  whether  any  opinion  was  given,  yet  by  the 
note  which  1  have  of  that  cafe,  it  was  then  held  to  be  a  fee- 
fimple.  It  will  be  of  dangerous  confequence  to  allow  a  great- 
er latitude  in  limiutions  of  eftates-tail  than  has  heretofore 
been  done. 

Poxve%  J.  I  am  of  opinion  that  the  eftate  limited  to  f^- 
Untine  and  Alice  is  a  fee-fimple. 

The  objeSion  is,  that  it  appears  to  have  been  the  furrender- 
or*s  intent  to  pafs  only  an  eftate-tail.  But  upon  great  confi- 
deration,  I  cannot  perfuade  myfclf  to  comply  with  that  intent, 
without  doing  a  greater  injury,  by  confounding  the  nature  of 
eflates,  and  fetting  no  bounds  to  limitations  ;  fo  that  it  will 
never  be  known  what  is  an  eftate-tail,  and  what  afee-fimple. 

A  fee-tail  was  a  fee-fimple  {b)  at  common  law ;  for  there 
were  three  forts  of  fec-fimples,  abfolutc,  qualified,  (which 
was  as  to  time  only,  fciL  as  long  *  as  fuch  a  tree  flood,  or  as 
J.  S.  had  heirs  of  his  body  5)  and  alfo  fee-fimple  conditional, 
which  was  limited  as  to  the  heirs  inheritable  \  for  it  was  not 
a  fee  accruing  upon  performance  of  a  condition,  (the  donee 
having  an  immediate  inheritance,  though  it  is  true  he  had  a 
greater  power  over  the  eftate  upon  the  condition  performed,) 
but  upon  fuch  performance  of  the  condition,  he  had  not  aa 
eftate  defcendible  in  any  other  manner  than  before  ;  no  body 
could  inherit,  but  fuch  heir  as  was  within  the  limitation ; 
but  in  regard  fome  were  ef  opinion,  that  at  common  law,  the 
fecond  hufband  fhould  be  tenant  by  the  curtefy,  and  the  iflue 
by  him  inheritable,  when  the  eftate  was  originally  limiu^d 
•nly  to  the  firft  hufband  and  wife  and  the  ifTue  between  them  i 

therefore 
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theiefere  to  damn  this  opinion  was  the  ftatute  de  dmis  made ;       Idle  9« 
upon  which  ftatute  the  judges,  by  conftrudion,  have  made        Cook. 
two  eftates  oat  of  the  fee-flmple  conditional  at  common  law. 

The  conftru£tion  of  limitations  muft  be  the  fame  upon 
furrenders  as  upon  deeds ;  and  though  it  be  otherwife  in  wills, 
yet  even  in  thefe,  notwithftanding  the  words  [heirs  of  hit 
body]  were  not  necefiary  at  common  law;  there  always 
ought,  however,  to  be  fome  reftraint  of  the  general  word 
fhcirs]  to  make  an  eftate-teil,  as  appears  in  the  cafe  of  {a)  NottbgSm 
Heme  vcrfus  AUen^  Cro.  Car.  57.  for  there  the  limitation  over  verfm  jcjiniin% 
could  not  poffibly  take  efFe£t,  if  the  devife  were  not  meant  of 
heirs  fpecial. 

Now  are  here  any  words  of  reftri£lion  to  an  heir  fpecial  ? 
N^one,  that  are  (b  reftri£live  as  to  (hew  an  apparent  intent  in 
the  furrenderor,  that  only  the  ifliie  between  Falentine  and 
jfUce  (hould  inherit,  any  more  than  there  were  in  Abraham 
and  Trie's  cafe,  which  in  my  apprehenfion  does  not  difier 
from  this. 

I  do  not  underftand  my  brother  Gould's  dlverfity ;  I  think  r  76  1 
tbi  heirs  of  them  and  their  heirs  are  the  fame,  and  the  words 
[Jucb  ijfue']  are  of  no  fcrvice ;  for  they  are  uncertain,  and  do 
not  determine  of  whofe  body;  and  the  heirs  general,  in  the 
firft  part  of  the  limitation,  are  fuch  ifTue,  but  if  the  words  had 
been  [for  want  ofiffue  ofthem^  it  might  have  been  an  eftatc- 
tail,  but  all  heirs  are  iiTue  of  fome  body. 

We  have  gone  too  far  already,  in  helping  the  intention  of 
the  parties  in  conftru£tion  of  limitations;  and  have  made 
eftates  fo  uncertain,  that  lawyers  do  not  know  how  to  advife 
purchafers ;  I  cannot  confent  to  carry  it  any  further  j  BecVs 
cafe  differs  from  this,  and  it  was  not  necefTary,  or  material, 
in  that  cafe  to  determine,  whether  the  eftate  limited  were  a 
fee-fimple  or  a  fee-tail ;  for  if  the  remainder  was  contingent, 
that  was  fufficient,  and  in  the  mean  time,  the  remainder  in 
iffe  was  executed,  and  the  contingent  remainder  never  hap. 
pened;  but  there  were  more  fpecial  words  in  that  cafe,  fcil. 
[heirs  male  of  his  body,]  and  although  the  limitation  to  the 
£rft  fon  of  James  Beck  which  fhould  have  heirs  males,  i^c.  was 
only  a  defcription  of  the  perfon,  yet  the  words  [fuch  iffuel^ 
ipight  likewife  well  enough  refer  to  the  words  [heirs  maUs\ 

which 
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lott  v«       Vfhlth  may  help  the  refolution ;    but  here  are  ooly  general 
Cooi.        word^,  and  nothing  fpecial  to  refer  fuch  iflue  unto.     The  cafe 
of  HarringUn  and  Smith  cited  by,  my  brother  Powis  is  the  c^fe 
in  point. 

Holiy  C.  J.  I  am  of  opinion,  that  as  the  words  of  this  limi- 
tation are,  the  eftate  limited  to  Fa'entim  and  Mciis  afee.-{in%« 
pte ;  and  that  as  they  ftand  originally  upon  the  furrender  in 
Latin^  they  cannot  be  conftrued  to  make  an  eftate-talL 

£  77  J  I  am  fatisfied,  that  it  was  the  furrenderor's  intent  to  give 

Valentine  and  Jlice  only  an  eftate-tail ;  for  which  reafon,  I 
would  willingly  have  conftrued  it  fo ;  but  could  not  make  fuch 
a  conftrudlion  confiftently  with  reafon,  or  any  rules  of  law. 
The  conftru6iion  of  this  furrender  muft  be  the  fame,  as  if  the 
eftate  had  been  limited  by  feoiFment,  or  any  other  deed,  aod 
muft  be  a-like  governed  by  the  fame  rules  of  the  common  law* 

It  is  nece/Tary,  upon  the  creation  of  every  eftate-tail,  that 
it  be  exprefled  in  certain  of  what  body  the  heirs  inheritable 
Ihould  iflue.  Lit.feSf.  31.  i  Injl.  27.  In  a  gift  of  lands  to 
another  to  hold  to  him  and  to  his  heirs  male,  the  word  [male^ 
was  rejected,  and  the  word  \^heirs^  ftood  in  the  limitation  to 
make  a  fee  fimple ;  for  that  it  could  not  be  an  intail,  there 
being  no  limitation  by  the  gift,  of  what  body  fuch  iflue  fhould 
be ;  and  yet  in  that  cafe  it  was  impoflible  to  doubt,  but  that 
the  intention  of  the  donor  was  to  make  an  eftate-tail ;  not- 
withftanding  which  it  was  held  to  be  a  fee-fimple,  and  lord 
Coki  ytvy  pofitive  in  his  opinion. 

Inthcprefent  cafe,  here  is  no  certainty  of  whofe  body  the 
heir  fliall  be  ;  and  the  words  are  fuflicient  to  carry  a  fee-fim- 
ple ;  indeed  in  a  will  fuch  words  would  make  an  eftate-tail ; 
purely  upon  the  intent  of  the  devifor ;  but  there  is  a  great 
difference  betwixt  a  will,  and  a  conveyance  at  common  law, 
as  this  is;  for  the  law  has  appointed  proper  words  to  be  made 
life  of  in  limitations  of  cftatcs  mdeeds^  as  the  word  [heir'\  to 
carry  a  fce-fimple,  and  no  other  word  tantamount  or  equiva« 
lent  will  be  admitted  ;  whereas  in  a  will  it  is  otherwife;  for 
f  y8  ]  that  is  a  new  conveyance  by  force  of  the  ftatute  of  32  H.  8. 
which  fays,  it  fliall  be  lawful  for  a  man  to  difpofe  of  his  lan^s 
bjwill^  at  his  will  andfUafurei  and  this  is  the  reafon^  why  a 

device 


De  Term.  Pafcb*,  i/ojf. 

'dnrife  to  a  man  in  ferpetuum  paffcs  a  fee-fimpte)  at  the  fiime      ^^^^  ^ 
time  diat  ibefe  words  in  a  deed  give  only  an  eftate  for  life.  -Cook* 

In  this  limitation,  we  have  no  reftridive  words  to  turn  the 
eftate,  that  by  force  of  the  firft  words  is  a  fee-Ample,  into  an 
eftate  tail;  indeed,  if  it  had  been  faid,  if  Valentine  and  Alice 
di€  without  iffuidf  thiir  bodies^  that,  being  exprefsand  particu- 
lar, wQuld  have  made  it  an  eftate-tail ;  but  as  it  now  ftands^ 
the  firft  words  carry  a  fec-fimplc,  and  the  latter,  being  confift- 
ent  with  them,  make  no  alteration  in  the  eflate.  In  the  cafe 
of  5  H.  5.6.  and  H.  6.  the  limitations  are  certain  and  ca- 
pre($  of  whofe  body. 

But  it  is  objeded,  that  an  cflate-tail  may  arife  by  implicati* 
as  in  Pirk.JiSl.  173. 

I  agree  that  cafe  to  be  law,  for  the  words  are  exprefs,  but 
they  are  not  fo  here ;  for  in  our  cafe  the  words  \_fuch  iffue]  im- 
port heirs  general,  for  there  is  no  heir  but  is  the  iiTue  of  fome 
body;  fo  that  is  only  a  limitation  of  one  fec-fimple  upon  ano- 
ther. If  lands  are  given  to  a  baflard  and  his  heirs,  he  takes  if  ],„(!•  ar« 
a  fee-fimple  ;  and  a  limitation  of  a  remainder  over  upon  fuch   ?'^f"  }'^  *. .. 

*  ^       •  *  baliard,  and  hit 

gift  would  be  void ;   and  yet  the  lands  cannot  defccnd  upon    heirs,  though 
any  other  but  his  [a)   ifTuc.     But  no  llmitatioij  of  an  eftate    l^l'^t  nfoYhcr*" 
by  (^)  implication  (hall  control  a  precedent   limitation  that   heir  but  fuch « 

-/-  .»  «.f  /-ro  ,  TT  ishisiirucj    yet 

IS  cxprefs;  as  is  agreed  m  the  cafe  of  Seagood  verfus  Hone^  itisafccfimpic 

Cro.Car.Tfi^.     i  Jones  342.     And  here   the  eftate   in  fee-  (;')»*"^-3- 

fimple  is  an  exprefs  eftate  ;    whereas  *  the  eftate:  tall  which  it  (^)  AntcB^m- 

is  infilled  fliould  control  it,  arifes  but  by  implication.  ham,  56.  *pof^. 

HumbcriloQ 
verfus  llumbcrfton,  333,  &  Tomlinfon  verfus  Pighton,   154- 

The  cafe  of  AbrahamznA  Trigg  is  fo  ftrong  as  not  to  be  an-  [  *79  3 
fwered,  and  does  not  in  the  Icaft  differ  from  the  prefrnt  cafe  ; 
for  that  was  adjudged  a  fee-limpic,  for  want  of  proper  words 
to  defcribe  of  what  body  the  iffue  fbould  be.  There  is  a  dif- 
ference betwixt  a  limitation  in  the  genitive  and  one  in  the 
ablative  cafe,  as  is  held  in  Biresford*%  cafe ;  for  the  word  \de\ 
is  made  ufe  of  in  the  ftatute  of  JVcJlm.  2.  And  if  an  eftate 
be  limited  to  a  man  and  the  heirs  male  of  his  body,  it  muft  be 
trainil^itcd  d€  ccrpon^  f/^o',  fo  if  it  be  faid  of  any  one,  he  was 
botn  of  fuch  a  fathci,  that,  in  Latin^  would  h^  genitus  dd  tali 
faire.  I  IrjL  20.  b.  In  Abrahtim  and  T/irfs  cafe  the  limita-. 
lion  was  in  the  genitive  cafe,  {jl:il. )  and  of  hi*  hgin  male. 

As 
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Idle  v,  ^^  ^°  *^^  ^*^^  ^^  Boreton  verf.  NicboUs^  Cro.  Car.  363-  re- 

Cook.  ported  alfo  in  Littleton  159.  the  words  [fucb  ijfue\  rouft  there 
be  taken  to  be  ifiue  male  of  the  body  of  James  mentioned 
before,  and  the  refolution  of  that  cafe  doth  not  afFe£t  ours; 
there  I  admit  it  is  a  contingent  eftate,  but  yet  it  might  be  a 
contingent  eflate-tail.  If  we  (hould  make  this  an  eftate-tail, 
it  would  be  repugnant  to  the  words  in  the  firfl:  part  of  the 
limitation,  which  being  to  Valentine  and  Alice  their  heirs  and 
aJjSgns,  (hews  the  intention  of  the  furrenderor  to  have  been, 
that  they  (hould  have  an  aifignable  eftate ;  and  then  for  us, 
by  conftru£lion,  to  make  this  an  eftate-tail,  which  is  unaffign- 
«ble,  would  be  contrary  to  the  inftitution  of  the  ftatute  de 
ionis.     But  it  Is 

Obje£)|!d,  in  anfwer  to  this,  that  the  word  [aJJ^ns']  is  void, 
they  being  implied,  and  included  in  the  donee  bimfelf,  and 
exprejjio  eorum  qua^  Wf . 

C  80  ]  Refp.  That  rule  muft  be  intended,  where  the  fentence  is 

one  intire  fentence ;  but  ftill  thofe  words,  which,  as  to  that 
fentence,  are  furplufage  and  void,  may  notwithftanding  influ- 
ence a  fubfequent  fentence  j  as  in  Hob.  170.  Dyer  264.  b.  if 
I  grant  my  houfe  and  my  (hop,  the  word  [Jbop']  is  void,  be- 
caufe  it  pafles  as  part  of  my  houfe ;  but  yet,  in  refpe£l  of  fub- 
fequent words,  it  may  have  a  fignification  :  as  if  I  grant  my 
houfe  and  (hop,  excepting  my  (hop,  here  the  exprefs  grant 
of  my  (hop,  has  fuch  a  (ignification,  and  is  of  fuch  eiFed, 
as  to  make  the  exception  of  the  (hop  void,  it  being  before 
exprefly  granted. 
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Fellows  verfus  Mitchell  tf^^'Owcn.  Cafe  15, 

Lord  Kii« 

TWO  truftees  In  a  mortgage  for  2000  /.  join  in  an  affign-         per 
mcnt  of  the  term,  and  in  an  acquittance  for  the  money,     Cowpia. 
and  each  receives  a  moiety ;   after  which  one  proves  infol-   *^^'  5®** 
▼ent ;  the  queftion  was,  whether  the  other  truftee  fhould  be   Two  truiiets  la 
chargeable  with  the  whole  ?  •m'^"5ffiSii-*** 

ment  of  the 
term,   and  in  a  receipt  for  the  whole,  each  receiving  a  moiety  only  of  the  mortgage-money  3  to  be 
aafwierablc  only  for  what  they  reipedively  receive.  (1) 

To  prove  that  each  truftee  (hould  anfwer  for  no  more  money 
than  be  bad  himfelf  received,  were  cited  Cyq.  Car.  312.  Ftfter 
vcrfus  Tmml€yy  and  Bridgman  35.  the  fame  cafe  \  alfo  Heat  on 
vcrius  Aiarrht  in  Canc\  on  exceptions,  31  Oif.  13  IVilL  3.  re- 
heard Jan.  27.  I  Anna  Reg* ;  and  lately  in  chancery  the  cafe 
of  Woodcock  and  ff^tddall^  who  were  truftees  by  Mr.  Lyfier\ 
will,  where  Widdall  received  all ;  and  tho'  Woodcock  joined  in 
the  fale  to  the  purcbafor,  yet  he  was  not  charged. 

Vernon  conf:  each  truftee  fliall  be  liable  for  the  whole.  The 
cafe  of  Fojier  vcrfus  Townley  was  only,  that  one  truftee  (hould  [  82  ] 
not  be  charged  where  he  had  not  joined  in  receipts  with  the 
other.  In  Woodcock*^  cafe,  the  tfuftee,  whom  the  party 
would  have  charged,  joined  in  the  conveyance,  but  not  in  the 
receipt  of  the  confideration-money  indorfed.  In  Men  and 
Wilkins\  cafe,  laft  Lent  vacation,  both  truftees  were  charged 
with  each  other's  receipts. 

Freeman^  on  the  fame  fide,  cited  the  cafe  of  Murrell  verftts 
Titty  (2)  at  the  rolls  laft  Hillary  term,  where  two  executors 


(i)  So  Attorney  General  v.  Randall,  21  Vin.  Abr.  534,  pi.  9. 
(2)  2  Vfrn.  570, 


truftees 
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FiLttQws^.   tniftees  joined  in  a  transfer  oF  EaJ^hJia  ttock.  and  rcccircd 
Mitchell     •      _  -  ^-  j  ,  .       .   -, 

«WOw£N.  nio»cties;  and  on  one  s  proving  infolvent,  the  other  w»« 

charged  with  the  whole. 

Alfo  the  cafe  of  ff^idmon  vcrfus  Bondy  twice  heard  befortf 
lord  Somers'y  two  executors  died  leaving  each  an  executory 
decreed,  at  firft,  that  they  ffiould  be  anfwerable  only  refpec- 
tively  for  the  receipts  of  their  feveral  teftators ;  but  upon  a  re* 
hearing,  the  court  charged  each  with  the  whole. 

Cur\'  this  is  a  cafe  of  difficulty  >  the  laft  lord  keeper  took 
time  about  it» 

It  is  attended  with  circumftances  fomewbat  tincommoni 
for  the  cejluique  truft  has  admitted,  that  he  was  prefent  and 
confenting  to  the  payment  of  the  money  in  moieties,  and  that 
at  his  importunity  the  truftees  joined  in  an  acquittance  iot 
the  whole. 

The  cafe  of  Heaton  verfus  Marriot  is  an  exprefs  authority 
for  the  truftec,  that  he  fhall  be  only  chargeable  for  his  own 
receipts. 

It  may  be  reafonablc,  where  upon  the  proof  It  cannot  b« 
diftinguiflied,  how  much  was  received  by  the  one  truftee,  and 
how  much  by  the  other,  to  charge  each  with  the  whole.  For 
in  fuch  cafe  the  truftees  are  to  blame  for  not  keeping  diftinA 
accounts.  It  is  like  one's  throwing  corn  or  money  into 
another's  heap,  where  there  is  no  reafon  that  he  who  made 
this  difficulty  fhould  have  the  whole  :  on  the  contrary,  bc- 
caufe  it  cannot  be  diftinguifhed,  he  fhall  have  no  part* 

In  Murrell  and  Pitt\  cafe  it  was  a  voluntary  aft  in  them« 
being  f  executors,  to  fell  the  Eaft- India  Aock-y  but  here,  what 
the  truftees  did,  was  neceifary  for  the  fatisfadtioa  of  the! 
mortgagee. 

It  feems  to  ht  fuljlantial  injuftice,  to  decree  a  man  to  an->r 
fwer  for  money  which  he  did  not  receive,   at  the  fame  time 

that 


f  83] 


Sae  Preced.  ia 

Chine.  87; 


Othemift 
where  executor! 
join  in  faies, 
there  being  no 
iieceffity  for 
their  fo  doing. 


■f  See  the  fame  diftindion  taken  in  the  cafe  of  Aflyn  vcrfus  Brewer 9  Preced.  in 
Chan.  173.  (i) 


(i)  Fide  alfo  Leigh  v.  Barry ^  3  Atk. 
584.    But  in  the  cafe  of  IFeftliy  r. 


Clarke,  which  came  before  lord  Nortb-^ 
im^ion  on  the  25th  of  June,  1759-  His 

lordfiup 


De  Tera.  S.  Michaelis^  ^Y^S^ 


that  the  charge  upon  him  by  his  joining  rn  the  receipts,  is  but   Fellows  v. 
ntti^nal.     Wherefore  let  [a)  each  truftce  be  difcbargcd  of  M>tchill, 
the  truft,  by  anfwering  for  fo  much  only  as  he  has  a6hially    ^      ^ 
received.  •  ,he  caic  of 

,      ^  ^    ,  Churchill  Teifat 

HopIWi,  9t  X  Saliu  JlS*  wiKre  tbt  like  opinion  it  delivered  bj  lord  Htrcourt. 

Elliot 


lonUhip  expreffed  his  difapprobation  of 
this  diftindton  between  executors  and 
tniflees.  The  cafe  was  this:  M. 
Smtb  by  his  will,  gave  the  two  plain- 
tiffs  legacies  of  300/.  and  loo/.  and 
the  refidoe  of  his  perfonal  efUte  to  his 
widow,  and  appointed  C^Urke^  Betis,  and 
n9mf/9m,  his  executors,  with  a  daufe 
that  one  of  his  executors  ihould  not  be 
aufweraUe  for  the  afts  of  the  others. 
The  tefiator  died  on  aid  Jane,  1755. 
Part  of  his  eftate,  to  the  amount  of  6oo/. 
was,  at  the  time  of  his  death,  out  on 
mortgage.  TAomf/on,  (who  was  an 
attorney,)  after  the  tcftator*s  death, 
called  in  the  mortgage  and  received  the 
money,  and  he  fent  his  clerk  with  the 
aiUgnmcnt  of  the  mortgage  to  his  two  co- 
executors,  who  executed  the  fame,  and 
£gncd  the  receipt  indorfed  thereon. 
Ttcmpfom  became  a  bankrupt  on  the  27  th 
July,  1756,  without  having  accounted 
for  tiiis  money,  and  the  plaintiffs,  the 
legatees  filed  this  bill  to  charge  Qmrke 
and  Bitts  with  this  money  received  by 
Thcmf/§n.  It  was  in  proof  in  the  caufe 
that  Tbcmffon  was  much  in  the  confi- 
dence of  the  tefiator  in  his  life-time, 
and  a^ed  as  his  attorney ;  that  Thomp^ 
/m  continued  in  good  credit  until  about 
five  weeks  before  his  bankruptc)',  and 
that  the  6oo/.  were  paid  to  him  long  be- 
fore that  lime.  On  the  hearing  of  the 
caufe  the  feveral  cafes  above-mentioned 
were  cited.  Lord  Nortbingtony  **  This 
*'  claim  is  founded  on  the  notion  of  a 
«•  general  rule  having  been  ellablifticd 
**  m  this  court,  that  where  executors 
«'  join  in  a  receipt,  they  themfelves  are 
•*  all  liable  in/olido,  bccau fe  their  join- 
«'  iag  is  unnecefTary,  and  that  a  different 
**  rale  has  been  eflablifhed  with  rci'pedt 
•*  to  truftees  who  join  in  receipts,  name- 
"  ly,  that  they  are  not  anfwerable  in 
**  J'oiUo,  but  in  proportion  iwily  to 
V«,L.  L  F 


•'  what  they  receive.  But  in  my  opi- 
**  nion  this  diflindion  does  not  feem  to 
"  have  been  Uken  with  that  preciiion 
''  which  is  necefTary  to  form  or  eftabliih 
•'  a  general  rule ;  for  where  traftees 
"  join  in  a  receipt,  that  may  of  itfelf 
''  be  fuch  an  evidence  of  payment  of 
«'  money  to  them  jointly,  ai  will  be 
••  fttfiicient  to  charge  each  in  filidn^ 
'*  until  other  evidence  appear  to  the 
*^  contrary,  as  on  the  other  hand  the 
"  general  receipt  of  executors  may  be 
«'  <b  far  rebutted  by  other  circumftancet 
•'  (as  in  Chmrchill  v.  Hop/on;^  as  to 
"  make  him  only,  who  adually  rcceiv- 
"ed,  liable.  The  cafe  of  C^^Arrr^/// v. 
**  Hop/om,  being  a  particular  cafe 
*'  grounded  on  circamflances,  does  not 
"  furnilh  any  general  rule.  A  joint 
"  receipt  given  by  executors  is  only  a 
'«  Wronger  proof  of  their  having  all  re- 
**  ceived  the  monty  than  that  of  a  joint 
*'  receipt  given  by  truftees,  becaufe  it 
"  is  not  necelTary  for  conformity  that 
'*  all  the  executors  fhould  join  in  giv- 
**  ing  a  receipt,  whereas  it  is  othcrwife 
**  with  truftees.  But  I  do  not  fee  any 
"  ground  for  a  court  of  confcience  to 
*'  fay,  '  I  will  make  you  liable  for  the 
'  whole  money  although  you  never  re- 
'  ceived  a  farthing  of  it,  merely  becaufe 
'  you  have  joined  in  a  formal  receipt.' 
*'  The  receiving  the  money  and  the 
"  figning  the  receipt  arc  feparate  and 
*'  dillind  afts,  the  latter  being  only  (as 
'•  far  as  it  goes)  evidence  of  the  for- 
**  mer.  The  equity  in  this  cafe  is  fo 
**  obvious  that  it  will  weigh  with  me, 
*'  (if  there  are  no  direft  precedents  to 
"  the  contrary,)  againft  any  arbitrary 
"  rule  laid  down  in  any  age.  This 
*'  cafe  is  ftrcngthened  by  the  provifoin 
"  the  will,  that  one  executor  (hall  net 
"  be  anfwerLble  for  the  a  As  of  the 
**  other,  which,  although  ufual  in  fe^- 
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Cafe  16. 

Lord  Kce- 
Piik. 

%  Vcm.  521. 

1  Eq.  Ca.  Abr. 
1196.   pi    !• 

2  Lq*  Ca^  Abr. 
540,  pi.  4- 

ji,  devifes  to 
B,  4cxj  1.  which 
he  owed  him, 
provId<'d    he 
ihouid  there- 
out pay  feveral 
films  to  bis 
chilJrea  ;  the 
reft  he  freely 
gives  him,   and 
djrefts  his  exe- 
cutors to  deli- 
ver up  the  feca- 
rity,  and  nut  to 
cl.iim  any  part 
o;  the  debts,  but 
to  g*"ve  fnch  re 
hafc  as  £.  his 
executors,  kc, 
ihouid    rc'^uire  } 
S..  dies   in   tiie 
life  ofyi.  decreed 

[  *84  ] 


Elliot  verfus   Davenport. 

SIR  lyilliam  Elliot  was  indebted  unto  Anm  Davenport  \n 
400  /.  by  recognizance,  and  afterwards  Anne  Davenport^ 
by  her  will,  gave  and  bequeathed  unto  Sir  JVilllam  Elliot  his 
executors  adminiftrators  and  afligns  the  fum  of  400/.  which 
he  owed  her,  together  with  all  intereft  due  for  the  fame,  pro* 
vided  that  he  the  faid  Sir  IVll/iam  Elliot  fhould  pay,  out  of  the 
faid  400/.  the  feveral  legacies  therein  after  mentioned,  to  his 
children,  ♦  (amounting  to  about  150  /.)  and  the  refidue  of  the 
faid  400/.  flie  gave  to  the  faid  Sir  IViUiam  Elliotyhis  executors; 
adminiftr'ators  and  afligns ;  and  by  her  faid  will  defired  and  ap- 
pointed her  executors  not,  by  any  means,  to  claim  or  meddle 
with  the  faid  400/.  but  that  they  (hould  freely  deliver  up  the 
fecurify  for  the  fame,  into  the  hands  of  the  faid  Sir  IVilliam 
Elliot  J  his  executors,  adminiftrators  and  afligns,  and  feal  and 
execute  unto  the  faid  Sir  lyUliam  ElHoty  &c.  all  fuch  reafon- 
able  releafes  and  difcharges,  and  acknowledge  fatisfacSion  for 
the  faid  400/.  for  the  fafety  of  Sir  U^iHiam  Elliot^  i^c.  as  the 
faid  Sir  iniliam  Elliot^  ijfc.  fhould  think  fit. 

th:»  was  a  lapfcd  legacy. 

Sir  IFilliam  Elliot  died  in  the  life-time  of  theteftatrix; 
after  which,  the  teftatrix  died,  and  JPlUiam  Elliot  the  heir  of 
Sir  IFilliam  brought  tV.is  bill  againtt  the  executor  of  Mrs. 
Davenport^  in  order  to.be  difcharged  of  this  recognizance. 

Upon  which  the  queftion  was,  concerning  fo  much  of  the 
400/.  as  was  to  remain  to  Sir  IPlllinmy  after  payment  of  the 
legacies  to  his  children,  whether  that  was  not  a  lapfed  le- 
gacy, by  rcafon  of  the  death  ot  Sir  IP'iiliajn  before  the  tefta- 
trix ? 

ly?,  it  was  agreed  by  the  court,  and  lilcewife  by  the  counfel 
on  both"  fides,  -  that  where  one  gives  aiegacy  to  a  man,  his 


'  tlements,  is  not  fo  frequent  in  wills> 
•  but  is  a  good  provifo.  between  cxc^ 
'  outers  and  Icgi^tjes  who  take  under 
'  the  fame  will.  The  mate/ial  part  cf 
f  this  traufadion  is  the  receiving  the 
'  money,  which  was  by  Thomp/sn  only, 
'  the  other,  (i^^^ning  the  receipt,  is  only 
'  ihe-fcin\.  1  am  therefore  of  opinion 
aiid    declare,    that   the   dcfenJantt 


**  Clarke  and  Betis,  nrc  not  liable  to 
"  m:.!cc  good  the  fum  of  6co  /.  (no  part 
**  (  f  which  c.inic  to  their  hnndb)  the 
"  f.imc  iiaving  been  received  by  J  C, 
'«  Tho?njjLfi,    die  bankrupt." 

K.  B.  The  above  iu  from  a  copy  of 

the  niinutcti  ukcn  by  the  regiHer,  b'^it 

the  decree  not  having  been  drawn  up, 

doc?  n«t  ippeur  in  the  regillerls  book. 

executors. 
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•xecutorSy  adminiftrators  and  affigns,  if  in  fuch  cafe,  the  Elliot  v. 
legatee  dies  in  the  life  of  the  teftator,  tho'  the  executors  are       a^avkn- 

.  PORT* 

named,  yet  the  legacy  is  loft ;  for  the  words  [executors,  ad- 

miniftrators  and  affigns,]  are  void,  being  but  furplufage,  i^ 

fxprtffu  eorum^  l^c.  and  they  are  by  fuppofition  of  law  named 

only  to  take  in  fucceffion,  and  by  way  of  reprefentation  as  an 

heir   reprefents  the'anceftor,  in  cafe  of  an  inheritance;  and 

to  diispurpofe  Brett  and  Rigdin*s  cafe  was  cited,  Plowd.  340.    ,    [  85  ] 

Where  lands  being  devifed  to  a  man  a;id  his  heirs,  and  the 

devifee  dying  in  the  life  of  the  teftator,   it  was  held,   that  the  ; 

derifc  was  void,  and  the   {a)  heir  could  not  take ;   confe-   ^e'^fte  mo« 

quently  if  tbe  queftion  here  had  depended  upon  this  claufc    p'^icuUriy  rh« 

1         u     .  !_    J  t.  1    ii  cafeofGood. 

only,  the  legacy  had  been  loir.  ^  rigiit  vcrfut 

•  "  -^  Wright  poft. 

zalfyy  It  was  held,  that  ii  will  might  be  fo  penned,  as  that,  397- (0 
tho'  the  legatee  died  in  «.he  life  of  the  teftator,  yet  his  execu- 
tors fhould  have  the  legacy ;  but  then  it  ought  to  appear  in 
the  will  plainly,  and  by  dire<3  words,  that  this  was  the  tefta- 
tor*s  intention ;  and-  the'  a  will  could  not  (as  was  allowed) 
enure  as  a  (5)  releafe,'  even  fuppofing  it  to  be  fealcd  and  de-  /^^  ,  Vent.  90. 
livcrcd,   for  want   of  its  taking  effeift  in  the  teftator's  life-    &po!»-SirBain- 

.  ,     ,     .  ^    ,  J         ,       .  .  ^    ^*>^   Rider  vcr- 

time,  yet,  provided  it  were  expreired  to  be  th«r  intention  of  fus  sir  Cha  ic« 
the  party,  that  this  debt  fhould  be  difcharged,  the  will  would  ^'^'^^'''»  ''^^-  *» 
operate  accordingly. 

And' therefore  Icrd  'Keeper  faid,  that  if  this  queftion  had 
depended  only  upon, the  latter  claufc;,  {viz.)  that  this  fee urity 
fliould  be  delivered  up  to  Sir  IVUiiam  Elliot^  his  executors, 
adminiftrators  or  afTigns,  in  fuch  cafe,  it  would  be  plainly 
an  abfolute  difcharge  of  the  debt,  tho'  the  tcftatrix  had  fur- 
vived  the  legatee* 

So  that  the  queftion  was  reduced  to  this :  Whether  the 
latter  claufe  was  to  be  taken  as  diftindt  from,  or  independent 
of  the  former  claufe,  in  which  cafe  the  legacy  would  fubfift  ; 
or  whether  it  ought  to  be  looked  upon  as  ancillary  to,  and  de- 
pendent upon  it,  (fell.)  if  the  legacy  took  eficcl,  then  and 
then  only  the  executor,  in  confequence  of  it,   was  ro  releafe. 


(l)   Vide  alfo  fluilon  v.  Slmpfon,   2       ^zt^.     irarner   v.    If'hitg,    Dcug.    330. 
Fer9m.j2Z>     Hodifon  v,  Amhroje,  Doug..      note  4, 

f  2  And 
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Blliot  if.         And  his  lofdfhip  decreed,  (i)  that  this  latter  claufr  wai 

Daven-       dependent  upon  the  former,  and  therefore,  that  •the  legacy 

being  a  lapfed  legacy,  upon  the  former  claufe,  the  latter  did 

t  *86  J     not  prevent  it.    That  what  made  fuch  conftru£lion  appear 

the  more  reafonable  jnras,  that  the  like  claufo,  in  much  the 

fame  wonU»  was  added  to  the  other  legacies  given  by  the  fame 

wiU>  which  could  not  oper^t^  by  w^y  of  releafe  or  extin* 

guiihment;  and  tho*  it  might  be  the  intent  of  the  teftatrix, 

that  the  executors  of  the  legatee  ib^uld  hnvc  the  benefit  of 

the  legacy,  (as  probably  this  is  always  the  intent  where  a 

legacy  is  given  to  a  man,  his  executors,  &f.)  yet  the  law 

jSwliithatde.    being  otherwife,  fuch  intent  muft  not  prevail:  for  which 

thViz^B^TfV  r«*<*^"»  awillthatdefignsto  prevent  the  lapfmg  of  a  legacy, 

legacy,  by  the     bv  the  death  of  the  legatee  in  the  life  of  the  teftator,  ought  to 

death  of  the  <e-     J  -       .  ,,  ,      -  * 

gatee  in  the  life    be  fpecially  pcnncd, 

of  the  teftator, 

ought  to  be  fpecially  penned. 

Nate  I  The  mafter  of  the  rolls,  who  heard  this  caufe  the 
day  before,  but  adjourned  it  over  for  the  lord  keeper's  deter* 
mination,  (before  whom  it  had  been  in  pau  iirft  heard,) 
was  of  another  opinion.  Lord  keeper  alio  (aid  it  was  a 
doutful  cafe  f  • 


(2)  Reg.  Lib.   A.   1705,  fo.   5ZI.  *'  afligns,  and  that  no  ufe  flioold  be 

••  His  lordfhip  declared  that  the  laft  *•  made  thereof)  wasonlvin  aid  of  the 

••claufe  in  the  will  (whereby  it  wai  •*  Jirft  claufe  in  the  will,  by  which  alone 

••  dircded  that  the  fecurity  fhould  be  «•  the  fum  is  to  be  taken  as  a  lapfed  le* 

*•  delivered  up  to  the  faid  If'iiliam  Eliiot,  •«  gacy." 
'*  his     executors,     admiuiArators    or 

t  An  Appeal  was  brought  from  this  decree  to  the  houfc  of  lords,  but  before 
Jiearing  the  parties  agreed* 


DK 
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Legate  ver/us  SewelL 

Cufir  I7« 

THI S  caft  was  by  die  Lord  Keeper  fent  to  the  judges  of  «  Vera,  s^u 
a  M.  w  their  opmiont  and  was  as  follows :    ( i^  a^g. 

lEq.  Ca.  Abr. 
394.  pi.  7*    Devilk  to  A.  for  life,  and  after  hit  deeeafe  to  the  heirs  male  of  the  body  of  A.  and  the 
hdn  oakof  the  body  of  every  fuch  heir  male,  fevertUy  aad  fucceffively,  at  they  ihall  be  in  priority 
of  blrthy  Ac.  remaioder  over  ;  whether  this  be  a  tenancy  in  tail,  or  for  life  only  f  . 

Gi9rgi  Legate^  feifed  of  lands  in  fee,  had  a  wife  named 
E£xaifth  I  he  had  no  iflue  of  his  body,  but  had  a  nephew 
named  JVUUam  Legate^  being  his  deceafed  elder  brother's  fon  | 
he  bad  likewife  a  brother  named  Henry* 

la  SipUmbif  1685,  ^'^  George  Legate  by  his  will,  after  many 
legacies  therein  given,  devifed  his  lands,  in  default  of  iflue  of 
bis  own  body,  unto  his  faid  nephew  JVilliam  Legate^  for  and 
during  the  term  of  his  life,  and  after  his  deeeafe  to  the  heirs 
male  of  the  body  of  bis  fold  nephew  lawfully  to  be  begotten, 
and  the  heirs  males  of  the  body  of  every  fuch  heir  male  feve* 
rally  and  fucceffively  as  they  (hould  be  in  priority  of  birth,  Is'c.  [  88  ] 
and  for  want  of  fuch  iflue,  to  his  brother  Henry  Lsgate  for  his 
life;  and  after  his  deeeafe,  to  the  heirs  male  of  the  body  of 
his  brother  Henry  lawfully  begotten,  C^r. 


(i)Rcg.  Lib.  B.  i705.fol.  296.  The  were    fully   confidered.        As  to    the 

principal  cafes  in  which  there  have  been  general  quedion  in  what  cafes  the  rule 

fecond  words  of  limitation  fuperadded  in  SbeUey^h  cafe  is  applicable,  vide  Bah 

upon  the  firft,  are  Archtr^s  cafe   1  Rep.  v.  Coleman,  poft.  142.   Attorney  General 

66.      Baekboufe   V.    WelU,    I  Eq.    Ca.  v.  Sutton,  poll.  766.    Papillon  v.  P'oi.e, 

Abr.   184.     La*w  v.    Davis,    2    lx)rd  2  vol.  47 J.     Coul/on  v.  Couljcn,  2  Atk. 

Ray,  i^bl.  Goedright  y.  Pul/yn,  2  Lord  246,247.    250.    Bagjhaw  v.    Spencer, 

Raj.    1437.    ^^^  2   ^^^^    7^9*   ^*    ^'  *  ^^^'  H^-     Garth,  v  Bald-winy  2  Fez. 

Minfifullv,  Minfiull,  I  Ax]l,   411.    Roe  646.    Hod^/cnw  Amhmfe,   Doug,    323. 

▼.  Grew,   2  Wil/on,.  322.     and    Doe  v.  Jones  v.   Morgan*   hronvn*s  Cta,  Rep. 

Lamina,  2  Burr,    1  ipo,   in  which   lad  206. 
cafe  all   the   former  nvith  many  others 

Vol.  L  F  3                                          i>u. 
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Legate  t*         ^'  Whether  JVilliam  L§gaU  the  nephew  had  an  eftate* 
Sewell.       tail  vefted  in  him,  or  an  eftate  for  life  only  in  the  lands  to  him 

devifed  f 

mOiam  Pare  mttiams  pn  J^n/r*. 
frilliam  MibMb  fr^  Dif.  SiWiU  »  Ux\ 

May  it  pkafi  your  Lordjbip^ 
The  certificate         In  purfuance  of  your  Lordfliip's  order,  the  parties  concerned 
/odge**ofC.  B.     have  attended  us  with  their  counfel;  and  after  hearing  what 
to  the  tord         ^^^  alledged  by  the  counfel  on  both  fides,  and  on  confidera- 

Keeper  00  this  ^  t 

point.  tion  of  the  will  of  George  Legate^  we  are  humbly  of  opinion, 

that  lyiUiam  Legate  the  nephew,  by  virtue  of  the  Cud  will  of 
his  uncle,  had  an  eftate  tail  vefted  in  him.  This  is  fubmitted 
to  your  Lordftiip's  great  wifdom. 

T.  Trevor^ 

fo»  Blencow^ 
\.ob,  Dernut. 

The  certificate         I  ^m  humbly  of  Opinion,  that  lyUUam  Legate  had  only  an 
or  Mr.  juiiice    eftate  for  lifc  by  this  devife;  and  that  the  words  [heirs  male 
of  his  body]  as  this  cafe  is,  are  words  of  purchafe ;  for  fo  the 
intent  of  th^  devifor  feems  apparently  to  be,  by  limiting  the 
eftate  exprefily  to  IViUiam  Legate  for  bis  life,  and  by  the  limita- 
tion over  to  the  heirs  male  of  the  body  of  every  fuch  heir  male 
feverally  and  fucceffively,  faV.   which   words  muft  be  wholly 
rejected  as  idle  and  void,  if  we  make  the  former  words  [heirs 
[  89  ]       male  of  the  body  of  thefaid  William  Legate]  to  be  words  of 
limiution.     And  this  conftrudion  is  (Ithink)  warranted  hy 
[a)  Sec  this  cafe    thc  cafc  of  (fl)  CUrt  vcrfuf  Dayj  Cro.  Eli%.  31 3.  and  by  Archer^s 

^Z^T  ^^''^  ^*f«  '"  ^  ^'*-  ^^-  *•  *^  ^^  ^^^""^  ^  Archer's  cafe  was,  not 
A^^^i\"  5:«  that  the  devife  was  to  the  heir  male  of  the  tenant  for  life,  in 
the  fingular  number,  (for  if  it  had  gone  no  farther,  it  had 
been  an  eftate  tail  executed,  the  word  [heirj  being  nojnen  eel- 
leSiivtmi  and  the  fame  with  the  word  [heirs,]  and  fo  it  was 
refolved  in  the  czCc  of  Paiufey  verfus  Lowdall^  i  RolL  Ahr,  626. 
and  in  the  cafe  of  Clark  verfus  Day^  cited  before  5)  ( i )  but  the 
reafon  why  the  heir  male  there  took  by  purchafe  was,  becaufe 


(1)  Ec  vide  Miller  v.    Seagra've  and     kind,  96.     Doe  v.    Laminy^    2    Burr^ 
7rolK^  V.  Trollop.     Rthiufcn  on  GaVcU     mo,  and  F earners  Cont.  Rem,  rjo. 

the 
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(ke  eftatc  was  limited  over  to  the  heirs  male  of  the  body  of     Legate  v. 

fuch  heir  male  j  and  fo  is  the  opinion  of  the  court  in  the  caf«       ^^will. 
ofPaw/iy  vcrfus  Lowdall^  and  of  the  lord  C.  J.  HaUy  in  the 
C2[c  of  King  Ycrfus  Me/lin^^  i  Fent.  232. 

And  if  that  be  all  the  reafon  of  jtrcher^s  cafe,  (and  thofc 
are  great  opinion^  I  have  cited  for  it)  then  there  is  a  direct 
authority  for  me  in  this  cafe. 

In  the  cafe  of  Lijk  verfus  Gray^  2  yones  1 14.  2  Lev.  223. 
Where  the  limitations  were  to  the  fame  efFeA  as  here,  it  was  . 
bdd  not  to  be  an  eftate-tail  executed  in  the  father,  who  had 
an  eftate  for  life  limited  to  him  ;  and  the  court  went  upon 
the  fame  reafons  (among  others)  which  I  have  relied  upon  in 
this  cafe;  and  yet  that  was  upon  the  conftrudtion  of  a  convey- 
anciy  where  (generally)  the  words  (hall  be  taken  according  to 
the  legal  fenfe,  and  their  operation  in  law  (hall  control  the 
intent  and  meaning  of  the  party :  but  we  are  in  the  cafe  of  a 
will,  where  the  intent  of  the  party  fhall  control  the  legal  fcnfe 
and  meaning  of  the  words. 

And  it  appears  by  the  record  of  that  cafe  of  Lrjle  and  Gr/y,        T  9^  ] 
that  the  judgment  of  the  court  of  B.  R.  was  a  ffirmcd  in  the  ex- 
chequer-chamber, though   the  reports  of   the  cafe   differ  in 
that  matter. 

Rob,  Tracey. 

Memorandum,  In  this  cafe  the  will  of  George  Legate  was  of 
money  dire£led  thereby  to  be  laid  out  by  his  executor  in  a 
purchafe  of  lands,  to  be  fettled  in  manner  and  according  to 
the  limitations  fpecified  in  the  cafe  above  referred  to  the 
judges  ;  and  therefore  the  lord  keeper  directed  the  cafe  to  be 
made  and  laid  before  the  judges,  fuppofing  it  to  be  land  ;  for 
that  money  ordered  to  be  laid  out  in  the  purchafe  of  land,  fliould 
be  as  land  in  equity* 

And  it  was  infifted  upon  by  Mr.  Vernon^  that  where  money 
is  ordered  by  a  will  to  be  laid  out  in  land,  and  to  be  fettled 
on  A.  in  tail,  remainder  over  to  S.  there  the  court  has  de- 
creed the  money  to  be  paid  to  A,  becaufe  it  would  be  in  vain 
to  decree  an  eftatc-tail  in  the  land,  which  he  might  cut  off 
by  a  common  recovery.'  Indeed,  if  A,  were  an  infant,  the 
jCQurt  probably  would  not  decree  [a)  the  money  to  be  paid  to  {a)  Poft.47i, 
himj  becaufe  during  his  infancy  no  recovery  could  be  fuf-    '^'^jj^  " 

F  4  fcrcd, 


[91    J 
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Lie  ATS  V.    fcrcd,  and  J.  noight  die  before  he  came  of  age.     And  to  this 
EWELL.       purpofe  was  cited  the  cafe  of  Sir  Hottrt  Carr^  decreed  by  lord 
Jeffreys. 

Sir  Thomas  P$wis  cont* :  why  (hould  not  the  remainder-man 
have  the  benefit  of  the  chance  of  the  tenant  in  tail's  dying 
before  a  common  recovery  fufFercd?  And  for  what  purpofe 
are  recoveries  kept  up,  but  as  fo  many  nudiums  betwixt  a  rafh 
and  a  deliberate  a&  ?  BeCdes,  the  tenant  in  tail,  though  of 
age,  may  yet  die  in  a  vacation  before  a  xenn^  and  fo  not  have 
it  in  his  power  to  fuiFer  a  recovery. 

Lord  Keeper.  If  this  were  res  Integra^  where  a  purchafe  is 
dire&ed  to  be  made,  and  the  land  to  be  (ettled  on^.  in  tail^ 
&V.  it  would  be  moft  reafonable  for  equity  to  decree  the  tnift 
to  be  executed,  and  the  cftate-tail  to  be  fettled,  with  the  re« 
n\ainder  over ;  that  fo  fuch  remainder-maa  might  have  the 
benefit  of  the  chance  of  tenant  in  tail's  dying  before  his  hav- 
ing fuflFered  a  common  recovery* 

The  leaft  right,  and  though  of  the  leaft  value,  yet  if  it  be 
a  right,  ought  not  to  be  taken  from  any  man ;  but  this  matter 
feems  not  now  open ;  and  I  would  not  break  in  upon  former 
(j)  But  the        {o)  refolutions. 

practice  fecms 

to    have    beta  fioce  othfuwife.  (t)« 

Ih)  a  chtnc.  \  agrccj  the  cafe  of  {h)  Champemowne  vcrfus  Nmh^  viz. 

1  VeJn.  II,  ^^^  *  common  recovery  by  cejluy  que  trvjl  in  tail  ihall  bar  the 

44^*  remainder  as  much  as  a  recovery  by  tenant  in  tail  of  a  legal 

•  deed  only  cxt-  cftate ;  but  whether  only  a  deed  executed  by  cejiuy  qtu  iruft  \xi 

''^^^\T^^\  ^^'  ^^'^  '^^^  *®  remainder-man,  or  even  the  iffue,  that  is 

ty,  fecm  lufdly  with  me  a  doubt ;  in  regard  a  deed  may  be  made  at  a  tavern, 

t)ic^^U  or  by  furprize;  but  a  recovery  is  a  folemnand  a  deliberate 

aa. 

It  feems,  in  this  cafe  there  bad  been  a  decree  long  fincc 
obuined  by  IVHHam  Legate  the  firft  devifee,  againft  the  exe- 
cutor of  the  teftator,  by  which  it  was  dy-efbd^  that  the  exe- 
cutor, inftead  of  laying  out  the  money  in  a  purchafe,  fhould 
pay  it  to  JViUUm  Legate^  the  firft  devifee.     But  Henry  Legate^ 


(i)ViditShortv.fFood,poR.^jo.  E^      »73.     Cmmmrngkam  v.  M^,    i  f'V», 
nji;ariii  v.  Counteis  of  fFarwick^  z  vol*      176. .  7rafirdy»  Suhm^  i>JiJk»  447« 

the 
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die  devifee  in  remsunder,  not  being  ))arty  to  Ais  decree,  it    Lbcatbv. 
was  held  to  be  void  as  to  him,  and  in  no  fort  binding.  Siwbli,, 

The  court  appearing  afterwards  not  to  be  fatisiied  with  the      [  92  J 
certificate  of  the  three  judges,  direded  that  an  ge£tment  ibould 
be  brought  in  B.  R.  in  order  to  have  the  matter  fettled :   But 
It  is  fiud  the  parties  agreed,  and  fo  the  queflion  was  not  de- 
termined (i). 

(1)  Yet  in  a  Fiz.  657.  lord  «wi-     fer  held  himfclf  bound  to  agree  witH 
vieit  iays«  that  ia  this  cafe  lord  C«av-      the  three  judges  and  fo  decreed. 


Sir  George  Newland  and  Beckley,  Executors  of 

Watts  ver/us .  ^^  *'• 

ONE  feifed  of  lands  in  fee  owes  a  debt  by  ftatute,  and  *]5*' ?*;/^* 

afterwards  becomes  a  bankrupt,  and  the  creditor  by  See  the  cafe  of 

ftatute  extends  the  lands,  then  a  commiffion  of  bankruptcy  is  Fieccher^nd^ 

fued  out :  and  whether  the  lands  (hould  be  liable  to  the  ftatute-  ^^  ^^^  ^'« 

J-        I  -.u  /!•  Kentpoft.73S. 

creditor  r  was  the  queftion. 

A  creditor  hj 
ftatute  of  J.  S.  if  J.  S.  bscome  bankrupt,  and  the  ftatute  not  fued  and  executed  before  the  baiik« 
raptcy^  iball  come  \n  only  fr§  rata,  though  there  were  lands  in  fee  bound  by  the  ftatate. 

Upon  importunity  of  counfel,  lord  chancellor  referred  this 
to  the  judges  of  C.  B.  before  whom  it  was  iniifted  by  ferjeant 
Pratt  and  myfelf,  that  the  lands  were  a£lually  bound  by  the 
ftatute ;  and  the  creditor  relying  on  this  fecurity,  it  would  be 
hard  that  the  doubtful  words  of  the  ftat.  21  Jac.  i.  cap.  19. 
Jiff.  9.  fliould  difcharge  it.  And  with  regard  to  that  claufe 
of  the  ack  which  fays,  *'  that  creditors  by  judgment,  ftatute, 
•*  (^c.  whereof  no  execution  or  extent  is  fcrved  or  executed 
*^  on  the  lands  or  goods  of  the  bankrupt  before  his  becoming 
**  bankrupt,  ftiall  not  be  relieved  for  more  than  a  ratable  part 
**  of  their  juft  debt,  without  refpcdl  had  to  the  penalty  of  the 
«*  ftatute  or  judgment/'  We  urged,  this  extended  only  to 
relieve  againft  the  penalty ;  and  the  words,  [creditors  fceking 
relief  (hall  not  be  relieved,]  fcfr.  muft  be  intended  to  mean, 
[fliould  not  be  relieved  upon  the  commiffion  of  bankruptcy  in  To?] 
a  court  of  equity]  but  if  at  law  they  could  prevail,  (as  here 
by  an  extent  upon  the  land)  the  ftatute  did  not  tundei  them. 

Bui 
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KiwLAKD         But  all  the  judges  of  C.  B.  contra ;.  who  held,  that  the  claufe 
and  ^f  ^j^^  ftatute  was  full  and  plain^  that  all  the  creditors  of  the 

bankrupt,  unieis  where  there  was  a  mortgage,    ihould   be 
equally  paid.     And, 

Tnvor,  C.  J.  faid,  A  judgment  or  recognizance  did  no  more 
bind  the  lands,  than  the  t£^e  of  a  f.  fa.  bound  the  goods  at 
the  time  of  the  making  of  this  ftatute ;  and  it  was  plain,  if 
the  Ji.  fa.  was  not  ferved  and  executed,  fuch  creditor,  not- 
withftanding  his  fuing  out  his  f.  fa.  fhoufd  come  in  only  ia 
proportion  with  the  creditors  even  by  fimple  contract. 


D  E 


DE  twJ 
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Beck  verfui  Rcbow,  ^^f^  ,^^ 

THE  plaintiff  Beck  married  the  daughter  of  alderman  Htnglngi, 

Chamberlaiftj  and  in  confideration  of  this  marriage,  and  fei,  or  pier-' 

•f  2  fcttlcment  made  by  the  plaintiff  Beck  on  his  wife,  and  fjjfof omtSeot 

the  iflixc  of  the  marriage,  alderman  Chamberlain  covenants  to  •«**  furaiturc, 

fettle  his  boufe  in  LeadenhaU-Jlreet  on  the  plaintiff  Beck  and  widi  the  iioMfef 
bis  wife,  and  the  iffue  of  the  marriage ;  and  likewife  coven^ 
auits  to  grant  to  the  plaintiff  all  the  pidures  upon  the  ftair- 
ca/c,  over  the  doors  and  chimney-pieces,  and  all  things  fixed  U 
the  freehold  of  the  meffuage. 

Alderman  Chamberlain  died,  having  made  the  defendant  his 
executor,  to  whom  he  devifed  this  houfe  in  truft,  to  fettle  it 
according  to  the  marriage  articles ;  but  the  defendant  the 
devifee  in  truft  of  the  houfe,  had,  after  the  death  of  the  tefta- 
tor,  taken  away  the  pictures  upon  the  ftair-cafe,  and  over  the 
doors  and  chimneys,  and  likewife  the  pier-glafles,  hangings, 
and  chimney-glaffes,  which  the  plaintiff  alledged  were  as 
wainfcot,  and  fixed  to  the  freehold  of  the  houfe ;  and  the  bill 
{inter  al')  was,  that  the  defendant  (hould  make  a  fpecifick  [  Q5  J 
performance  of  the  articles,  and  account  for  the  value  of  the 
pier-glaffes,  pictures,  chimney-glaffes,  and  hangings,  which 
the  defendant  had  taken  away. 

^  It  was  urged  for  the  plaintiff,  that  thefe  hangings,  pier* 
{laffes,  chimney-glaffes  and  piftures  were  as  wainfcot,  being 
fixed  with  nails  and, fcrews  to  the  freehold;  and  that  there 
was  no  wainfcot  under  them  ;  and  as  they  would  have  gone  to 
the  heir,  and  not  to  the  executor : 

So 
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Beck  if*         So  i  fortiori^  would  they  in  this  cafe  go  to  the  plaintlfll^ 

RsBOW*       ^\^Q  ^as  as  a  purcbafer  of  the  boufe  in  confideration  of  mar* 

riagei  and  a  fettlement  \  and  efpecially,  the  covenant  being 

to  grant  to  the  plaintiff  all  things  fixed  to  the  freehold:  and 

the  ca&  of  Cevt  vtrfiis  Caoi  {a)  was  cited  as  in  point. 

But  lord  keepeff  as  to  all  but  the  pi^res  over  the  doort^ 
chimney-pieces,  and  on  the  ftair-cafe,  was  of  a  different 
opinion ;  faying,  that  hangings  and  looking-glafles  were  onlj 
ma.tter  of  ornament  and  furniture,  and  not  to  be  taken  as  part 
of  the  hou(e  or  freehold,  but  remorJiUe  ^by  the  leflec  of  tb^ 
boufe. 


f#)»Tsni.5ot. 


DB^ 


Term.  S.  Trinitatis,  ijoj. 


Lord  Bindon  virfiu  Earl  of  Suffolk.  ( i )        Qtkto. 

THE  Imte  etrl  S^ffM  dM  bj  hit  will  give  and  bequeath       cbllou  " 
the  liiin  of  aOiOOO  L  (due  to  him  from  the  crown)  to     Cowpjsr. 
his  five  grandchildren^  fhare  and  fliare  alike,  equally  to  be  »  Cf .  Ou  Afcs» 
divided  between  them,  mid  if  any  of  them  died,  then  bis  Ihare  ^^,^y 
ft>  go  to  the  furvivoia  and  furvivor  of  them. 


I>cviieof  aMt 

t»  uroy  ihare 
and  ibare  alike*' 

•|orilyttW4iflMtetwBeacbett»aftaif«iyortke»dii^  thfmltl^lbnrivQri  the^areteaaouia 

won,  tad  not  joiAtttiaiitf*    i^«  (a] 


Upon  tbia  Af  only  quaftion  wat ,  whether  the  five  grand- 
children were  tenants  in  common,  or  Jointtnantt  ? 

And  on  debate,  lord  dancdUor  hM  and  decreed,  tfiat  the 
grandchiUrea  were  tenants  in  common,  and  not  jointenants ; 
fothatilF  one  died,  his  fliare  fliouM  go  to  bis  executors,  and 
not  to  the  furvivors.  The  reafons  on  which  he  grounded  his 
•pinion  were,  that  by  the  firft  words  [fliare  and  fliare  alilce] 
it  was  very  plain  the  legatees  were  tenants  in  common ;  and 
by  die  fubfequent  words  [that  if  any  of  them  died,  his  fliare 
(hall  go  to  the  furvivor]  it  muft  be  intended,  if  any  of  them  £  97  ] 
fliooM  die  in  thi  Kfi-tinu  of  the  teftator\  for  by  that  conftruc* 
tioo,  every  word  of  die  will  would  have  its  effe£l  and  operas 


(fl)   The  bequeft  upon  which   this  <'  to  be  dirided  between  them,  (hare. 

queftion   arofe    was  in  the  fbllowbg;  '' and  fhare  alike;  and  if  either  of  theixv 

words,  •'  I  do  hereby  give  and  devifc  *'  die,  to  the  furvivors  or  furvivor  of 

••  the  (aid  20,000/.  unto  my  brothers  **  them,"  George  Howard  furvivcd  the. 

•*  George  Howard  and  Henry  Honumrd,  teftator,  but  died  before  any  part  of  the 

**  and  unto    Hertry   Howard ^   Ednuard  money  was  paid,  and  upon  his  (hare 

*'  Howard,  Charles  Howard ,  ^nd  Dia/ia  the  queftion  was  made»     i  Bro.  ParL 

**  Howard,  fons  and  daughter  of  my  Ca,  189. 
**  (aid  brother  Henry  Howard,  equally 

(2)  Vide  Barkery.  Giles,  2  vol,  280.  14.  S.  C.  Stones v,  Heuriley,  1  Vex,  165, 

Haws  v.  Haws,  3  Atk.  524,  aad  i  Fez.  Ro/e  v.  Hill^  3  Burr.  i8di. 

tioa: 


Dc  Term.  S.  Trin.  i/o/. 


Ld.  BlKDOlf 

V.  Earl  or 
Suffolk* 

(a)  See  poft* 

700* 

Bt^weil  V.  Dry. 


(4)  Silk.  137. 
et  Foft.«Core' 
▼erfurGote. 
s  vol.  »8. 
WhMl  ▼.  Al- 
«,  poft.  575. 


(e)  Abr.  of 
Cafes  in  Equity 


tion :  for  were  it  not  for  this  claufe,  if  any  of  the  grandchiU 
drcn  had  died  in  the  life  of  the  teftator,  that  grandchild's 
fifth  part  would  have  been  a  {a)  lapfcd  legacy,  and  have  gone 
to  the  executor,  as  undifpofed  of  by  the  will  -,  but  by  ttfts  dc* 
vife  orer,  if  it  (hould  fo  happen  that  an)r  of  the  grandchildren 
(hould  die  in  the  life-time  of  the  teftator,  fuch  ihare  would  go 
to  the  furvivors. 

And  though  It  was  objecSled,  that  the  will  of  the  teftator 
could  not  (peak,  nor  take  my  efFe6l,  until  the  teftator  was 
dead;  yet. the  lord  chancellor  obfervcd,  that  th^  will  was 
inchaatey  though  not  confummate^  from  the  execution  of  it ;  and 
that  to  many  purpofes  in  law,  it  did  relate  to  the  [b)  time  of 
.  the  making  ;  and  the  words  [if  any  of  my  grandchildren  die] 
muft  not  be  taken  indefinitely,  for  it  is  moft  certain  that  they 
and  all  others  muft  die :  and  to  underftand  it  in  the  fenfe  that 
had  been  contended  for  byibme,  {vi%.)  If  any  of  my  grand- 
children fliould  die  before  the  receipt  of  the  money,  thit  wJis' 
intirely  dehors j  there  being  nothing  in  the  will  teiiding  to  jufti*. 
fy  fuch conftru6iion.  ..-,.. 

So  that  it  muft  be  uniJerftood,  if  any'of  the  grandchildren 
(hould  die  iii  tha  life  of  the  faid  teftator,  from  which  conftruc-* 
tion  €vtTy  word  of  the  will  would  take  efliiJ* 

This  decree  was  reverfed  on  appeal  to  the  lords.  Though 
ftuerej  whether  in  the  cafe  of  Stringer  and  Philips,  which  was 
(r)  decreed  at  the  Rolls  in  AdscL  1730,  lord  Cowper*%  opinion, 
be  not  adhered  to  ? 


( I )  The  words  of  the  decree  in  Striu^ 
ler  V.  Philips y  arc  thcfc  «'  His  honour 
*'  declared  that  the  devifc  of  the  faid 
•'  10c/,  after  the  death  of  the  faid  tef- 
'*  tator's*  filler^  Lucy  and  Kathcrine, 
**  unto  the  faid  Margaret  Wifiey^  Mary 
•'  Harris^  Elizabeth  Tucker^  Mary  Par- 
"  kir»  and  Alia  Stringer,  to  be  equally 


**  divided  between  them  and  the  fund* 
*'  vors  and  furvivor  of  them  is  a  ten- 
*•  ancy  in  common  and  not  a  joint  tcn- 
*'  ancy,  and  that  the  words  /urvi^'ors 
**  and  furvi'vor  cf  them,  are  to  be  un- 
**  derftood  of  fuch  of  them  as  Ihall  be' 
"  living  at  the  tcftator's  death."  R^J 
Lib.  B*  1730.  fol.  177. 


DC 
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C98] 


Higgins  virfus  Powler,  on  Demurrer,  Cafe  21. 


ALICE  Higgins  dcmifed  the  prcmiflcs  (being  a  term  foe 
999  y^^rs)  to  truftees,  in  truft  for  her  felf  during  her 
•wn  life,  and  after  her  death,  for  Henry  Higgins  her  fon, 
after  his  death,  for  Mary  Dowler  his  intended  wife,  aind  after 
dicir  feveral  deceafes,  for  the  eldeft  fon  of  the  faid  Henry  Jiig- 
gins  begotten  on  the  body  of  the  faid  Mary  Dowler^  in  tail ; 
ami  lor  default  of  ifTue  of  fuch  iirft  begotten  fon,  for  all  and 
every  the  other  fon  and  fons  of  the  faid  Henry  Higgins^  be- 
gotten on  the  body  of  the  faid  Mary  DowUr;  and  for  default 
of  ifliie  male  of  the  faid  Henry  Higgins  begotten  on  the  body 
of  the  faid  Mary  Dowler^  then  in  truft  for  all  and  every  the 
daughters. 

There  never  was  a  fon  of  the  faid  marriage,  but  there  was 
a  daughter ;  and  the  hufband  and  wife  being  both  dead,  it 
was  objcfted  by  Sir  Thomas  Powisj  that  the  limitation  of  the 
truft  to  the  daughter  was  void,  it  being  after  limitations  in 


Salk.  156. 
2  Vcrn.  6oo* 

Limitation  of  ■ 
truft  of  a  teri9 
to  a  man  for 
life,    remainder 
to  hit  firft^  4cc« 
fon  in  tail,  and 
lor  want  of  iffuc 
male,  then  tt> 
all  his  daugh* 
ters,  there  ne- 
ver having  been 
a  fon ;  adjudgeil 
tlic  truft  to  tho 
daughter  good* 

(0 


[99] 


{ I  )Notwithftanding  that  the  aathority 

of  this  cafe  has  been  in  fpme  indances 

called  in  qucflion  (as  in  Clare  v.  Clare, 

Gt  Temp.  Talb.  26.  Wytb  v.  Blackman, 

I  Fex.   202.)  yet  it  fccms  now  fully 

eilabliihcd  by  Stanley  v.  Lsigh,    2  vol. 

686.      Stephens  v.  Stephens t   Ca.   Temp, 

Talh,  228.     GonAter  v.  Grofvcndr,  Bar^ 

nard.  54.      ShejfielJ  v.   Lord  Orrery,   3 

jit',.    28 7.      Doe  V.    Fonnereaity    Doug. 

470.     Marp  V.  Marjhy  Bro,  Cha*  Rep, 

293.  the  rcfult  of  which  cafes  (in  the 

>fcords  of  Mr.  Fearne,)  is   "  that  wha*- 

**  ever  number  of  limitations  there  may 

**  be  after  the  firft  executory  devife  of 

**  the  whole  interdl«  any  one  gf  them 

3 


which  is  fo  limited  that  it  muft  take 
effeft  (if  at  all)-  withm  21   years  af- 
ter the  period  of  a  life  then  in  beiiig 
may  be  good  in  event,  if  no  one  of^ 
the  preceding  executory  limitations, 
'  which  would  carry  the  whole  intereft, 
'  happens  10  veft.    But  when  once  any 
'  preceding  executory  limitation  which 
'  tarries  the  whole  intcreft,  happens  to 
*  take  place,   that  inllant  all  the  fub- 
'  fequcnt  limitations  become  void,  and 
'  the    whole  in terell  is    then   become 
'  yelled.**     Fearnc^s  Cont.   Rem,  407 • 
'  nde  alfo  the  notes  to  Dee  v.  Fonnf 
'  reau,  Doug.  485  ct  Seq, 


Dc  Term,  S.  Michaclis,  170/4 


DowLBRr*  ^*'  *^  ^^  ^^^*  which  in  cafe  of  a  term  waf  not  to  be  al- 
lowed* 

Sed  per  lord  chancellor  with  great  clearnefs :  there  is  a  di- 
verfity  where  the  limitation  in  uil  ever  vefte#) ;  for  there  it 
muft  be  admitted  the  remainder  over  would  be  void  j  but  as 
in  this  cafe  there  never  was  a  fon,  the  remainder  of  the  tnift 
of  the  term  to  the  daughter  is  good ;  and  it  is  no  more  than  i| 
limitation  of  a  truft  of  a  term  two  ways,  (fcil.)  if  there  be  fL 
fon  by  the  marriage,  then  the  limitation  is  to  that  fon,  but  if 
there  be  no  fon  by  the  marriage,  but  a  daughterf  then  im 
that  daughter;  and  this  is  not  too  remote  a  contingency,  be- 
caufe  confined  to  a  life  in  being. 

However,  as  I  am  not  for  determining  this  point  without 
further  confideration,  over*rule  the  demurrer* 


r«;3eMiiy 


But  afterwards  on  the  («)  hearing,  his  lordihip  difiniiled 
the  bill. 

On  the  authority  of  this  cafe  that  of  Stanly  verfus  Lesgh 
was  adjudged  by  his  honour  the  mafterof  the  rolls,  whick 
tcepofl.  %.  vol.  686. 


Cafe  22* 


Gawlcr  verfus  Wade, 


ON£  binds  himfelf  and  his  heirs  in  a  bond,  and  devife^ 
his  lands  to  J.  S.  the  bill  was  brought  upon  the  ftatute 
of  the  third  and  fourth  of  If^tlliam  CsT  Mary^  cap.  14.  to  affe^ 
the  real  aflfets  in  the  hands  of  the  devifee. 


aEq.Ca.  Abr. 

J65,  pi.  4. 

One  feifed  of 

linds  in  fbe 

binds  btmfelf 

and  hit  heirs  in 

•  bondf  and  de« 

tifes  his  linds  to  J.  S.  in  fee,  and  dies  $  in  a  bill  brought  by  the  obligee  In  the  bond,    to  fubjed  the 

devifte  to  the  payment  of  debts^  the  dcvifor^s  heir  muft  be  made  a  party,  (i) 

f  100  1  ^"^  objcfted,  that  the  heir  of  the  dcvifor  ought  to  be 

made  a  party  to  the  fuit,  the  ftatute  faying,  that  an  action  of 
debt  (hall  be  brought  againft  the  heirs  at  law,  and  fuch  dovifees 
jointly. 

It  was  aiifwered  by  the  other  fide,  that  the  will  having^ 
given  all  from  the  heir,  and  thereby  broken  the  defcent,  it 
would  be  a  vain  thing  to  make  the  heir  a  party,  in  regard  it 
would  only  oblige  the  plaintiff  to  pay  him  cofts;  that  it  was 
true,  had  fome  part  of  the  real  afTets  defcended  to  the  heir^ 


(1)    So  Watftn  v.  SianvtU,  %  Jik.  I   125. 


then 
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then  die  heir  was  to  be  made  a  party>  for  then  there  was  to   Gawler  'v. 
be  an  average;   but  when  nothing  defcended  to  the  heir,       Wadi. 
tbere  could  be  no  reafon^  in  fuch  cafe^  for  bringing  him  be* 
fore  the  court. 

And  though  in  an  aSion  at  law^  it  was  neceflary  to  make 
the  heir  a  defendant,  that  was,  becaufe  the  debt  was  in  the 
dtiei  &  ditimt^  and  the  heir  privy  to  the  aticeftor,  and  the 
devifee  not ;  and  fo,  for  conformity  falce,  the  ftatute,  in  an 
■dioii  at  law,  direded  that  the  heir  ihould  be  a  co-defendant  5 
-yet  it  was  otherwife  in  a  fuit  in  equity. 

Lord  chancellor  Cnvpgr :  It  is  the  ad  of  parliament  makes 
diis  ailets  in  the  devifee's  hands  ;  and  that  requiring  the  heir 
to  be  made  a  defendant,  you  muft  follow  the  remedy  therein 
prefcribed ;  and  this  bill  in  equity,  is  as  an  a£lion  at  law ; 
odierwife  if  there  were  no  heir ;  and  perhaps  it  might  be 
odierwife  too,  if  the  bill  had  charged  that  the  plaintiiF  had 
made  inquiry,  and  could  find  or  difcover  no  heir.    . 


♦  Young  verfus  Cottle  Gf  }  cont.  Cafe  23. 

THE  archbifhop  of  Canterbury  in  1673.  granted  the  re*   tcrofVTch'^^ 
gifter's  office  of  the  prerogative-court  to  Mark  CottUj   *"^  f»ch  an- 

r»  1    fif     If  r  «      •       !•  Of     1  .  1-  ry  i        i  nuitlM   tO    bc 

Exton  and  Sbeldon^  for  their  lives  \  Sheldon  dies,  Exton  declares    paid  out  of  an 

by  deed,  that  his  name  was  ufed  in  truft  for  Mark  CottU^  and    ^jibur'^" 

covenants  to  depute  Mark  Cottle^  his  executors  or  admini- 

firators,  or  fuch  as  he  fhould  appoint,  and  in  the  mean  time      [  •  xoi  ] 

to  receive  the  profits  to  fuch  ufes,  and  under  fuch  trulls,  as 

Mark  CottU  Oiould  dired. 

Mark  Cottle  by  deed  (executed  fo  long  fince  as  in  1679- 
and  all  of  his  own  hand-- writing,}  appoints,  that  after  his 
death,  one  Richard  Hoar^  who  was  then  in  his  office,  fhould 
be  the  deputy  regifter ;  and  in  cafe  of  his  death,  or  removal, 
fuch  other  perfon  as  his  executors  fhould  appoint;  and  di- 
xt&s  feveral  annuities  to  be  paid  out  of  the  ofHce,  and  that 
one  moiety  of  the  furplus  fhould  bc  paid  to  his  wife  for  her 
life,  and  after  her  death,  to  the  defendant's  father  Mart  Cottle 
the  younger,  (being  nephew  of  old  Mark  Cottle)  and  the  de- 
fendant ;  and  the  other  moiety  to  belong  to  the  faid  Mark 
CottU  the  nephew,  and  the  defendant  his  Ton. 

Vol.  I.  G  Under 


You  If  a  •». 
'Cottle. 


[   102  ] 


•  (^)  Viae  1 
Vern.  473. 
Clavcring  vcrfut 
Clavering,  ac- 
cord.* frd  pod. 
577.  Naldred  v. 
Ciilham  contra. 
(^)  Cafes  in 
Chanc.  part^  3. 
P-55» 


[  ^©3  J 


mk 
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Under  this  deed  (old  MarJt  Cottle*^  wife  being  dead,  and 
Mark  Cottle  the  nephew  berng  alfo  dead,)  the  defendant  fur- 
viving  his  father,  became  well  intitled  to  the  whole  profits  of 
the  office. 

But  old  Mori  Cottle  did,  by  another  fubfequent  deed  in  l68i, 
make  different  appointments  of  the  profits  of  the  office,  under 
which  the  defendant  was  Intitled  to  the  profits  of  a  moiety 
of  the  office  only,  and  Hoar  (who  was  to  be  deputy  of 
the  office  after  old  Mark's  death,)  died  j  upon  which  old 
Marky  by  the  latter  deed,  appointed  another  deputy,  andfoon 
after  old  Mark  Cottle  died,  leaving  his  widow  executrix,  who, 
claiming  a  greater  intereft  in  the  office  under  the  latter,  than 
under  the  former  deed,  concealed  the  former ;  and  a  good 
account  was  given  in  proof,  why  the  defendant  did  not  claim 
under  the  firfl  deed  for  fo  many  years,  but  accepted  his  ihare 
under  the  fecond  deed. 

And  now  the  only  qucftion  was,  which  of  thcfe  two  deeds 
Ihould  prevail  I 

It  was  oSje<Slcd,  that  the  firfl  deed,  being  an  abfolute  dif- 
pofition  of  the  profits  of  the  cilice,  without  any  power  of  re- 
vocation, ought  to  fland;  and  though  this  firfl  deed  was  all 
along  in  the  cuftody  or  power  of  old  Mark  Cottle^  yet  fo,  (ge- 
nerally) were  all  voluntary  fettlements,  notwithflanding 
which,  in  cafe  of  (^)  two  different  voluntary  fettlements  of 
the  fame  eflate,  the  firfl  (hould  prevail  ;  and  the  cafe  of  the 
duchefs  of  Albemarle  {h)  and  the  carl  of  Bath  was  cited, 
where  there  was  a  voluntary  fettlement,  and  a  power  of 
revocation  in  the  prefence  of  fix  witneffes,  whereof  three 
were  to  be  peers,  and  there  v/as  a  writing  importing  a  re- 
vocation, but  not  being  attefled  according  to  the  power,  it 
was  not  fufficient. 

On  the  other  fide  it  was  anfwered,  that  this  appointment 
of  1679.  in  the  firfl  deed  was  in  the  nature  of  a  iwi7,  and 
confequently  revocable  by  any  latter  deed. 

.  Lord  chancellor :  The  firfl  deed  is  only  an  authority,  and 
therefore  clearly  countermandable  by  the  fecond ;  and  it  is 
no  more,  than  if  one  fhould  appoint  his  bailiff  of  his  manor 
of  DaUy  to  pay  one  moiety  of  the  profits  to  A.  and  the  other 
moiety  to  fi.  this  is  countermandable  at  plcafurc  \  and  by 
'•2  the 


l>e  t'crm.  S.  Michaells,*  1707. 

the  (ame  reafon  that  old  Mark  Cotik  could  appoint  another 
dq)uty,  after  his  death,  to  manage  the  office,  [Hoar  the  firft 
appointed  deputy  being  dead,)  fo  could  he  alfo  make  another 
difpofition  of  the  office. 

Whereapon  the  court  decreed  againft  the  firft  deed  in 
favour  of  the  fecond^  and  that  the  firft  (hould  be  delivered 
up. 


You NO  V. 
COTTH. 


bE 
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ti^) 


Collins  verfus  Plummer. 


Cafe  24. 


o 


NE    in  confideration  of  marriage   fettles   knds   upon   aVcm.  655. 
hirtifelf  for  life,  remainder  to  his  intended  wife  for  life  ; 


Gilb.  Chanc 


remainder  to  the  heirs  of  his  body  on  his  wife  to  be  begotten ;    Upon  a  fettle- 

.J  ,.  .    ,      V     .  mcntA.  is 

remamder  to  his  own  right  heirs.  maJe  tenant  for 

lite,  rcma'.ider 
to  the  heirt  o(  his  bojy  by  his  wife  J.iar,  and  in  the  fame  (^ced  A.  covenants  not  to  fulTcr  a  rfcoverv, 
\mi  that  the  lands  fliall  be  enjoyed  according  to  thsfc  limicacions  $   A.  doca  fuftcr  *  recovery  and  de. 
▼jfes  the  lands;   the  coveranc  good  to  bind  the  alfcts ;    but  A.  bring  tenant  ill  tail,  and  as  fuck^ 
haviBg  power  to  fnllcr  a  recovery,  the  lands  devifed  ihill  not  be  afl'c^ed. 

And  in  the  deed  of  fcttlcment  there  is  a  covenant  with  the 
truftces  from  the  intended  huft)and,  for  himfelf  and  his  heirs, 
that  he  will  not  difcontinue,  dock,  or  fuffer  any  recovery,  to 
bar  the  limitations^  in  the  fettlement,  but  that  the  ifluc  of 
the  marriage  (hail  enjoy  and  hold  the  prcmilTos  purfuant  to  the 
&id  limitations. 

The  marriage  takes  efFeS  5  and  they  have  i/Tue  a  daughter, 
who  marries  the  plaintiff,  and  to  whom  her  father,  who 
made  the  fettlement  and  covenant,  gave  a  confiderable  por- 
tion. 

G  2  The 


Dc  Term.  S.  Hilh  1708. 

rTvHu\T  *  '^^  ^^^^  afterwards  fufFcrs  a  recovery  to  the  ufe  of  him- 
fcif  and  his  heirs,  and  then  devifes  the  lands  in  truft  for  his 

r  ♦jQ-  1  faid  daughter  for  life,  with  remainder  to  her  firft,  if^c.  fon  in 
tail  male ;  and  if  the  daughter  furvived  the  hulband,  to  the 
daughter  in  fee  j  bnt  if  the  daugbtei  flvould  die  firft,  then  the 
remainder  over,  and  dies. 

The  hufband  and  wife  bring  a  bill  againft  the  dcvifce  and 
executor  of  the  father  for  a  fpecifick  performance  of  the  co- 
venant i  and  for  the  plaintiff  it  was  indfted,  that  this  co- 
venant was  not  only  a  good  covenant,  but  bound  the  land. 

And  though  a  condition  that  tenant  in  tail  (hould  not  fufFer 
(s,  nit.»i4.  a  {a)  recovery,  was  void,  juft  as  a  condition  that  tenant  in 
t*^  tail  (hould  not  alien  was ;  yet,  in  each  of  thofc  cafes,  a  co- 

venant not  to  alien,  or  a  covenant  that  tenant  in  tail  fhould  not 
fuffer  a  recovery,  was  good. 

Then  if  this  covenant  was  a  good  covenant,  it  fhould  in 
equity  operate  as  a  difability  upon  the  father  from  fufFering  a 
recovery;  efpecially,  in  regard  it  was  in  the  marriage-fettlc- 
ment,  and  confequently  to  be  taken  as  part  of  it ;  and  it  was 
compared  to  the  lord  Peterborough's  cafe,  where  there  was 
tenant  for  life,  with  a  power  to  make  leafes ;  and  the  tenant 
for  life  covenanted  he  would  not  make  leafes ;  but  afterwards, 
notwithftanding  his  covenant,  executed  fuch  power;  upon 
which  equity  fet  afide  the  leafes ;  and  for  the  fame  reafon^ 
equity  {hould  fet  afide  this  recovery,  or  at  leaft  decree,  that 
*  thofe  claiming  under  it,  ihould  convey  fuch  cftate  to  the 
daughter  and  heir  of  the  marriage,  and  in  fuch  manner  as  (he 
{hould  have  taken,  if  fuch  recovery  had  not  been  fufFered. 

On  the  contrary  it  was  urged,  that  a  condition  that  tenant 
in  tail  (hould  not  alien  by  recovery,  was  void ;  and  a  coven- 
ant, if  it  would  afFeil  the  land,  was  the  fame  tie  upon  the 
land  as  a  condition,  and  confequently  muft  be  void  too. 

That  it  was  an  ufeful  maxim  in  law,  that  lands  (hould  not- 
be  unalienable. 

'   But  befides,  the  devife,  as  here  penned,  anfwered  the  in- 
tent of  the  fettlement  j  and  it  was  the  hufband  of  the  daughter 


C  106] 


(I)  And  al&  Harg.  Co.  Lift,  zz^,  h.  note  i.  and  Driver  v.  Etlgar,  Cozvf.  379. 

that 
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that  would  now  have  die  intail  in  the  daughter,  in  order,  that    CotLtN«  9. 
by  a  recovery,  he  might  get  the  eftatc  vetted  in  himfclf,  and     *^^^**^**« 
deprive  the  family  of  it ;  whereas  by  the  limitations  in  the 
will  the  ettate  was  fecured  to  the  heirs  male  of  the  marriage  ; 
and  the  wife,  if  (he  furvived,  was  to  haveihe  fee. 

Lord  chatuellor :  The  covenant  being  in  the  fame  deed  with 
the  fettlement,  proyes  that  the  conveyancer  knew  very  wejl  that 
the  father  might  fuifer  a  recovery,  and  that  it  was  an  intail 
in  bim^ 

And  tho'  if  this  were  only  articles  by  which  lands  were  Articles  to  fettle 
covenanted  to  be  conveyed  to  A  for  life,  with  remainder  to  ufe^em'l^n/^ 
the  heirs  male  of  his  body ;  on  a  bill  brought  for  the  execution  to  the  heir*  of 
of  fuch  articles,  the  lands  would  be  fettled  upon  J.  for  life,  execution'of  the 
{a)  with  remainder  to  his  firft,  £ffr.  fon  in  tail  male;  yet  here  *iifg'j,X2. 
it  is  the  cafe  of  an  aftual  fettlement,  and  not  of  articles.  «8  ^o  «^«  in^^ 

tent,  and  not 
dired  an«ftate-tail  according  to  tHc  words.     (^)  See  the  cafe  of  Trever  verfus  Txcvor  poft.  6aa* 

The  conveyancer  knowing  therefor*,  that  it  was  an  intail 
in  the  father  who  took  by  the  fame  deed,  it  is  plain  the  in* 
tention  of  the  deed  was,  that  the  parties  ihould  rely  and 
depend  on  the  fecurity  of  the  father's  covenant;  and  equity 
ought  not  to  vary  or  alter  the  fecurity  which  the  other  fide  [  107  ] 
has  agreed  to  accept  of,  for  that  would  be  going  beyond,  and 
confequently  againft,  the  intent  of  the  parties. 

It  may  be  compared  to  the  cafe  of  lord  {a)   fVarrington  One  covenant* 

and  Sir  Stephen  Langhamy   where  one  covenanted  to  leave  his  ^^  i«a^«  *»»« 

daughter  10,000  A  and  it  was  fought  by  the  bill  to  make  the  loocoi.  equity 

party  give  fecurity  for  performance  of  this  agreement  3   but  hi'|[l  "^  wrimy 

denied  per  cur*;  becaufe  the  plaintiff  agreed  to  accept  of  the  further  fecurity 

,  .  ,  ,  ,  ,  ^    ,        than  this  cove- 

covenant,  and  equity  would  not  alter  the  agreement  of  the  nant,  that  oeinj 
parties:  and  this  differs  from  the  cafe  of  lord />^/rr^^r(?z/^A ;  ^^Pre^^drnu' 
becaufe  here  the  covenant  is  in  the  fame  deed,  but  there  was  *»"  Chanc.  89. 

-  ,-  ,  r  i-     .  .  Alfo    fee  Poft. 

an  zgTccmcntJubfequertt  to  the  railing  or  the  power,  toextm-    461. 
guifh  it.     Further,  in  this  cafe  the  intent  of  the  fettlement    e^^n^.^^'JlJ) 
is  more  efFeftually  anfwer'd,  than  it  would  have  been  if  the 
land  had  defcended  in  tail  to  the  daughter;  for  then  it  woi/Id 
have  been  alienable  from  the  iflue  male;  whereas  here  it  can- 


(l)  And  Flight  V.  CooA,  2  Fez,  619.  ' 

€  3  fioti 
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CoLLTKs  V*    "^*'   ^^^  therefore  I  am  gf  opinion,  the  corenant  docs  nmt 
Plummer.     bind  the  land,  fo  as  to  defeat  the  will  or  recovery. 

But  it  being  prefled,  that  they  might  be  at  liberty  to  fue 
the  executor,  and  recover  out  of  the  perfonal  affcu^  and  in 
order  thereto,  that  an  iflue  might  be  directed : 

Per  cur*:  Then  let  the  iflue  be,  not  what  the  hujbandh\x% 
what  the  v^ifi^  orher  UJhej  is  damnified  by  the  breach  of  this 
covenant. 

Tho*^  furely  the  plaintiffs  come  too  foon  in  this  cafc,  for- 
the  wife  may  furvive;  and  the  whole  being  limited  to  the 
wife,  if  (he  does  furvive,  fhe  perhaps  may  be  no  ways 
damni/led. 

.        g.  1  Alfo  it  being  alledged,  that  the  teftator  did  moreover  givo 

a  portion  to  the  daughter,  the  defendant  fhall  have  liberty 
to  give  in  evidence  any  thing  of  that  kind,  which  may  tend 
to  a  fat.ista£lion  of  this  breach  of  covenant. 

The  court  likewifc  obfcrvcd,  that  the  covenant  in  this  cafe 
was,  not  only  that  the  father  (hould  not  fuffer  a  recovery,  but 
that  thcprcmifles  fh.ould  be  held  and  enjoyed  purfuant  to  the 
ufes  limited,  which  latter  covenant,  being  executory,  was 
the  ftronger,  as  it  might  afford  fome  pretence  for  a  fpecific 
performance  thereof :  ^but  upon  the  whole. 

His  lordfli4p  thought  the  latter  covenant  v/as  to  be  con- 
firi:td  as  relative  to,  and  dependant  upon,  the  former,  and  ta 
be  rf  drained  by  that  j  and  to  have  meant  no  more,  than  that 
the  ratncr  ftiould  not,  by  fuffering  a  recovery,  prevent  the 
premises  from  being  enjoyed  according  to  the  feid  limitations^ 

C^feas.  Watts   6c  al'  verfus  Ball  &   al\ 

l.D.  Chan-  rT^HE  cafe  in  cffcft  was:  one  feifed  of  lands  in  fee  had 

cELLr.R  J^     two  daughters,  and  devifcd  his  lands  to  truftees  in  fee, 

"^^^^*  in  truft  to  pay  his  debts,  and  \o  convey  the  iurplu^to  his 

v!.";?.';.^'"'  daughters  equally. 

0.  o.  where  Wi  caft  «  cited.    There  (hall  be  a  tenancy  by  the  curtefy  of  a  tnift,  at  well  at  of  a. 


(i)  So  Lbapliu  V.  Chaplin^  3  vol.  ;?34,      182.     Et  Vid?  Harg^  Co.  Litt.  29,  a^ 
Lafrcrne  v.  S(,arfe,    1  Ark.  603,     Bur^      note  6, 
pejs  V.  iThiati,  I  Bla,  Rep.  138,  \bi. 
*  The 


The  younger  daughter  married  and  died,  leaving  aa  infant 
ton  and  her  hufband  furviving. 

The  cldeft  daughter  brought  a  bill  for  a  partition  j  and  the 
only  que fi ion  was,  whether  the  hufband  of  the  younger 
daughter  {hould  have  an  eitate  for  life  conveyed  to  bim^  as 
tenant  by  the  curtcfy  ? 

Tbe  hufband  in  his    anfwer   had   fwofn^  that  he  married 

^t  yoxmger  daughter^  upon  a  prcfumption  that  fhe  was 
fcifed  in  fee  of  a  legal  estate  in  the  moiety  j  that  at  the  time 
^  of  the  marriage  (he  was  in  the  actiual  receipt  of  the  profits  of 
fuch  moiety;  and  it  was  admitted,  that  this  truftwasnot 
diicover*dj  until  after  the  death  of  the  younger  daughter,  nor 
until  it  was  agreed,  that  a  partition  (hould  be  made. 

I>ecrecd  by  lord  chancellor,  that  (a)  truft  cftatcs  were 
lo  be  governed  by  the  fame  rules,  and  we:e  within  the  fame 
realbHf  as  legal  eftates  ^  and  as  the  hufband  £bould  have  been 
tenant  by  the  curtefy,  had  it  been  a  legal  eftate,  fo  ftiould  he 
be  of  this  trult-eftate  ;  and  if  there  were  not  the  fame  rules 
of  property  in  all  courts,  all  things  would  be,  as  it  were,  at 
JUj  aad  under  the  greateft  incenainty* 

His  lordihip  added,  that  this  being  a  cafe  of  fome  diifi- 
culty,  he  could  have  wifhed  it  had  not  come  before  hiili  as  a 
caufe  by  confent;  but  his  opinion  was,  that  the  hufband 
ought  to  be  tenant  by  the  curtefy  ;  and  the  rather,  becaufe  it 
appeared  that  he,  upon  his  marriage,  did  conceive  and  pre. 
fume  bis  wife  to  be  feifed  of  a  legal  eftate  in  the  moiety,  and 
hadreafon  to  think  fo,  (he  being  in  poiTelHon  thereof. 

Wherefore  it  was  decreed,  that  an  eftate  for  life  in  a 
moiety  in  feveralty,  (hould  be  conveyed  by  the  truftees  td 
the  hufband,  with  remainder  in  fee  to  his  fon. 

In  this  caufe  Mr.  Houfy  (who  was  for  the  hufband)  cited 
the  cafe  of  Sweetapple  verfus  [a)  Bindoriy  where  money  was 
dcvifed  to  be  laid  out,  for  the  benefit  of  a  feme  foJe,  in  the 
purchafe  of  lands  in  fee ;  the  feme  married,  and  had  iflue, 
and  died,  the  hufband  furviving ;  and  decreed  in  equify,  that 
the'  the  money  was  not  invefted  in  a  purchafe  during  the  life 
of  the  wife,  yet  in  regard,  in  this  cafe,  if  it  had  befen  fo 
bid  out,  the  hu(band  would  have  been  tenant  by  the  curtcfy, 

G  4  and 


Watts  ^.v 


[   1^9 


[  110] 

I'tf)  2  Vcrn. 

5,6. 

So  where  money 
is  CO  ke  l^id  out 
in  the  purchaie 
of  lands  in  fee, 
to  be  conveyed 
to  the  wife,  th.)' 
the  wife  difs  br- 
fore  the  pure  baiii 
made. 


Watts  v* 
Ball, 

{h\  Cafes  in 
Barl.  69. 

Whether  tenant 
in  dower  (hall 
have  the  bene- 
fic  of  a  truft. 
Term.  Vide 
poft.  lady  WiU 
liams  verfus 
Wray  138. 
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and  that  this  was  as  land  inequity,  therefore  thehufband  wa9 
equally  intitlcd.  ( i ) 

And  Mr.  Vernon  told  me,  that  tho*  in  the  cafe  of  {b)  lady 
Radnor  and  Fandebendy  it  was  decreed  in  equity,  and  affirmed 
in  the  houfe  of  lords,  that  a  feme  dowrefs  ihould  not  have  the 
benefit  of  a  truft-term,  where  the  huftand  died  feifcd  of  the 
legal  eftate  of  the  freehold,  yet  that  the  contrary,  on  confi- 
dcration,  was  decreed  by  Sir  John  Trevor  mafter  of  the  roUs^ 
in  the  cafe  of  Dudley  {c)  verfus  Dudley. 


(1)  So  Cunnittgham  v.  Moody,  \  VcZ.   176^ 

(r)  Precedents  in  Chan.  241.  But  in  what  cafes,  and  under  wlu^t  circan^r 
fiances  a  dowrefs  fhall  have  relief  in  this  court,  fee  difcuffcd  at  large  by  the  late 
jnaftcr  of  the  rolls  (Sir  Jo/eph  Jekyll)  in  his  rcfolution  in  the  cafe  of  B^mki  ai\<^ 
Sutton  poft.  2  vol.  700, 


DE 


D  £  C  "I  ] 

Tenn*  S,  Michadis,  1709; 


^ 


Lamplugh  ^erfus  Lamplugh.  Cafe  26. 

ONE  hgd  two  fon8  by  feveral  venters,  upon  the  younger  *  M-  Ct.  Abr. 

of  whicb^^an  cft^te  was  fettled  expe&nt  upon  his  Father  buys  an 

fnother's  death  j  and  the  father  purchafed  an  cftatc,  part  free-  *^^^  ^"  ^Jl* 

bold  of  inheritancei  and  thg  other  part  a  leafe  for  a  term  of  younger  fon  and 

years  {oi  which  land  he  himfelf  had  the  inheritance,)  and  fli^u  be  taken 

bought  thefc  lands,  the  freehold,  in  the  names  of  the  younger  J^^^  .^'so'th''' 

|bn  and  the  father's  nephew,  and  the  leafehold.  In  the  names  « reveiriun  be 

oi  the  younger  fon  and  the  father's  mother,  J^"  ngcr  "o'iIT 

expcd^anton  the 
mother*!  death* 


But  in  the  conveyance,  the  whole  purchafe.money  was 
mentioned  to  be  paid  by  the  father. 

After  this,  the  father  took  the  profits  during  his  life,  and 
4ied,  leaving  the  younger  fon  about  the  age  of  eight  years. 

The  eldcft  fon  brought  his  bill  againft  the  younger  fon 
and  the  refpcftive  truftees,  infifting,  that  the  money  being 
mentioned  in  the  deed  to  have  been  paid  by  the  father,  this 
made  the  defendants  truftees  for  the  father,  and  confequently      [  II2  ] 
for  the  plaintiff. 

But  the  truftees  difclaiming  ^ny  intereft  in  the  eftate,  it 
was  decreed  by  the  lord  chancellor,  i^,  that  the  younger 
Ion  was  a  fon  unprovided  for,  notwithftanding  this  rcverfion 
which  he  was  intitled  unto  after  his  mother's  death ;  for  the 
mother  might  furvive  the  father  many  years,  and  in  that 
jime  the  younger  fon  might  ftarve,  if  he  were  to  have  no  other 
provifion. 

2^,  That  if  the  purchafe  had  been  made  in  the  youngeryS^V 
t^ittnc  oiily^  this  had  been  plainly  an  advancement  of  the  younger 

foH) 
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Labiplucr 
nt.  Lam- 


f  113] 


(*)  Vide  the 
»e;(t  calc.  (3) 


fon,  and  no  truft  (i);  and  the  prefentcafe  did  not  differ,  in 
regard  the  perfons  named  with  him  did  difclaim  ;  and  cf- 
pccially  fincc  prudential  reaTori^  might  be  given,  why  thefe 
perfons  were  joined,  {viz,)  that  they  might  hc!p  and  protcft 
the  infant  yoiyiger  fon  j  alfo  tct  prevent  the  eft;ite's  dcdccnding 
to  a  remote  relation,  in  cafe  the  younger  fon  by  the*  fecond 
venter  (hould  have  died  before  his  father ;  for  in  fuch  cafe,  a 
court  of  equity  might  have  faid,  if  the  father  were  to  come 
for  the  eftate,  that  tho*  this  would  have  been  an  adranccmcnt/ 
in  cafe  the  younger  fon  had  lived  to  have  enjoyed  it,  yet  the 
younger  fon  dyin^,  the  truftees  Ihould,  in  equity  have  con- 
veyed it  back  tp  the  father  ;  and  this  might  be  tlie  u(e  and  in- 
tention of  naming  thefe  truftees :  befides,  the  younger  fon 
being  but  eight  years  old,  was  uniit  to  be  a  truftec^ '  and 
therefore  muft  be  intended  to  have  been  famed  for  his  own 
benefit.  (2) 

3-j/^,  It  was  alfo  ruled,  that  the  ftatute  of  frauds  and  per- 
juries, which  fays,  "  {a)  that  all  conveyances,  where  trufts 
"  and  confidences  fhall  arilie  or  refujt  by  implication. of  law, 
"  fhallbe  as  if  that  aCthad  never  been",  muft  relate  to  trujl% 
and  equitahlt  inurejisy  and  cannot  relate  to  an  ufe  which  is  a 
legal  (ft ate*. 

Lajily^  That  parol  evidence  fhould  be  admitted  tafllfiW 
the  intention  of  the  father,  that  this  conycyance  was  for  the 
benefit  and  advaivcemeut  of  the  younger  fon  ;  becaufe.it  coa- 
ourred  with  the  conveyance,  ai)d  was  only  to  rebut  (a)  a  pre- 
tended rcfuhing  truft  :  and  as  to  the  father's  taking  the  profits 


\\)  So  lord  Grey  y.  lady  Grty,  Finch, 
338,  and  I  Chan.  Ca.  296,  S.  C.  Elliot 
V.  Elliot y  2  Cha.  Ca.  231,  Mutnma  v, 
Mumma,  2  Vern.  19.  Stihman  v. 
AJhd(m:ny  2  Atk.  480.  So  by  grand- 
father in  grand fon's  name  (father  being 
dead)  Ehrand  v.  Dancer^  2  Cha,  Ca. 
26.  So,  notwithflanding  the  father  makes 
z/ub/efuent  declaration  of  trail  for  him- 

(2)  The  like  argument  holds  agairift 
a  refulting  truft  of  a  rcfidue  in  an  in- 
fant executor.     Vide  ^he  conclufion  of 


felf,.  Ellict  V.  Elliot.  So  if  puKMTe 
made  in  joint  names  of  father  aud  foQ« 
ScroDpe  V.  Scroo/fc,  i  Cha.  Ca.  27.  Biit 
this  is  a  weaker  cafe  ihan  the  htmcr, 
Pole  V.  Pole,  I  Vez.  76.  And  the  fon 
fhall  not  have  the  benefit  of  furvivor- 
fliip  as  again  ft:  a  judgment  creditor  of 
the  father,  Stilemwi  v.  Jfitdemin^  2 
Atk.  477. 

lord  H'ard'wicke*^  judgment  in  Blinks 
home  V.  Feajl,    2.  Vez.  30. 


(3)  Vide  alfo  U9)<i  v.  LitcbfaU,  z  Atk.  372.    And  Petit  v.  Smtt,  ante,  9^ 

during; 
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Arrioghif  life,  that  could  be  no  evidence  of  a  truft  for  him,     Lampluob 
Ik  icmuA  be  intended  to  have  been  done  by  him  as  guardian      ^^^ qh," 

(t)  to  die  fon.  U)  Vide  poft. 

Lloyd  Terfut 
Ke«d,  6oS.  (i) 

And  the  cldeft  Ton's  bill  was  difmiflcd  with  cofts. 


(i)   And  StilmaH  v.  JJbdowM,   z  Atk.  480. 


•  D  E  C  X14  ] 

Term*  S.  Hillarii,   170^. 


h'Zdy  Dowager  Granville  verfus  Duchefs  Dow- 
ager of  Beaufort.  *      '* 

/T"^WIE  laic  dukc^of    Beaufort    by    his  will   gave  feveral    «Vcrn.64S. 

£       fpecifick  legacies  to  all  his  children  and  grandchildren,    \,^^  ^  particular 
and  devifed  the  ufc  of  his  filver  plate,  for  the  fervice  of  his    J,Xf;,*i,Vti^ 
table,  to  the  defendant  his  duchefs  for  her  life,    and  afterr    theiurpiui. 
wards  to  his  grandfon  the  now    duke;    and  appointed  the 
defendant  the  duchefs  his  executrix,    without  making   any 
cscptefs  difpofition  of  the  furplus. 

The  queftion  was,  whether  the  duchefs  the  executrix 
fhould  have  the  furplus,  or  whether  it  fhould  go  according  to 
the  ftatute  of  diftribution  \ 

And   after  folemn  argument,  lord  chancellor  Qnvper  de- 
creed the  furplus  to  be  diflributed  among  the  next  of  kin, 
upon  the  authority  oi  Fojter  and  Munt\  cafe  {a)y  refolved  in    ^^^^'^l^^\ 
the  houfe  of  lords  :   the  reafons  of  which  refolution  were,  that    S. 
where  the  teftator  gives  part  of  his  perfonal  eftate  to  his  ex* 
^utor^  this  excludes  him  from  the  reft]  for  that  the  executor       [  xi5  j 

cannot 
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Granville 
m^  Beau- 
fort. 


{aS  Vide  fcvcral 
inftances  of  this 
kind  deed  in 
tht  cafe  of  Far- 
r>i>g^on  verfua 
Knightley  poll. 
544^  (a) 


(A)  Poft.  Far- 
ring  ton  vcrfus 
Koightley,  polt* 
544. 

Whprcthe  fur- 
plus  is  not  difo 
pofed  of  by  the 
will,  parol  proof 
may  be  admitted 
to  (hew  that  the 
teftator  intended 
to  give  the  fur- 
plus  to  his  cxe- 
cutor>  it  being 
\)nly  to  rebut 
an  equity  arifing 


cannot  have  all  zvAfime ;  fo  that  as  to  the  furplus  the  teilator 
dies  inteftate,  and  it  fhall  be  diftributed.  (i) 

And  though  it  was  obje£ted,  this  was  only  the  uji  of  the 
plate  devifed,  and  not  the  plate  ttfelf\  his  lordfhip  faid,  ftill 
this  was  a  bequeft  of  an  intereft  out  of  the  perfonal  eftate^ 
and  the  fmaller  it  was,  the  more  it  {hewed  that  the  kindnefs 
of  the  teftator  towards  the  legatee  was  fmall.  However,  the 
fmallnefs  of  the  bequeft  was  not  material ;  for  an  exprefs  le- 
gacy of  5/.  to  an  executor,  excluded  him  from  the  furplus  as 
ftrongly  as  a  legacy  of  25  /.  and  25  /.  as  much  as  2500  /• 
and  fo  ad  infinitum. 

Secondly^  with  regard  to  the  obje£lion  of  this  being  the 
cafe  of  a  wife^  the  court  took  notice,  that  there  were  not 
wanting  {a)  inftances  of  the  furplus  being  diftributed,  even 
in  fuch  cafes ;  and  that  it  would  occafion  great  incertainty^ 
if  the  nearnefs  of  the  relation  fbould  make  a  diffefence ;  for 
then,  where  the  brother,  fifter,  fon,  nephew,  tfr .  were  made 
executors,  and  alfo  exprefs  legatees,  each  of  thefe  cafes  muft 
create  new  points,  and  fo  it  would  be  impoflible  to  know 
where  to  flop. 

Thirdfyy  to  what  had  been  urged,  that  the  teftator  couM 
not  be  faid  to  die  inteftate  as  to  the  furplus,  when  he  had 
made  an  executor  (^),  and  by  exprefs  words  had  faid,  [this 
is  my  will.]  The  cafe  of  Fojier  and  Munt  was  faid  to\f€ 
liable  to  the  fame  obje£lion.  It  was  allowed,  that  bad  there 
been  plain  proof  of  the  teftator's  declaring  or  intending  his 
wife  to  have  the  furplus,  this  would  have  intitled  the  wife 
thereto;  even  though  fuch  proof  were  but  parol  proof ;  for 
the  wife,  as  executrix,  had  the  legal  title  to  the  furplus ;  and 
this  parol  proof  would  be  only  to  rebut  an  equity  arifing  to  the 
next  of  kin,  by  rcafon  of  the  exprefs  legacy  given  to  the 
executrix.  (3) 

by  implication  in  favour  of  the  next  of  kin.     Vide  the  preceding  cafe. 


(i)  Vide  Petit  v.  Smit/;,  ante.  7. 
Rdchfield  \,  Carele/sy  2  vol.  158.  May 
w  Lezvtft,  2  vol.  162.  Farringtort  y. 
Knightley,  poft.  544.  Lord  Briftolv. 
Hunger f or dy  Pre.  Cha.  81.  and  3  vol. 
J 94   note,    S.  C.     Davers  v.   Deiuej, 

(3)  So  Littlcbury  v.  Buckley ,  2  Vcrn. 
677.  Batchelorv.  Searle,  2  Vern.  736. 
RachJieUw.  Carelefs,  2  vol.  15  8.     Duke 


3  vol.  40.     Clarke  v.  Andre-w»  2  Vcz. 
162. 

(2)  Randall  v.  Beo.ley,  2  Vcrn.  425. 
Wardy,  Lattt,  Pre.  Cha.  182.  Nrwfiead 
V.  John/on,  2  Atk.  46.  Martin  v« 
Reboot  Bro.  Cha.  Rep.  154, 
of  Rutland  V.  Duchefs  of  Rutland^  x  voU 
210,  Braflridge  v,  ^Voodroffe^z  Atk. 
68.     lake  v.  Lake^  1  Wils.  313. 

But 


V'  Beau- 
fort. 
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But  that  the  proof  in  the  prefcnt  cafe,  of  the  duke's  intent,     Grakvih 
was  altogether  doubtful  and  uncertain ;  [which  was  however 
allowed  to  be  read.] 

The  court  alfo  admitted  the  cafe  of  the  countefs  (a)  of  M  *  V"°-  * 

^  Vide  ante  p*  o* 

GttM/b$r9ugb  verfus  the  Earl  of  Gainjbarough^   where  the  late 

lord  Gainfiorough  made  the  countefs  his  executrix,  and  in- 
Unified  the  counfel  that  drew  the  will,  to  infert  therein  a 
derife  of  the  furplus  of  the  perfohal  eftate  to  the  countefs, 
isd  the  counfel  declared  that  it  was  unnecefTary,  for  that  (he 
would  have  it  of  courfe  as  executrix ;  upon  which  it  was  de- 
creed that  the  countefs  fhould  have  the  furplus  ;  it  being  un- 
icafonable  that  the  executrix  fhould  fufFer  by  the  obftinacy 
of  die  counfel,  and  by  his  refufal  to  follow  his  inftruAions. 

But  afterwards,  in  the  principal  cafe,  on  an  appeal  brought 
bj  the  duchefs  the  executrix  in  domo  procerum^  this  decree  was 
ceverfed;  (i)  lord  Guern/ey  znd  other  lords  declaring,  that 
the  reafon,  upon  which  the  former  decree  of  Fe/ler  and  Munt 
[h)  was  grounded,  was  the  fraud,  and  the  will's  being  drawn  <*')  Sed  vide 

^      .  po.t-  Firringtoa 

at  a  Uvern,  verfus  Knight. 

Icy,  54«,  where 
by  the  better  opinion»  no  fraud  was  proved  in  thic  cife* 

And  upon  the  decree  of  reverfal  in  the  houfe  of  lords, 
lord  keeper  Harecurt  founded  his  decree  in  the  cafe  of  Ball 
2nd  Smith  (c)l^  12.  SV*^""' 

Philips  ver/tdt  Carew.  Cafe  28. 

THE   bill  was  brought  to  difcover  a  title  to  land,  and  for    «  ^q«  Ca.  Abr. 
an  account  of  the  profits,  and  to  perpetuate  teftimony,   pi^.  LiVo)  p?*i. 

^^C.  Bill  lies  to  per- 

petuate te()imo- 
By  before  trial,  on  affidavit  annexed  that  the  plaintiff's  witneflcs  were  infirm  and  unable  to  travel* 


(1)   I  Bro,  Pari.  Ca.  305.     The  cafe  tended  to  be  given.     Upon  the  fame 

»ade  to  the  houfe  of  lords  by  the  ap-  principle  feveral  other  cafes  have  been 

pcllant,    confiders  the  devife  of  the  ufe  derided.     Griffith  v.  Rogers,  Pre.  Cha. 

of  the  plate  to  the  executrix  for  life  as  231.      Hojkins  v.  Hojkinsy    Pre.   Cha. 

w»rir///a«  out  of  the  general  gift  of  it  263.     Jonc$   v.   IVeJicomb,    Pre.    Cha. 

tothefon,  and  therefore  not  fuch  a  Ic-  316.     Ne-iujiead  v.  Johnfiotit    2   Atk. 

gacy  as  fhould  exclude  her  from  the  re-  45.     Southcote  v.  Wat/on^   3  Atk.  226. 

fidue,  inafmuch  as  it  does  not  iavolvc  Laiv/on  v.  Laixfon,   7  Bro.  Pari.   Ca. 

the  fuppofcd  abfurdity   of  giving  ex-  511. 

prefsly  a  part,  where  the  whole  is  in- 

The 
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pRiLiPs^if.        '^^^  defendant  anfwered  as  to  the  title,  and  demurred  as  tom 
Camlew.       perpetuating  evidence^  in  regard  the  plaintiff* might  bring  hi^ 
eje£lment,  and  examine  his  witnefles  at  the  trial,  (i) 

And  upon  affidavit  that  the  plaintiff's  witnefles  were  infirm^ 
and  unable  to  travel,   the  demurrer  was  over-ruled   by  tbp 
mafter  of  the   rolls,  and  afterwards   by  the  lord  chancellor 
on  a  rehearing  (2}.     But  it  was  admitted  by  the  lord  chan-  f 
cellor,  that  without  fuch  an  affidavit,  the  demurrer  wouM   ) 
have  been  good,  it  being  a  common  fuggeftion  in  a  bill,  but 
when  fworn,  if  fuch  a  demurrer  fhould  be  allowed,  it  might 
introduce  great  inconveniences  and  hardfhips,  and  a  fiulure 
of  juftice. 

(i)  Vide  Party  v.  Rogers^  I  Vcm.  (a)  Reg.  Lii,  B.  1709,  fo.  193,     Et 

441,    BroMilljn  v.  Ord,   i  Atk.  571.        vide  Sbirlej  v.  Earl  Ferrers  3  vol.  77. 
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Duke  of  Hamilton  &  Ux'  n)erfus  Lord  Mohun.  Cafe  utA 

DUKE  Hamilton  married  the  daughter  and  heirels  of  the  Ld.  Chax* 
lord  Gerrardj    and  the  articles  of  marriage  were  a-        ckllor 
greed  on  with  great  deliberation,   one  of  which  was,  that 

ilftke  Hamilion  ihould  within  two  days  after  marriage,  for  ^  yern.h^%. 

the  peace  of  the  family,  rcleafc  to  the  lady  Gerrari  (being  the  ^^^-  ^^^»^ 

mocher  and  guardian  of  the  young  lady)  all  accounts  of  the  i  £q.  Ca.  Ab« 

mcfne  profits  of  the  eftate ;   it  being  infifted  upon  by  the  XoMqA. 447. 

mother  at  that  time,  and  admitted  by  the  duke,  that  the  HuAand  before 

charge  of  the  education  of  the  young  lady,  and  the  iptereft  ^*7i  tfrcuS 

paid  by  the  mother  upon  a  mortgage  of  good  part  of  the  l>j«  wife*i  guv 

eftate,  which  had  been  difcbarged  by  her  as  guardian,  would  counti,  not  * 

come  to  as  much  as  the  profits  of  the  eftate.  binding. 

Alfo  it  was  admitted  by  the  parties,  that  the  mother  was 
intitled  to  her  dower  of  a  third  of  the  eftate,  which  was  in 
mortgage  for  a  term  of  years,  but  the  mortgagee  had  nerer 
entered  upon  the  premifles.  And  in  the  marriage  articles  [  HO  ] 
the  duke  bound  himfelf  in  the  penalty  of  10,000  /.  to  the  lady 
Gerrardj  for  the  giving  this  releafe  within  the  faid  fpace  of 
two  days  after  the  marriage. 

Duke  Hamilton  was  fued  upon  thefe  articles  at  law,  and 
brought  his  bill  in  equity  to  be  relieved  againft  them,  and  for 
an  account  of  the  mefne  profits. 

Ftr/i^  It  was  urged  for  the  defendant,  who  was  executor 
to  lady  Gtrrard^  that  here  was  no  furprife  or  mifreprefenta- 
tion,  but  a  very  folemn  agreement,  and  which  tended  to  the 
peace  of  the  family.  Secondlyy  that  if  the  duke  had,  after 
the  marriage^  given  fuch  releafe,  equity  would  not  have  re- 
lieved againft  it;  and  for  the  fame  reafon  it  ought  not  to  re- 
lieve againft  a  covenant  for  the  giving  fuch  releafe.  Thirdly^ 
IImI  if  agreements  (though  upon  good  confidcration  and  dc- 
.  liberation) 


t« 
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Hamilton      liberation)  could  not  be  made,  it  might  turn  to  the  difadvan 
V.  MoHuH.     jgg^  of  infants  J  for  then  no  guardian  could  be  fccure  from 
fuits,  which  would  end  in  difcouraging  all  treaties  of  mar- 
riage on  behalf  of  thofe  that  were  in  wardfhip  to  them.     But, 

Lord  chancellor  faid,  that  admitting  there  was  no  fur- 
prize  in  the  gaining  of  this  covenant  from  duke  Hamilton^ 
(as  there  feemed  to  be  none)  it  being  agreed  upon  after  great 
deliberation^  and  advice  of  counfel  on  both  fides : 

And  admitting  there  had  been  no  concealment  of  the  mat- 
ters to  be  accounted  for,  (though  in  this  cafe  the  particulars 
of  what  was  to  be  releafed  did  not  fo  fully  appear  as  they 
might  and  ought  to  have  done :) 

Yet  this  covenant  to  make  fuch  releafe  ought  to  be  fet 

[  120  ]      aftde,  as  it  feemed  to  be  extorted  from  the  duke  by  one  who 

had  a  power  over  the  young  lady  courted  by  him;  by  one  who 

had  a  power  over  her,  as  her  parent^  which  ought  not  to  have 

been  made  ufe  of  in  this  manner. 

That  it  was  as  if  the  mother  (hould  fay,  you  (hall  not 
have    my  daughter,  unlcfs  you  will  releafe  all  accounts. 

That  this  agreement  was  within  the  fame  reafon  as  a  mar-, 
riage-brokage  agreement,  which  had  been  fo  often  condemned 

wsaik.i5«.   inequity-  (^) 

5«?*T5»^.'*'  A  bond  to  give  money  if  fuch  a  marriage  could  be  ob- 

tained, was  ill :  and, 

By  the  fame  reafon,  a  bond  to  forgive  a  fum  of  money  muft 
be  ill  alfo. 

That  the  cafe  of  a  mother  or  guardian  infifting  upon  gain 
for  confenting  to  a  marriage,  muft  be  a  much  ixu>re  frequent 
mifchief,  and  in  all  probability  oftner  happen,  than  an  agree- 
ment of  this  nature  with  a  third  perfon. 

That  it  was  moft  natural  in  this  cafe  to  treat  with  the 
guardian ;  and  to  tolerate  fuch  an  agreement,  would  be  paving 
a  way  to  guardians  to  fell  infants  under  their  wardihip ;  and^ 
the  greater  the  fortune  was,  the  greater  would  be  the  tempta- 
tion to  treat  in  this  manner  with  the  guardian,  in  order  to 
fuch  a  marriage. 

And  though  fuch  releafe,  had  it  been  given,  after  mar- 
riagc^  by  the  hufoand,  of  all  accounts  to  the  guardian,  might 

be 
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he  good ;  it  would  be,  bccaofc  if  fuch  rclcafe  were  gtrcn 
after  marrhige,  it  mnft  be  prcfumed  to  be  given  freely; 
whereas  this  covenant  could  not  be  fuppofed  to  be  made  finely, 
in  regard  the  duke  might  reafontbly  apprehend,  he  muft  have 
loft  riie  joung  lady,  if  he  had  refufed  the  covenant. 

Xhat  this  was  within  the  common  cafe  of  equity's  re* 
lieving  an  heir  againft  any  private  agreement  with  his  father, 
upon  the  marriage  of  the  heir ;  as  vi^ere  the  father  covenants 
to  fettle  an  eftate  on  the  marriage,  and  the  heir  privately 
^rees  to  repay  («)  back  fo  much  out  of  it  to  the  father;  the 
heir  is  under  the  awe  of  his  parent  in  fuch  cafe,  and  not  fup- 
polSsd  to  a£l  freely ;  for  which  reafon  a  court  of  equity  re<r 
lievcs  againft  all  fuch  private  agreements.  And  therefore 
lord  chancellor  relieved  againft  this  covenant  to  give  a  re- 
leafe.  (i) 


Hamilton 

If.  &10HUN4 

[  "I  3 


(*)VWeth« 
cafe  of  Sir 
Nicholas  Butler 
▼erfui  Sir  Hem* 
ry  Ctiauncey 
cited  in  the 
Abr.^of  Caf. 
in  Chancery  89* 


( I)  As  to  the  grounds  of  the  inter- 
ference of  this  court  in  tranfaflions  be- 
tween guardian  and  ward,  vide  Hykon 
V.  jHyboUf  2  Vez.  54.7.  and  Piet^t  v. 
ifariug^  therein  cited ;  which  was  heard 
before  lord  Hardnvickt  on  the  13  th  No- 
vemiftr^  '745>  where  Samuel  IVaringf 
havdng  been  guardian  of  Thomas  tiall^ 
who  was  intided  to  a  very  confiderable 
fortune  under  the  wills  of  two  relations, 
did  by  the  diredions  of  the  laid  Thomas 
Hall,  immediately  upon  his  coming  of 
age,  invefl  a  fum'of  4800  /.  part  of  the 
pcrfonal  eUate  of  the  faid  Thomas  Hall^ 
then  in  tlie  hands  of  the  faid  Samuel 
Warimgy  in  the  purchafe  of  3000 /.  Eail 
India  Itock,  in  his  the  laid  Samuel  War- 
ing*%  name,  and  on  the  22d  of  January 
following  the  faid  Thomas  Hall  con- 
firmed the  faid  3000/.  Hock  to  the  faid 
Samuel  IVaring  by  a  deed  of  gift  of  thac 
dace.  The  bill  was  filed  after  the  death 
of  the  faid  Thomas  Hall  by  the  perfons 
claiming  under  him,  to  open  the  ievcral 
^iccounts  of  the  faid  %^amuel  H'aring 
which  had  been  allowed  by  the  laid 
Thomas  Hall  in  his  life  time,  and  as  to 
this  fum  of  3000/.  ftock,  the  chief  point 
miide  by  the  bill  was,  that  it  was  to  be 


coniidered  as  an  ademption  of  a  legacy 
of  3000  /.  given  to  14  aring  by  the  will 
of  the  faid  Thomas  Halt^  made  juft  be- 
fore he  came  of  age.  Waring  by  his  an- 
fwer,  infiil^id  upon  it  as  a  bounty  from 
Thomas  Hall  in  refpeft  of  the  c^rc  and 
attention  fliewn  by  Waring  in  the  ma- 
nagement of  Hall\  affairs.  But  lord 
Hardiuicke  fet  afide  this  deed  of  gift 
on  the  ground  of  the  relation  in  which 
Waring  ilood  to  Hall,  as  appears^  as  well 
from  the  mention  made  of  thib  cafe  by 
lord  HarJ-wicke  himfclf  in  Hylton  v, 
liylton,  as  from  the  words  of  the  decree 
which  are  thefe,  *«  His  lordihip  dcclar- 
•*  cd  that  the  fum  of  3000/.  Kail  India 
'*  ftock  having  been  iccained  by  the  faid 
••*  Samuel  Waring,  guardian  of  the  faid 
*'  Thomas  Hall,  the  infant,  out  of  his 
**  cllate,  juft  on  his  attaining  his  age  of 
"  21  on  pretence  of  a  reward  or  prcfcnt 
**  for  hib  trouble  in  the  guardianlhip, 
**  ought  not,  under  the  circumftances 
**  of  this  cafe,  to  be  allowed  by  this 
**  court,  and  dotli  therefore  order  that 
"  the  faid  paper  writing  of  the  2 2d  of 
*•  ^January  1727,  be  aeliveied  Up  to' 
'*  the  plaintltf  to  becanccileU/'  Viue 
•'  Reg.  Lib,  B.  1745,  fol.   -jy 


Vol.  I. 


(2)  And  Turton  v.  Bin/on,  poft.  496. 
H 


Secondly^ 
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Hamilton  Secondly^  As  to  the  point  of  dower,  it  had  been  objected 

V.  MoHUN.  for  the  plaintiff,  that  this  was  a  gift  in  law,  not  in  equity, 

Na(ban4  feifed  ^^^  ^^^^  thtxt  could  be  no  dower  of  a  truft,  nor  conf^quently 

in  tee  mortgage!  ^f  ^  jj.q{j  term:    and  fuppofing  a  judgment  in  dower  had  in 

marries,  the  this  cafe,  been  recovered,  yet  there  muft  have  been  a  {b) 

IJ^'lntlrs  "Vhc  ^#/ ^^^^«//V  during  the  term;  and  it  being  fo  at  law,  aquitas 

^'^^t^haftta'd*^  ^ftt/V«r  legem.     And  lady  Radnor  and  Fandebendfs  cafe  was 

(hail  be  •iiijow-  citcd,  Cafes  in  Parliament  6q« 

ed.  (i)^ 

^k)   $9  ^  291.  tc  poft.  137,  lady  WilHams  verfus  Sir  Bourchier  Wray* 

But  lord  chancellor  contra :  there  ought  to  be  an  allow- 
ance of  the  third  part  of  the  profits  for  dower  to  the  mother, 
or  her  reprefentative.  The  cafe  of  lady  Radnor  verfus  Fan^ 
debendy  was,  where  there  was  a  purchafer  of  the  lands,  againft 
whem  the  dowrefs  fought  relief  in  equity  as  to  her  dower : 
whereas 

Here,  when  the  mortgagee  never  infiftcd  to  enter  for  his 
mortgage,  it  would  be  hard' that  the  heir  fhould  infift  upon 
it  to  prevent  the  dower,  Befides,  fhe  (had  there  been  occa- 
r  122  1  ^^on)  could  have  redeemed  the  mortgage.  And  as  to  the 
want  of  a  formal  affignment  of  dower,  that  is  nothing  in 
equity ;  for  flill  the  right  in  confcience  is  the  fame  :  and  if 
the  heir  brings  a  bill  againft  the  mother  for  an  account  of 
profits,  it  is  moft  juft  that  a  court  of  equity  fhould,  in  the 
account,  allow  a  third  of  the  profits  for  the  right  of  dower* 

Note^  2  Cham,  Cafes  157.  Ojbourn  verfus  Chapman  was  cited 
as  a  ftronger  cafe. 


(1)  Vide  Banki  v.  Sutton^  2  vol.  707.     Hill  v.  AJams,  2  Atk.  209. 
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Honor  verfus  Honor.  Cafe  30. 

ARticlcs  were    made  before,    and   in    confideration   of  ^°*^\^"^''' 
marriage,    and  entered  into  about  twenty-five   years      Cowper. 
fince,  whereby  lands  were  agreed  to  be  fettled  to  the  ufe  of 

Ac  hufband  for  life,  remainder  to  the  wife  for  life,  remainder  *  Eq!"ca.Vb. 

to  the  heirs  of  the  body  oJF  the  wife  by  the  hufband  begotten,  rj-^.^j^^^  ^^^ 

remainder  to  the  hulband  in  feev  fctticment 

mentioned  to 
be  maiWm  pwrfwmice  thirff,  were  both  made  before  the  marriage,  but  the  fettlemcat  varied  from 
the  uIm  ia  the  artidei :  decreed  to  go  accordinf  to  the  articles.  ( i) 

Sometime  afterwards  (but  before  the  marriage)  the  fettle- 
meat itfdf  was  made, and  recited  the  articles;  and  in pmfyonct 
0f  tb€  articles  (for  fo  it  was  mentioned  in  the  fettlemep)  thefe 
lands  were  limited  to  the  ufe  of  the  hufband  for  life,  remainder  to 
the  wife  for  life,  remainder  to  the  heirs  of  the  body  of  the  hufband 
on  the  wife  to  be  begotten,  remainder  to  the  hufband  in  fee. 

The  marriage  took  efFeft ;  and  there  was  ifTue  one  fon 
(the  plaintifF,)  and  the  hufband  married  again,  and  had  fc- 
veral  other  children. 

It  was  proved  that  the  intent  of  the  parties  was,  that  the      r  toj.  * 
father  fliould  have  but  an  eflatc  for  life ;   and  that   it  was 
taken  in  the  family^  and  by  all  the  relations,  that  the  father 
had  no  power  to  fell  or  charge  the  eflate. 

The  father  took  up  500/.  on  a  mortgage  of  the  premiflcs, 
having  got  the  fon  to  join  in  a  fine  without  any  confideration, 
and  the  fee-fimple  and  equity  of  redemption  of  the  mortgaged 
premifTes  were  limited  to  the  father. 


(i)  So  Weftv.  Erifey^  z  vol.    349,  inaniag;c,  and  the  fettlement  is  not  faid 

and  3  Bro.    Par.    Ca.    327.      Robert  v.  to  be  ludile  ///  purfuance  of  the  jarticUs^ 

kingjlij,   I    Vcz.  238.      Secus,  where  Lt^g  v.  Go!dv:ire,  Ca.  temp.  Talb.  20. 
articles  and  fettlement  ore  both  b(  foie 

H  2  Tke 
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Honor  i;.  The  fon  brought  his  bill  to  compel  the  father  to  rcconvcy 

Honor.        ^j  ycfcttlc  the  prcmifles  on  Ihe  fon  after  his  death,  aiid  to 
make  the  fettlement  purfuant  to  the  articles. 

Lord  chancellor :  It  is  a  plain  miftalce  in  making  the  fet- 
tlement vary  from  the  articles : 

The  articles  arc  prudent  articfes ;  and  the  wift,  though 
Ihe  IS  to  have  an  eftate-tail  thereby,  yet  cannot  bar  it,  but  is 
rcftraincd  by  n  -ff.  7.  (i)  And  it  was  plainly  intended  that 
the  father  fliould  not  have  a  power  of  defeating  and  ftarving 
the  iflue. 

And  the  articles  being  fo^  the  fettlement,  which  is  faid  to 
be  made  purfuant  thereto,  fhcws  there  was  no  alteration  of 
the  intention,  nor  any  new  agreement  between  the  making 
of  the  articles  and  the  fettlement;  and  this  appearing  upon 
the  face  of  the  articles  and  fettlement,  and  in  the  plain  reafon 
of  the  thing,  the  length  of  time  is  immaterial. 

Therefore  decree  the  defendant  the  Either,  and  his  fecond 
r  j2r  ]  wife,  t9  join  in  a  conveyance  to  fettle  the  eftate  ashy  the  arti- 
cles, (^.)  to  the  father  for  life,  remaiiKJer  to  the  plaintiff 
the  fon  in  tail.  But  as  to  the  mortgage,  the  fon  having 
joined  in  it,  this  court  will  not  fet  it  afide ;  but  let  the  father 
keep  down  the  intereft  during  his  life;  and  in  regard  the  de- 
fendant the  father  infifts  to  take  advantage  of  this  miftakr, 
let  die  conveyance  be  made  at  his  charge,  and  let  him  pa^ 
cofts. 


(i)  Vide  Cretn  V.  Eiins,  a  Atk.  477.     H'hatky    \\   Ktrnf,  cited  in  Uoixeli  ^. 
Uo-'Msl,  2  Vcz.  358. 


Cafe  31.  Harvey  ver/us  Harvey, 


iVcrn.  659.  A       Having:  a  daughter  marned   to  the  de/endant,  by  his 

Biirnard  103.  /\  .        ^   ,  ,  T  /-        •      /i  1  •     j  .  ,     1  « 

109,  Jl\.»  will  devifed  his  pcrfonal  eltate  to  Ujs  daughter,  to  hold 

c8^V  7.  ^  *     to  her  particular  and  feparate  ufc,  and  died. 

*  Eq.  Ca   Ab.  ^  -      .        ,  .        .  I 

159-  pl»   3      0«vifc  of  a  pcrfonal  eflutc  to  a  feme  covert  lor  her  Icparate  ufc,  without  naming 

uuttcci  .  ^.  Whether  good  to  bar  the  hulbana  * 

Afterwards 
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Afterwards  the  hufband  (part  of  this  perfonal  cftate  con- 
fiiiing  of  a  mortgage)  agreed  by  writing  under  his  hand,  that 
the  wife  ihould  enjoy  it  to  her  f<?parate  ufe. 

And  the  queftion  was,  (here  being  no  truftees  to  whom 
the  devife  was  made)  whether  the  wife  (hould  enjoy  this  per- 
Ibaal  eftats  without  its  being  intermeddled  with  by  the  huf- 
band ? 

Lord  chancellor:  This  is  a  great  queftion,  whether  the 
hulband  (hall  be  compelled  to  let  the  wife  enjoy  this  perfonal 
cftate  to  her  own  ufe  ? 

For  though  it  is  objcfted,  that  the  teftator  had  a  power  to 
devife  it  fo^  and  that  his  intent  was  to  make  ufe  of  fuch 
power,  yet  it  being  given  to  a  married  woman,  and  no  con* 
trad  precedent  or  fubfcqucnt  from"  the  hufband,  that  he  will 
not  intermeddle  with  it,  the  hufband^s  title  to  this  eftate  is 
fubfequent  to  the  will;  and  the  intention  being  repugnant  to 
the  rules  of  law,  [viz  )  that  a  feme  covert  (hould  have  a  {a) 
property  in  perfonal  goods ;  it  feems  to  me  to  have  fome  diffi- 
culty in  it. 

Wherefore  let  it  be  rcferved  as  a  cafe  to  be  argued. 

But  as  to  the  mortgage,  where  the  hufband  has  contracted 
or  declared  under  his  hand,  that  he  would  not  intermeddle 
with  it ;  though  fueh  declaration  may  be  voluntary,  yet  it 
muft  be  prefumed  to  proceed  from  a  fcnfc  the  hulband  had  of 
the  teftator's  intent  that  the  wife  (hould  enjoy  this  mortgage 
feparately;  and  to  be  founded  on  natural  jujlice,  though  not 
on  centra,^.  For  which  rcafon,  the  court  was  clearly  of 
opinion,  that  the  hufband  (hould  be  bound  by  this  agreement. 

And  lord  chancellor  faid,  that  if  a  real  efta*e  were  dcvifrcl 

to  a  feme  covert  for  her   feparate  ufe,  and  a  declaration  that 

the  hulband  (hould  not   intermeddle  with  the  profits,  but  that 

the  wife  (hould  enjoy  them   leparately,  he  doubted  this  would 

'  be  a  repugnant  claufe,    and   the  hufbaud  would  ftill  enjoy 

them,  (t) 

Burriugc 


Harvey  v. 
Harvey. 


What  circom- 
ftauces  will  un« 
d«ubtcJly  make 
fuch  wm  good* 


[   126    ] 


(m)  Vide  Bur- 
ton vcrfus  Pier- 
point  poft. 
▼ol.  a.  yS. 


(t)  It  does  not  appear  either  hv  th»s  report,  or  that  In  rem,  nor  cvrn  in  the  re- 
gi:tcr's  boolc,  what  vvd*^  lor  J  Ci*\vj)rr\  finul   dctermiuation  upon  this  point;  but 

H  :.  the 
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^^'^^  32.  Burridgc  verfus  Bradyl.  (2) 

[  127  ] 

A   Man  has  a  wife  and  two  daughters,  and  by  his  will 

ceUor  Cowl  -^^^  dcvifes  3,400  /.  to  be  laid  out  by  his  executors  in  the 

PER.    Caufe  purchafe  of  annuities  in  the  exchequer  for  99  years  term; 

by  corifcnt.  and  to  be  enjoyed  by  his  wife  for  her  life,  ihe  releafing  her 

*  ^^'pj^**.  ^***  dower ;  and  after  her  deceafc,  to  go  equally  to  his  two  daugh- 

Pccunitiy  le-  tcrs;  and  bequeaths  1000 /•  a-piece  to  his  faid  two  daughters, 

feu  wanting, "  Payable  at  their  age  of  21,  or  marriage;   and  dies,  leaving 

flcra**c-^*but°  vc^yli^'c  morcaflets  than  would  pay  the  3,400/.  which  was 

a  legacy  given  to  be  laid  out  in  the  buying  the  exchequer-annuities. 

to  a  wife,   in  ^      o  * 

confidcration  that  Ih*  rclcafc  dower,  Aall  be  preferred.    So  mojiey  bequeathed  to  buy  land,  or  aa 

annuity,  is  as  a  fpecifick  legacy,   and  ihaU  not  come  in  average. 

And  objcfled,  thefe  were  all  pecuniary  legacies,  and  there 
being  a  deficiency,  they  muft  all  come  into  average,  and 
fufFer  alike;  that  equality  was  the  higheft  equity:  and  it 
would  be  very  hard  if  the  wife,  who  might  marry  again, 
fhould  go  away  with  all,  fo  that  the  children  might,  in  her 
life-time,  ftarve,  and  be  without  any  fubfiftcnce,  *' 

Lord  chancellor :  The  3,400/.  fliall  have  the  preference; 
and  if  there  be  not  afTets  enough  to  pay  the  other  legacies, 
they  muft  be  loft. 

It  is  of  fome  weight,  that  thcfc  annuities  are  to  go  to  the 
children  after  the  wife's  death  ;  but  efpccially  ab  the  wife  is  a 
purchafer  of  the  annuities  for  her  life,  by  her  releafing  her 
dower,  (3)  and  for  that  money  ordered  by  will,  or  articled 


thccafc  of  J5f»«^*/ verfus  Z)/7i;/V,  (i)  which  was  determined  at  the  Rolls  in  Dc- 
(ember  1725,  fccms  to  have  fettled  it. 

U)  Pod.  2  vol.  316.  Vide  alfo  Rolfe  holdcn  a  truflee  to  feparate  ufc  of  wife 
v.  PuJJcr,  Bunb.  187.  In  Darky  v.  of  an  elate  devif:d  to  bim  for  the  //vf- 
DarUj,   3    Atk.    399.  -  Hufband  was      lib(.od  if  the  ^.vife. 

(2)  Reg,  Lib,  A,  1709,  fo,  536. 

(3)   Vide   Bhiver  v,  Mcrrct,   2  Vc7.  the  anniiiticii   by  releafing  her  dower, 

429,    where    lord   Hariiiuicke  confidcrs  Vide  iilfo  Le^^in  v.  Leixin,  2  Vez.  415. 

this  cafe  of  Burridge  v.  BradyK  to  have  as   to  priority  among  (I  pecuniary  le- 

bccn    determined    principally    en    the  galces. 


ground  of  the  wife  being  a  purchafer  of 


tA 
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to  be  bid  out  in  an  annuity,  or  in  land,  is  in  equity  looked  Burr i dab 

upon  as  an  annuity,  or  land,  and  confequently  to  be  taken  v-  Braotl. 
for  a  fpecifick  devife,  (i)  and  not  a  pecuniary  legacy;  it  is 

therefore  to  be  preferred  before  a  pecuniary  legacy,  {a)  {m)  See  the  an. 

thority  of  tbie 
iecxee  qaeftlMed  by  Urd  Pirker  poft.  541.  in  the  cafe  •f  Hintoa  Terfus  Pinke. 

(1)   Siii  c§MirM,   as  to  an  annaity.     Atk.  693.    and    Ha/tOM  v,  MtMUot^ 
charged  npoo,  or  to  be  porchafed  by     therein  cited* 
peribnal  eftate,  Htuu  v.  Einuaris,  3 


H  4  DB 


I  li«  ] 


DE 


Term.  St  Michaelis,  171Q. 


Cafe  33. 


Lord  Keeper 
Hailcoukt. 


Pyc  ver/us  Gorge,   (i) 

IT  was  declared  by  the  lord  keeper  Harc9urtj  that  "where 
there  were  truftccs  appointed  by  will  to  prefenrc  contin- 
gent remainders,  and  they,  before  the  birth  of  a  fon^  joined 
in  a  conveyance  to  deftroy  the  remainders,  this  was  a  plain 
breach  of  truft ;  and  any  perfon  taking  under  fuch  convey- 
ance, if  voluntarily,  or  having  notice,  fliould  be  liable  to 
the  fame  trufts. 


Silk.  680. 
Gilb.  Chanc. 
«6i,  305. 
1  Eq.  Cm*  Ab« 
384  pi.  I. 
Pre.  Chi.  308. 
Truftccs  for 
prcfefving  con- 
tingent remainders  join  in  i  conveyance  before  the  birth  of  i  fon  ;  this  i  breich  of  truft,  and  equity 
will  a-iieve. 

And  tho'  it  was  objected,  that  this  had  been  only  ehiurizid 
in  equity,  and  that  there  never  was  any  precedent  of  a  decree 
in  fuch  a  cafe  : 

Lord  keeper  (dXij  it  was  fo  very  plain  and  reafonable,  that 
if  there  was  no  precedent  in  this  cafe,  he  would  make  one. 

But  this  was  not  the  principal  cafe,  which  was,  that  there 
was  a  fon  born  before  the  conveyance  by  the  truftees,  and  the 
eftate  being  in  mortgage  the  fon  came  into  equity,  after  the 
death  of  the  tenant  for  life,  to  redeem. 

Agreeably  to  what  was  thus  declared  by  lord  Harcourt^  it 

has  been  fince  expref&ly  decreed  by  lord  chancellor  Klng^  affift- 

cd  by  lord  Raymond  and  chief  baron  Reynolds^  in  the  cafe  of 

(a)  Manfcl  verfus  Mavfel^  Dec.  1 732-  which  was  the  cafe  of 

%  voluntary  fcttlement ;   and  where  the  court  unanimoufly 

delivered  it  as  their  opinion,  that  nothing  in  common  juftice, 

fcnfe,  and   reafon,  could   be  a  plainer  breach  of  truft,  than 

that  thofe  who  were  appointed  truftees  to  the  intent  to  pre- 

(MVidepoft.       fcrve  the  eftate  to  the  firft  fon,  (and  for  that  purpofe  only,) 

wfut  ci!p!        (hould,  dircftly  {b)  contrary  to  their  truft,  join  in  the  deftruc- 

*'*'?'  *  f '^'        tion  of  the  fettlcmcnt. 

>erfus  Oiboroe 
38J5. 


[    129    ] 


U)  Vide  this 
Caicpoft. 
2vul.  678. 


'1)  Vide  this  cafe  dated  at  large,  i  Bro.  Pari.  Ca,  359. 
affirmed  by  the  houfe  of  lords. 


The  .decree  was 
But 
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Bat  where  there  is  tenant  for  life,  remainder  to  tiie  lirft  foil  Py  b  v. 
&c.  and  no  truftees  to  prcferve  contingent  remainders,  in  ^o&ci. 
loch  cafe,  if  tenant  for  life,  by  fine  or  feoffment,  deftroys  the 
Tcmainders,  there  being  no  truftee,  there  can  be  confequentljr 
no  breach  of  truft ;  and  this  being  the  law,  chancery  will  not 
interpofe:  but  then,  as  this  was  a  hardfhip  at  law,  to  prevent 
which,  the  method  of  appointing  truftees  was  invented,  fo  it 
is  reafonable  that  the  truftees,  when  they  let  in  this  hard&ip 
by  violating  the  truft  repofed  in  them,  (hould  themfelves  be 
liable  for  the  fame ;  but  if  the  conveyance  be  voluntary,  or  if 
there  be  notice  of  the  truft,  ftieh  truft  flull  follow  the  land. 


Benfon  ver/us  Benfon.  Cafe  34. 

TWO  thoufiind  pounds  (whereof  1500/.  were  the  wife's  .     ^ 

portion,  and  500/.  the  hufband's  moncy,J  were  agreed,  Taivoii 

by  articles  before  marriage,  to  be  invefted  in  a  p^rchafe  of  Mafter  of  the 

lands,  to  be  fettled  upon  huiband  and  wife  for  their  lives,  re-  Rolls. 

mainder  to  die  heirs  oi  the  body  of  the  wife  by  the  hufband,  »  £q.  Ca.  Ab. 

remainder  to  the  heirs  pf  the  huiband.  piVa^,  *  '*  ^*°* 

Where  money 
IS  a^Tved  by  articles  to  be  laid  out  in  Itnd,  the  party,  who  would  have  the  fole  intereft  in  the  land 
when  bought,  may  cle^  to  have  the  money  paid  to  him,  and  that  it  fhaU  not  be  laid  out  in  land* 

The  hufband  receives  the  whole  2000  /.  the  wife  dies  leav- 
ing a  fon  and  three  daughters ;  after  which  the  hufband  dying 
inteftate,  the  eldeft  daughter  takes  out  adminiftration  to  the 
father. 

The  fon  brings  a  bill  againft  his  fitter  (the  adminiftratrix) 
to  have  the  money  paid  to  him,  electing  that  it  fhould  not  be 
laid  out  in  land,  and  fettled  as  had  been  agreed  by  the  articles. 

How  conf  :  This  may  be  a  prejudice  to  *he  fifters,  who 
if  the  lands  were  to  be  fettled,  and  afterwards  the  fon  fhould 
die  without  iflue,  and  without  levjing  a  fine,  would  be  in- 
titled  to  them  under  the  contingency ;  and  there  can  be  no 
rcafon  to  deprive  the  fitters  of  any  contingency  ;  and  this  bill, 
tho'  faid  to  be  brought  to  execute  a  truft,  does,  at  the  fame  time, 
fcek  to  breai  it. 

Cur':  A  fine  cannot  be  levied  of  money  agreed  to  be  laid 
out  in  a  purchafe  of  land  to  be  fettled  in  tail;  but  a  decree 
can  bind  fuch  mofiey  equally  as  a  fine  alone  could  have  bound 

the 


Benson  i;. 
Benson. 

[  13'  ] 


(g)  Foft.  3S9, 
Scciey  verfus 
Jago,  &  Short  TCifut  Wood^  47  s 
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the  land  in  this  cafe,  if  bought  and  fettled ;  and  in  regard  the 
plaintiff  the  fon  would  have  the  intire  intereft  in  the  lands 
when  purchafed  and  fettled »  and  the  abfolute  power  over  them, 
and  that  a  court  of  equity  will  not  decree  a  (a)  vain  thing : 


(0 


What  debt  a 
fpccialty,  and 
what  a  fimple 
coBtrad* 


Vid<p*ft.Dc( 
ircrfus  Deg.  % 
vol.  414. 


Flz.  Decree  a  purchafe  and  fettlement  to  be  made,  which 
the  fon,  the  next  moment,  by  a  fine,  only,  may  cut  off;  there- 
fore fince  the  fon  eleds  to  have  the  2000  /.  let  him  take  it^  and 
let  the  adminiftratrixbe  indemnified. 

Then  it  was  objeded  by  Mr.  Howy  that  tliis  was  not  as  a 
debt  by  fpecialty  from  the  inteflate,  but  only  by  fimple  con- 
trad,  there  being  no  exprefs  contrail  from  the  intefhite  by  the 
articles  to  pay  it;  fo  that  it  was  at  moft  but  a  breach  of  truii:, 
as  money  received  and  mifapplied.     Sid  per  cur* : 

It  is  a  debt  by  fpecialty,  and  to  be  paid  in  that  degree;  for 
it  is  agreed  by  the  articles  (to  which  the  hufband  was  a  party) 
that  itiball  be,  within  fuch  a  time,  laid  out  in  land ;  and  the 
hufband  having  received  it,  and  not  having  laid  it  out,  has 
broken  that  agreement ;  and  an  agreement  under  hand  and 
feal,  by  deed,  is  a  covenant,  and  confequently  a  fpecialty. 


(l)  So  Edwards  v.  Coumte/i  rf  War^ 
nuickt  poft.  2  vol.  173.  Oidbam  v. 
Hughes^  2  Atk.  453.  Trajfhrd  v. 
Moebm.  3  Atk.  447.     CuMningbam  v« 


Moody,  I  Vcz.  176.  Contra,  -^^''s 
Cafe«  poll.  3  vol.  1 3.  and  Mr.  OmfiKv's 
Cafe  mentioned  in  the  note  to  i^rr's 
Cafe. 


DE 


D£ 


Term.  S.  Hillarii,  ijio. 


[  »3»  J 


Webb  &  al*  verfus  Webb.  ^  , 

Calf  25, 

TpDfyjRD  Webb  the  defendant's  grandfather  and  his  truf-  Lord  Keeper 

Xli  tecs,  in  confideration  of  a  marriage  between  Thomas  his  Harcourt. 

Con  and  Amu  his  then  wife,  and  350/.   portion,  did  affign  *  E^qVca!  aL 

di?ers  lands  in  Horjlty  in  Glocejierjbire  to  truftees  for  the  re-  3^3*  p'*.  12. 

mainder  of  a  term  of  1000  years,  upon  truft  to  permit  the  fon  riagc  a%ns*a' 

to  enjoy  the  fame  fo  long  as  he  fhould  live;  and  after  his  de-  *VaT/°'n  t^* 

ceafcj^then  to  jinne  his  wife  as  long  as  (he  (hould  live;  and  f'»-  himfeif  fof 

after  tficlr  deceafe,  to  permit  the  heirs  of  the  bodies  of  the  faid  to  his'tl?fe  foT 
J%§mas  the  fon  and  Anne  his  wife  to  be  begotten,  to  hold  the 
premifles  during  the  remainder  of  the  term  ;  and  for  want  of 
fuch  ifliie,  to  be  enjoyed  by  the  right  heirs  of  the  faid  Thomas 
the  fon. 


lift*,  remainder 

to  the  heirs  of 

the  bodies  of  the 

hufVanJ   and 

wife,   lemainder 

to  the  husband's 

right  heirs ;  the 

wife  diesleavji^ 

ifloe  ;  the  whole  term  vefts  in  the  hwiband,  and  he  may  affign  it.  (i) 

nomas  and  Anne  had  feven  or  eight  children  ;  and  he,  hav- 
ing furvivcd  his  wife,  and  fettled  about  two  thirds  of  his 
eftate  on  the  defendant  his  eldeft  fon,  (to  the  value  of  about  / 

hoc/.)  and  being  indebted  about  300/.  made  a  mortgage  of 
the  premifles  for  fecuring  of  that  money  5   and  in  order  there-      L    '33  ] 
unto,  took  out  adminiftration   to  the  laft  furviving  truftee; 


(l)  So  At  kin/on  v.  Huubin/cn,  pofl. 
3  vol.  259.  Ftreyts  v.  Robert/on^  Bunb. 
301  •  Burftrd  V.  Lee^  2  l^Tte.  210. 
Saltern  v.  Saltern^  2  Atk.  376.  Pel- 
ham  r.  Gregory,  5  Bro.  Pari.  Ca.  435. 
Tbeebridge  v.  Kihurne^  2  Vcz.  230. 
Garth  v.  BaUuuin,  2  Vcz.  646 — 660. 
But  this  may  be  othcrwifc  upon  the  ap- 
parent intent  of  a  tcftator.  Clare  v. 
Clare,  Ca.  temp.  Talb.  21,  Htdg/on 
v.  Bifjey,  2  Atk,  89.  (as  10  the  ground 

3 


of  determination  of  which  cafe,  vide  2 
Vez.  236  r*nd  660.)  JVitbcrs  v,  Algood, 
(cited)  I  \  ez.  150.  ^unds  \\  Dix* 
♦xvi?// (cited)  2  V'ez.  652.  All  which  arc 
cafes  of  chattck  reaL  As  to  the  like 
limitations  of  chattels  per/onal,  vide 
pod.  290.  Stale  V,  Seale.  Whether 
there  fliall  be  any  difference  in  the  effect 
of  limitations  of  chattels  real  and  per^ 
/onal,  vide  poll.  665.  and  Beauderk  v» 
Dormer,  2  Atk.  312.  314. 

and, 
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Webb  v.      and  afterwards  af&gned  this  term  to  the  plaintiffs  upon  truft 

^**'*       that  they  (hould  fell  the  fame,  and  in  the  iirft  place  pay  off"  the 

mortgage  ;   and  then  pay  the  remainder  to  his  executors,  to 

be  difpofed  of  by  them  for  his  younger  children,  as  he  ihould 

appoint  by  his  will. 

After  this  he  made  his  will,  and  the  plaintiffs  Baker  and 
Stager^  i^c.  executors,  and  fhortly  after  died. 

The  plaintiffs  the  truftees  and  executors,  being  difturbed 
by  the  defendant,  brought  their  bill  for  the  execution  of  the 
faid  truft  and  will* 

The  defendant  by  his  anfwer  fct  forth  the  firft  deed  of  truft, 
and  infifted,  that  he,  as  eldeft  fon  and  heir  of  his  faid  father 
and  mother,  was  intitled  to  the  premiflesby  virtue  of  that  fet- 
tlement,  and  that  he  ought  to  have  the  fame,  notwithftandlng 
his  father's  mortgage,  affignment,  and  will. 

The  caufe  was  heard  before  the  mafter  of  the  rolls,  who 
difmifTed  the  plaintiffs  bill. 

But  upon  petition  to  the  lord  keeper,  it  w^s  reheard  by 
him,  who  took  time  to  confidcr  of  it ;  4nd  thi^  day  being  ap- 
pointed for  judgment,  Mr.  Fifmon  (who  was  abfept  9^t  ih^  re* 
hearing  by  reafon  of  (i^knefs)  was  heard  for  the  defendant: 

And  infifted  ftrongly,  that  this  cafe  was  exaflly  the  fame 
(#)  1  Vcm.  43.  ^5  that  of  {a)  Peacock  and  Spooner^  where  a  term  for  years  was 
affjgncd  in  truft  for  one  for  life,  remainder  to  the  heirs  of  his 
body;  which  caufe  was  heard  before  lord  chancellor ^^rifyi 
in  1688.  who  was  of  opinion,  that  the  tenant  for  life  had  the 
[  '34  ]  whole  term,  and  decreed  accordingly;  but  afterwards  coming 
on  to  be  reheard  before  the  lords  commiflioners,  (b)  they  took 
it  that  the  words  [heirs  of  the  body]  were  a  defcription  of  the 
perfonwhowas  intended  to  take,  and  reverfed  \otA  Jefferey*% 
decree  ;  and  upon  an  appeal  to  the  houfe  of  lords,  the  com* 
mi flTioners  decree  was  affirmed,     (i) 

It)  1  Vcrn.  It.  ^^^^  ^^  ^^^  ^^^^  ^^  Ward  verfus  Bradley^  (c)  the  trufts  of  a 
term  were  limited  to  Cole  for  ninety-nine  years,  if  he  fliould 
fo  long  live,  remainder  to  the  heirs  of  his  body  begotten  on 
his  wife;    Cole  difpofed  of  the  whole  term,   and  died  leaving 


(i)  So  Daffsrne  v.  Goodman,  z  Vem.     362% 

children. 


(^jaVem.  155. 
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childreo,  who  brought  theU  bill,  and  had  a  decree  in  their      Webb  v. 
favour.  WiBB- 

Sir  J^fi^  JtijU  for tYit  plaintiffs:  The  rule  in  equity  is  Ae 
fame,  aB  (e  th^  truft  of  a  terol^  as  it  is  at  law  in  cAfes  of  a 
freehold}  fo  that  wherever,  upon  a  limitation  of  a  freehold^ 
a  man  by  a  fine  or  recovery  can  bar  his  iflWe,  if  there  is  the 
feme  limiutibn  of  this  tnift  of  a  term,  in  that  cafe  alb  the 
party  may  di^fe  of  the  whole  term. 

There  h  a  great  difference  between  our  cafe  and  th'at  of 
Peac9ck  verfus  Spioner-,  in  that  cafe  thb  limitation  was  for  fo 
tSlany  7&a}%  aa  tfie  Miih  flIoMd  live^  and  then  to  his  wife  tnthe 
ftjne  tilayindr)  dMi  to  the  hms  of  the  body  of  the  wife  begot- 
ten by  the  hufband ;  now  this  was  the  eftate  of  the  fauiband, 
and  was  a  fettlemeat  manic  by  him^  and  therefore  it  wascon- 
fidered  as  in  the  cafe  of  a  freehol4  («)  upon  the  Staiitte  of  if.   («)  vide  pot. 
7.  ca.  20.  for  preventing  womeas  aliening  the  eftates  of  their   kII]%^!!!'*^ 
hufbands  after  their  deaths :  for  there  the  wife,  with  a  fecond 
hufoand,  was  endeavouring  to  defeat  the  children  of  the  iirft 
hu(band ;  and  this  was  a  great  ingredient  in  the  cafe  to  induce       ^  '35  1., 
the  lords  to  go  fo  far. 

Lord  keeper :  I  never  heard  it  faid,  before  the  cafe  of  P^a- 
^ck  verfus  Spooner^  that  the  limitations  of  a  term  in  equity  dif. 
fered  from  the  cafe  of  a  freehold  at  common  law. 

That  cafe  is  the  only  one  which  in  any  manner  refembles 
ttixs  i  but  as  it  fcems  far  from  being  exadUy  parallel,  I  do  not 
think  myfelf  tied  up  by  it.  ( i ) 

Now  that  cafe  dilFers  from  this  in  feveral  material  ciicum^ 
ftances : 

ly?.  The  limitation  there,  was  to  the  heirs  of  the  body  of 
the  wife  ^  here  to  the  heirs  of  the  bodies  of  the  hufband  and  wife. 

jjlyy  There  the  party  had  not  the  legal  eftate,  but  the  fe- 
cond hu(band  took  out  adminiftration  to  the  Hrft,  and  ima- 
^ning  that  he  had  a  right  to  the  whole  term,  brought  his  bill 
againft  the  truftccs  to  compel  them  to  affign. 

In  the  cafe  before  me,  the  party  aliening  has  the  legal  eftate. 


(i)  So  as  to  the  authority  of  Pwri?^^  v.  Spooner^  vide  2  Vez.  237  and  66o, 

34. 
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Wkbb  V,  3^yf  Ia  that  caie  there  was  no  difpoiition  ; 

Webb 

Here  is  a  mortgage  and  difpofition  for  younger  children^ 

which,  were  the  plaintiffs  not  to  prevail,  muft  be  defeated  ; 

And  therefore,  there  being  thefe  material  variations  between 
the  one  cafe  and  the  other,  I  think  I  am  at  liberty  to  deter- 
mine this,  as  if  the  cafe  of  Peacock  verfus  Sptwner  was  out  of 

r  1^6  1       ^^^  ^^J^*     ^  ^™  '"^^  ^  ***^^  ^^^^^  heard  it  faid  by  this  court, 
that  the  cafe  of  lady  Radnor  verfus  Vandcbendy^  was  of  a  pur- 
(4}  Ante  III,      chafer ;  [a)  and  that  in  any  cafe  which  varied  from  it^  as  where 
there  was  no  purchafer,  they  would  vary  too. 

The  decree  at  the  rolls  muft  be  reverfed ;  and  the  truftees 
be  let  into  a  redemption  of  the  mortgage,  and  be  decreed  ta 
perform  tbetrufts. 

It  feems  in  this  cafe  there  were  40/.  given  the  defendant  by 
his  father's  will,  on  condition  that  he  did  not  difturb  the  truf- 
tees, and  they  coming  now  to  have  an  execution  of  the  truft^ 
and  that  he  might  either  join  with  them  in  a  fale,  or  lofe  his 
kgacy: 

rather  gim  his  Per  cur^ :  If  he  will  join  with  them,  he  (hall  have  the  40  /• 
foniiltio'ji  Tat     legacy ;  if  not,  then  he  (hall  forfeit  it. 

he  does  not  dif- 
turb his  truftee  (  on  the  tniftee^s  applying  for  %n  execution  of  the  truft^  foa  decreed  either  Co  join  in 
a  fale  of  the  prcmUTet^  or  elfc  to  forfeit  his  40 1.  legacy.   (l)  « 

(i)    But   in    fubfequcnt   cafes   this  Ptnuclly.  Morgan ^  2  Vcrn.  90.     IAor~ 

fecms  to  have  l)cch  confidcrcd  merely  as  ti$  v.  Burroughs^   i  Atk.  404.     Unleft 

a  condition  in  Hrrorem  and  therefore  the  legacy  be  given  over  as  in  Cieavac 

void.    Spilht  v.  Lhyd,  poll.  3  vol  344.  v.  S furling,  poit.  2  vol,  528. 

Cafe  36.       Lady  Williams,   Rclid  of  Sir  William  Wil- 
liams,  verfus  Sir   Bourchier  Wray.     On   a 
[  137  ]  Bill  of  Review. 

Lord  Keeper  /TAHE  plaintiff  brought  a  writ  of  dower,  and  recovered 
Harcourt.  J[  judgment  by  default;  the  defendant  Sir  £. /f>i7y  pre- 
2i9^pl.*4.  *  ferred  his  bill  to  be  relieved  againft  the  judgment  in  dower, 
*"  Vefn*^*'  V'     ^"  ^^^^  equity,  {viz.)  that  as  to  the  part  of  the  lands,  (the  live 

Dower  allowed, 

though  there  was  a  tntft-term  fubfiaing.  (i) 


(1)  So  lady  Dudley  v.  lord  Dudley ^       2  vol.   707,     Hill  v,  Adams,   2  Atk. 
Pi«.  Cha.  2411     Bau^j  v.  Sutton,  poll.       209. 

parilhea 
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parlihes  in  the  pleadings  mentioned,)  tho'  the  phintiiF  the    j^^„  Wil* 
lady  lyillsams  had  recovered  judgment  in  dower,  yet  there      liams  <v. 
was  a  fubfifting  term  for  ninety-nine  years  in  thcfe  lands,  prior     ^"'  2©^*- 
tober  marriage;  and  that  the  legal  eftateof  this  term  was  in       Wilat, 
one  Mr.  BMUyj  as  a  collateral  fecurity  for  his  quiet  enjoy- 
ment of  certain  lands  called  Lecquidijfa ;  that  fubje£t  to  this 
collateral  fecurity,  the  term  was  declared  in  truft  to  attend 
die  reverfion  and  inheritance  which  was  in  Sir  JVHUam  ff^U 
Cams  the  plaintiflF's  late  hufband ;  and  that  Sir  JVtUiam  ff^I/iantf 
being  thus  feifed,  and  having  intermarried  with  the  plaintiiF, 
did,  by  his  will,  devife  thefe  lands  to  Sir  B.  TFray  for  life,  re« 
mainder  to  his  firft  and  every  other  fon  in  tail  male,  with  re- 
mainder to  his  brother  Mr.  Chichejier  JVray  in  lilce  manner, 
with  remainder  in  fee-fimple  to  the  late  King   WiUiam^  and 
that  the  faid  Mr.  BulkU)\  having  been  interrupted  in  the  en- 
joyment of  the  Lecquidijfa  eftate,  was  decreed  to  have  fatisfac- 
tion  out  of  the  ninety-nine  years  term  of  the  land  in  the  five 
parifhes. 

a8  ^um  1700.  (^)  This  caufe  was  heard  before  the  lord   [A  rrpff»Vn« 
keeper  Wright^  who  declared,  that  the  now  plaintiff  the  lady   *"    ^*"'  '^"*' 
JPlUiams  was  not  dowable  of  thefc  lands  in  the  five  parifhes, 
there  being  a  truft-term  fubfifting  in  them,  prior  to  her  mar-      L    '3^   ^ 
riage  ;   and  that  equity  would  not  aid  a  dowrefs;  for  that  no 
dower  ought  to  be  of  a  truft,  and  if  not  of  a  truft  in  fec-fimplc, 
by  the  fame  reafon,  the  plaintiff  was  not  to  be  aiJeJ  agalnft  a 
truft-term  :  wherefore  he  decreed  M.  Buikley  to  produce  the 
deed  at  a  trial  at  law,  to  enable  Sir  B.  Wray  to  recover  the 
pofleffion  of  thcfe  lands  in   the  five  parlflics,  and  that  the  now 
plaintift'    the  lady  JVilliam%  (hould    account  for  the  profits 
thereof. 

21  March  170 1,  upon  the  rehearing  of  this  caufe  before 
the  lord  keeper  IVright^  and  upon  deliberation  ami  time  laLcn 
to  confider  of  it,  and  on  perufal  of  the  bill,  ^%•hich  vviis  left 
with  his  lordfhip,  he  affirmed  his  former  decree. 

At  the  rehearing,  the  now  pLiintlfr  th^  iaJy  jniliams'^ 
couniel  cited  [inter  aC)  the  Cufcs  oi  Fortir  vcilas  Hammond^ 
Sncll  \h)  vcrfus  Clay^  Pembcrton  vcrfus  Jciridl^  and  infiftcd,  (i) a  Vcrn. 5*4. 
that  Sir  Bourchter  who  was  but  a  volunteer,  fhould  not,  in 
equity,  be  relieved  againtt  adowicfsj  and  rhat  this  cafe  was 
different  from  that  of  lady  Rudnor  iind  yundihendy^  {c)  afErmed    CO  J'^'^1-  C».  69, 

in 
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Lady  Wil- 
liams v«* 
Sir  BovR. 

Why. 


[  139  ] 


(4)  The  plain- 
tiff  recovers^ 
but  there  is  a 
cctl'et  executio 
during  the  cerxn. 


in  thehoufeof  peers,  in  regard  Vandeben^  was  a  purcbaier; 
alfo  that  here,  if  the  judgment  in  dower  was  irregular.  Sir  B. 
ought  to  proceed  and  reverfe  it  at  law. 

To  which  it  was  anfwered,  that  if  lady  WilSafm  had  been 
plaintiff  in  the  original  bill  in  equity,  (he  could  not  have  been 
relieved  i  forarmucfa  as  the  ninety*nine  years  term  muft  have 
fubfifted,  as  well  for  the  benefit  of  the  devifee,  as  of  the  heir  at 
law.  That  this  was  the  fame,  in  reafon,  with  the  lady  Rod" 
nor*s  cafe,  and  that  the  term  of  ninety-nine  years  was  prior 
to  the  marriage,  and  fo  the  hulband  only  feifed  of  the  reverfion 
in  fee  during  the  coverture  ;  that  as  to  yamUbend/s  being  a 
purchafer,  he  was  fo  with  full  notice  of  dowvr,  and  got  ia 
the  term  to  protedl  him  againft  the  dowrefs ;  and  therefore, 
having  notice,  was  to  be  confider'd  only  as  a  volunteer  j  that 
in  dower,  where  the  hufband  was  feifed  of  the  reverfion  in  fee 
expedant  upon  a  term  for  years,  the  plaintiff  might  indeed 
[a)  recover  judgment,  but  the  writ  of  feifin  was  not  to  be 
awarded  until  the  term  ended. 

Saik.  891.  &  vi4e  ante  xax* 

That  Sir  BourchUr  was  proper  in  equity;  for  without  the 
affiftance  of  this  court  he  could  not  go  to  law,  not  having  the 
deed,  which  was  in  the  pofTeflion  of  his  truflee  Mr.  BulkUy\ 
and  that  if  Mr.  Bulkley  had  brought  an  ejedment,  he  muft 
have  recovered  againfl  the  plaintiff  the  lady  fyilUamsi  ^nd  if 
he  muft  have  recovered^  who  was  Sir  Bourchier*s  truftee,  it 
was  furcly  no  Icfs  reafonable,  that  Sir  Bourchier  the  cefttuque 
iruji  Ihould  recover. 

After  this  re-hearing,  proceedings  from  time  to  time  were 
had  before  the  mafter,  who,  at  length,  fettled  an  account  of 
the  profits  taken  by  lady  IVilHams  at  1438/.  and  that  report, 
after  exceptions  taken  to  it,  was  confirmed. 

But  now  lady  JVilUams  brought  her  {b)  bill  of  review  ;  and 
on  folemn  argument  before  lord  keeper  Harcourt^  he  reverfed 
lord  lVright^%  decree;  and  ordered  that  the  plaintiff  lady 
TFtUiams  having  recovcrc^^  dower  at  law,  this  truft-tcrm  that 
Sir  B.  Wray  had  fet  up,  fhould  not  ftand  in  .her  way  in  equity. 


(b)  It  appears 
there  was  firlt  a 
demurrer  put  in 
to  this  bill  of 
review,  which 
being    over- 
ruled, the  de- 
fendant fub- 
micted,  and  a 

decree  was  made  by  confent,  fixing  a  fum  for  the  arrears  of  Jower,  and  delivering  up  the  poOeflion  to 
the  plaintiff.  Vide  poft.  the  argument  of  the  mailer  of  thy  rolls  (Sir  Jofcph  Jck)ll)  in  the  cafe  of 
Baakk  vtrfus  SuttoD,  &  vol.  700. 

D  E 


D  £ 
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C'4«3 


Brown  verfus  Litton. 


Cafe 


37* 


10  Mod.  lO, 
2  £q.  Ci.  Ab. 
5  pi.  5.  71a. 

pi.  2. 

Captain  of  a  fhip 
dies  leaving  mo* 
ney  en  boardy 
the    mare    be- 


THE  plaintiff's  tcftator  was  captain  of  a  {hip,  and  being  ^^[J^^u*^^^ 
in  his  voyage  beyond  fea,  had  800  dollars  on  board 
the  fliip,  which  he  intended  to  inveft  in  trade ;  the  captain 
died,  and  the  defendant  (who  was  mate  of  the  (hip)  becoming 
captain,  took  thefe  800  dollars,  and  invefting  them  in  trade 
made  great  improvements  thereof;  but  on  his  return  to  Eng- 

comes  captain 
and  improves  the  uumtf^  he  Aall»  on  allowtnce  made  him  for  hit  care  in  the  management  of  fuck 
moaejr,  accooat  for  the  profits,  and  not  the  intereft  only. 

The  executrix  of  the  firft  captain  brings  a  bill  againft  him 
for  an  account. 

The  defendant  admitted  the  receipt  of  the  money,  and  of- 
fered to  repay  the  fame  with  intereft ;  whereas  the  plaintiff 
inltfted  on  the  profits  produced  in  trade,  and  the  feveral  in- 
Tcftments  that  had  been  made  therewith. 

OljeSI.  The  defendant  having  traded  with  this  money,  it 
was  at  his  rifle  and  peril;  and  as,  had  it  been  loft  in  trade,  f  i^j  ] 
the  defendant  muft  have  borne  that  lofs ;  fo  it  is  rcafonable,  on 
the  other  hand,  that  the  profit  which  has  been  made  of  it 
(hould  belong  to  him  ;  as  where  an  executor  puts  out  money 
without  the  decree  of  the  court,  if  this  be  loft,  it  is  at  his  peril, 
and  therefore  he  ought  to  have  the  intereft. 

But  lord  keeper  faid,  that  the  cafe  of  an  executor's  putting  where  an  e«e- 
out  money  without  the  indemnity  of  a  decree,  if  it  were  on  a  J^onex*''thr)t*'h 
re;il  fecurity,  and  one  that  there  was  no  ground  at  that  time    without  the 

rr-kit  f  /-ii        «••  !•  ..  indemnity  of    ' 

to  lulpec^t,  had  not  been  fettled  ;  tho  it  was  his  opinion,  that    decree,  upon 

a  real  fecurity, 
wlxich  t^ere  wat  no  realun    then  to  fufpf^,  hut  afierwvds  fucS   fdcurity   proves  bad,    he  is    '  oc 
ac-^inuhle  for  the  lofs,  an}  more  thin  he  iatouJU  have  buca  ioticled.  lo  the  profin,  had  it  cjnciuuei 
go-  d. 

Vol.  I.  I  thcL 
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Brown  v,      the  executor,  under  fuch  circumftances,  was  not  liable  to 
iiiTTON.       anfwcr  for  the  lofs,  and  fo  fliould  account  for  the  intcreft. 

But  that  he  took  the  defendant,  in  this  cafe,  to  be  more 
like  a  truftcc  than  an  executor,  and  if  fo,  he  ought  clearly  to 
account  for  the  profits  made  of  the  money ;  that  the  primary 
intent  in  carrying  abroad  this  money  was,  to  invcft  it  in  trade, 
and  not  to  return  with  it  home  again ;  and  therefore,  the  de- 
fendant having  obferved  the  intent  of  the  teilator  in  trading 
therewith,  and  having  taken  fuch  a  prudent  care  in  the  ma- 
nagement of  it,  as  (it  might  be  prefumed)  he  would  hive  taken 
of  his  own  moncy,his  lordfhip  apprehended  the  defendant  would 
not  have  been  liable  to  anfwer  for  any  lofs  that  might  have 
happened;  and  compared  it  ta  the  cafe  of  two  joint  traders, 
where,  if  one  dies,  and  the  furvivor  carries  on  the  trade  after 
the  death  of  the  partner,  the  furvivor  fhall  anfwer  Jor  the  gain 
made  by  this  trade.  The  court  obferved,  that  this  being  an 
iflund,  all  imaginable  incoura;!,cmcnt  ought  to  be  given  to 
trade,  and  fuch  conftruftion  was  for  the  benefit  of  him  who 
carried  out  this  money  with  that  intent;  and  there  was  no 
reafon  that  his  death  fliould  fo  far  injure  his  family  and  rela- 
r  142  1  tions,  as  to  deprive  them  of  the  bci.cfit  which  might  accrue 
from  it  in  the  way  of  trade.  But*  char,  to  recompenfc  the 
defendant. for  his  care  in  trading  wijth  it,  the  matter  (hould 
fettle  a  proper  falary  for  the  pains  and  trouble  he  had  been  at 
in  the  management  thereof;  and  in  the  mean  time  cofts  to  be 
refervcd  (i). 


(0  Rrj.  Lib.  A.  1710.  fol.  6w. 


Bale 


*« 
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Bale  verfus  Coleman.  Ctfcif^ 

Lord  Keeper 

ON E  devifed  lands  to  four  perfons  and  thrir  heirs  for  Harcou&t. 
payment  of  debts,  and  afterwards  to  the  ufe  of  them  and  %  Vem.  ^^o. 
their  heirs;  after  which,  by  a  codicil  he  devifed,  thathiswill  ^?'J|l*i^*7;| 
fliould  ftand,  (aving,  that  when  his  debts  were  paid,  A.  who  47^*  pi.  t. 
was  one  of  the  four  devifees  in  the  will,  Ihouid  have  his  (hare  pn«  <ievifetiu9 
of  the'lands  tohimfclf  for  life,  with  a  power  to  make  leafes  mentofhi?^' 
for  ninety-nine  years,  determinable  on  three  lives,  renuilnder  J***^*  ^t^ 
to  die  heirs  male  of  his  body,  remainder  over.  w'«h  power  to 

J  \  '  A  "«keleafct,4U. 
Jl.  levied  remainder  to 
the  hein 
Bale  of  the  body  of  A.  though  thli  be  but  the  derife  of  i  tmfty  and  fzecatory,  and  ezpreflU  to  ba 
t9  A.  for  life^  yet  it  is  an  eftate-taii  in  A.  barrable  by  a  fine  and  recovery  (x)«  Secut  in  caic  of  mar- 
riaje  articles  to  fettle  an  e(late  on  A.  for  life,  remainder  to  the  heirs  male  of  his  body }  this  bein^  ca 
agreement  to  do  a  future  a^  and  in  which  the  iflue  are  particularly  confidcred  and  looked  upon  aj 
purchafers* 


(l)  In  2  £q.  Ca.  Ab.  309.  pi.  14. 
this  cafe  is  fbted  very  much  at  large> 
and  Id  i   Vex.   151.  Lord  Uardwicke^ 

(z)  The  principal  cafes  on  limitations 

of  this  nature  are  the  following,  ifl. 

Where  they  have  given  equitable  eflates 

of  inheritance .     Legate  v.  Seuneil,  ante, 

87.  and  I  Eq.  Ca.  Ab.  394,  pi.  7.  S. 

C.     Sba^  v.  ff^eigby  I   Eq.  Ca.   Ab. 

184.  pi.  28.  and  3  Bro.  Pari.  Ca.  467. 

S.  C.  Garth  v.  Ba/dnvin,   2  Vez.  646. 

yems  V.  Morgan,  Bro.  Chan.  Rep.  206. 

«dly.  Where  an  equitable  cftatc  for  life 

only,    Leonard  v.    Earl   of   Suffix,    2 

Vem.  526.     Earl  of  Stamford  \.  Sir  J. 

Hobarty    i   Bro.    Pari.  Ca.  288.     y//- 

torney   General    v.    Sutton y    pod.  766. 

Papillon    V.    yoice,    poft.    2    vol.  471. 

Lord  Glenorchy  v.  Bof'ville,  Ca.  temp. 

Talb.  3.    Roberts  v.  Dixwell,    i  Atk. 

607.  ha^JbaiAi  V.  Spencer.  2  Atk.  570. 

577.  and  1  Vez.  142.  S.  C.  (as  to  the 

diilinAion  taken  between  trulls  executed 

and  executory^    vide    principally  Lord 

Glenorcby  v.  Bofjille  and  Bagjhaiv^  v. 

Spencer,    i    Vez.  152.) — 3dly,  Where 

a  legal  cilace  of  inheritance.     King  v. 

Melling,    1    Vent.    225.     Brought  on  v. 

^V'tXt  2    Lord   Raym.    873,  and  z 

Salic.  679.    S.  C.  Attorney  General  v. 

^«//c«,  poft.  754.      Milkr  V.  Seoffrave» 

Vol.  U 


dates  it  from  the  Regider's  books  and 
examines  it  fully* 


Rob.  Gavelk.  96.  Trollop  v.  Trollop, 
ibid.  Goodright  v,  Pullyn,  2  Lord 
Raym.  1437.  PapilUn  v.  roice,  poll. 
2  vol.  471.  Morris  v.  Le  Gay  (cited) 
2  Burr.  1102.  Minjhull  Y.  MinJbulU 
I  Atk.  411.  Colfon  V.  Colfcn,  2  Atk« 
246.  Roe  V.  Gr/w,  2  Wilf.  322. 
H^right  V.  Fearfon,  (cited)  Bro.  Cha. 
Rep.  211.  King  V.  Burcbell,  (cited)  2 
Burr.  1103.  Sayer  v.  Maferman, 
Fearne's  Cont,  Rem.  122.  and  Bro. 
Chan.  Rep.  210.  (note)  S.  C.  Hodgfon 
V.  Ambrofe^  Doug.  323. — 4th ly.  Where 
sl  legal  ellate  for  life  only.  Archer' ^ 
Caic.  I  Rep.  66.  Lijle  v.  Gray,  Ray. 
278.  La-we  V.  Da-vies,  2  Lord  Raym. 
1561.  />«^  V.  Laming,  2  Burr.  1100. 
Ferrin  v.  Blake,  4  burr.  2579.  and 
Doug.  329.  note  3.  With  rei'ped  to 
the  operation  of  t^ic  word  ''ifliie,"  vide 
alfo  Backboufe  v.  IVells.  i  Eq.  Ca. 
Ab.  1S4.  pU  27.  Luddington  v.  Kime, 
1  Raym.  203.  Meure  v,  Meure,  2 
Atk.  2O5.  .^/tf»  v.  AJhton,  (cited)  i 
Vez.  I49.  Goodtitle  v.  Ofway,  2 
Wiir,  6.  By  7^?;!//  v,  Morgan,  tiie  point 
feems  fettled ;  according  10  which  caf(» 
it  is  firil   neceilary  to  detcrniine  upon 


r 
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Balf  v.  a,  levied  a  fine  atid  fufFercd  a  common  recovery  to  t 

CoLExiAK.     of  himfelf  and  his  heirs,  and   brought  ^  bill  for  a  par 

praying  that  the  other  three  might  join  in  a  conveyanQi 

divided  fourth  part  to  him  in  fee. 

M  tS  Jvl^  And  tbU  coming  pn  to  be  heard  by  Lord  Cbancell 

''®^*  Cfft^fif,  and  the  only  queftion  being,  whether   by  the   i 

A'  was  intitlcd  (o  an  eftat^  in  tail,  or  for  life  only  \ 

His  Lordihip  was  of  opinion  A.  ought  to  be  tenant  \ 
only,  with  remainder  to  his  firft,  &r.  fon  in  tail  male, 
remainder  over  *,  for  that  it  being  the  cafe  of  a  wil),  z 
r  '43I  cxprefs  eftate  for  life  being  limited  to  A.  remainder  to  tht 
male  of  hii  body,  it  differed  (as  he  conceived)  from  an  i 
diaie  devife  )  that  it  was  rather  to  be  looked  upon  as  ai 
cutory  devife,  to  take  effcft  after  debts  paid,  which 
were  confiderable  \  or  in  nature  of  marriage  articles  f 
conveying  and  fettling  an  eftate  to  one  for  life,  with  rem; 
to  the  heirs  male  of  his  body  ;  in  which  cafe,  it  had  beer 
decreed,  that  the  conveyance  or  fettlement  (hould  not  be 
purfuant  to  the  words,  but  the  intention  of  the  parties, 
to  A,  for  life,  rcmaii\|d[er  to  the  firft,  ^r.  fon  in  tail  male 
ceffivelyj  that  it  would  crofs  and  fruftrate  the  intent  < 
teftator,  to  impower  J»  to  bar  his  ifTue  and  the  rema 
n>an  \  befides,  that  the  enabling  of  A,  to  make  leafiis,  {\ 
to  imply  very  ftrongly  that  he  was  to  haVc  no  power  to  c 
of  the  inheritance. 
(I)  iS  April.  But  the  fame  caufe    coming  on    {h)  this  day  before 

Keeper  haicourt^  on  a  re-hearing,  it  was  urged  again 
decree,  by  Powis  queen's  fcrjeant,  and  Norihey  Au 
General, 

Firjl^  That  if  the  cafe  were  only  of  a  devife  of  Ian 
one  for  life,  remainder  to  the  heirs  male  of  his  bod] 
plainly  would  be  an  eflate-tail ;  and  if  it  would  be  fo  a 
it  muit  be  highly  inconvenient  that  the  limitation  of  la 


the  uholc  of  the  will,  whether  by  the  hciri  fhotild  tn!:e  by  purchafe,  < 

vord  *•  hrirs,"  the  t<'l>:itor  me:iiu  th:.t  tiie  ancdlor  ihouid  h:sve  only  ai 

fiiccclli(»n  of  per  foils  fo  dt-nominated  by  for  life  ;  hut  where  the  word  is 

the  law  ;  if  that  appear  to  be  the  intcn-  any  ether  llrnl'c,  the  ruli:    is  not 

tion,    the   rule    in  ShJlcj\   cale,  naiil  c:'hle,   and  the  limitation  mall  h 


ill  .ilj  c\ents  t:;ke   place,   notwiihiUiu!- 
(ifig  rlemolU'.X|)Iicit  direwtio^  thatf;Kh 


crfWV,  a>  if  proper  words  had  bcc 
ufc  of. 
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the  very  fiime  words,  and  by  the  iaine  wi!ly  fhould  be  con-       Bale 'if. 

ftrucd  to  give  one  kind  of  eftate  in  one  court,  on  one  fide  of    CoLfcMAN. 

W^minfter^HaUj  and  to  create  a  different  kind  of  eftate  in 

inodier  court,  on  the  other  fide  of  Wtftmrnfter-Hall:  That 

the  lord  chancellor  Nittinghafn^  in  the  duke  of  Norfrli^s  cafe, 

had  laid  it  down  as  a  maxim,  that  {a)  trufts  ihould  be  conftrued  («)  Vide  ante 

by  the  fame  rules  as  legal  eftates.  ^*  '^' 

Sicimlfyj  That  it  was  not  material  what  the  intention  of  the 
pirty  was  in  this  cafe,  if  that  intention  was  contrary  to  the       L     ♦♦  J 
pliin  rules  of  law  :  and  it  was  a  plain  rule  of  law,  that  if  an 
eAate  were  limited  to  one  for  life,  with  remainder  to  the  heirs 
(or  heirs  male)  of  his  body,  this  was  an  eftate-tail  executed, 

Tbirdfyy   That  the   cafe  of  Ktftz  verfus  Me/I!frw  in  2  Lev.   ^'If",  ^^^  **°^. 

•^  •  ••  for  lifey  remain - 

58.  and  3  J&3.  42,  ^c»  was  much  ftronger ;  where  an  eilate   derto  theifiue 
wa$[devifed  to  one  for  life,  with  remainder  to  the  iflue  ol  his   L  ciUieuU.** 
body;  yet  this  was  adjudged  an  eftatc-tail;  though  the  word 
ifui  was  a  much  more  improper  word  to  convey  an  inheritance, 
than  the  word  hiin. 

F§urth!y^  That  the  power  to  make  leafes  did  not  reftrain  the   ^  P°^^^**^ 

-^  »^  ^  making  lc4fcs 

eftate  to  be  but  an  eftate  for  life.     In  iST/w^  verfus  MelltTig  there   d'^es  not  present 
was  a  power  to  the  devifee  for  life  to  make  a  jointure,  notwith-    \^^x^  frl,^  be. 
ilandine  which,  the  remainder  limited  to  the  iflue  of  his  body   *"^  an  cft.uc- 

,     .  n  .,  ^  K.  ,    XT      ,  uil;  for  bv  this 

made  It  an  euate-tail ;  and  iVr.  attorney  general  A^r//bry  faid,   p-/werthede- 
tbat  he  had   known  very  eminent  men  give  that  power  even   finror'rr^covrrv 
to  a  tenant  in  tail,  and  it  had  its  ufe,  in  regard  that  by  the  «nay  "»akc  icafcs 

•  -  .  '  tJ  bind  the  re- 

ftatutc  of  H.  8.  the  power  of  leafing  given  to  tenant  in  tail   m=iindcr  or  re- 
would  l)ind  only   the  (l/)  iflue,  and  not  the  remainder  or  re-    «Vy  the  ftatitc 
vcrfion ;  but  now  by  this  exprcfs  power,  the  leafes  made  in   ?^  ^'  ^'  ^''"""^ 
purfuance  thereof  would  bind  the  remainder  or  reverlion,  as    make  kaiVs  r.» 
well  as  the  iflue ;  fo  that  fuch  power  went  further  than  the   and  no^t  thcVc- 
power  given  by  the  ftatute,  and   might  be  of  fcrvice,    to   ^rfrlf"^^''*' 
prevent  the  breaking  into  the  cftate-tail  by  a  fine  and  re-    (^)  ( inft*  44* 
covery. 

Fifthly^  As  to  the  objeflion,  that  this  was  a  devifc  execu- 
tory  and  not  executed,  it  being  to  take  cfFeft  after  debts  paid  ; 
it  was  anfwered,  that  fuppofing  the  debts  were  not  then  paid, 
yet  whenever  they  fliould  be  paid,  it  would  be  the  fame  thing 
M  if  no  fuch  debts  had  been,  and  confequently  as  a  prefcnt 
ievifc.     And  Sir  Thomas  Poxvis  very  much  infifted  upon  the      T  iac  ^ 

I  3  cafe 


(a)  Ante  87. 
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Bale  T.  c^fe  of  (a)  Legate  vcrfus  Sewell^  where  money  was  devifed  to 
CoLEMAK.  be  laid  out  in  land,  and  to  be  fettled  on  a  man  for  life,  re- 
mainder to  the  heirs  male  of  his  body,  and  the  heirs  male  of 
the  body  of  every  fuch  heir  male  fucceiEvely,  which  cafe  was 
font  by  the  lord  chancellor  Cowper  to  the  judges  of  C.  B.  to 
determine  what  eflate  this  would  have  been,  in  cafe  it  bad 
been  a  dcvife  of  land ;  and  it  was  adjudged  an  eftate-tail. 

Lord  keeper  Harsourt :  This  being  the  cafe  of  a  will,  dif- 
fers from  the  feveral  cafes  that  have  been  cited  of  marriage  ar- 
ticles, in  the  nature  of  which  the  ifiiie  are  particularly  con- 
fidercd,  and  looked  upon  as  purchafers ;  and  for  which  reafon, 
the  court  has  rcftraincd  the  general  exprelTions  made  ufe  of  by 
the  parties;  (i)  for  it  cannot  reafonably  be  fuppofcd  that  a 
valuable  confideration  would  be  given  for  the  fettlement  of  an 
cllatc,  which,  as  foon  as  fettled,  the  hufband  might  deftroy. 
But  no  cafe  has  been  cited  where,  upon  the  words  of  a  will, 
or  the  parties  claim  voluntarily,  the  like  decree  has  been  made. 
In  all  fuch  cafes,  the  teftator's  intent  muft  be  prtffumed  to  be 
confident  with  the  rules  of  law  •,  and  at  law  thefe  words  would 
certainly  create  an  intail ;  neither  can  it  be  inferred  (with 
any  certainty)  from  the  power  of  lea  ling  given  by  the  teftator, 
that  no  eftate-tail  was  intended  y  in  regard  fuch  power  of  leaf- 
ing is  more  beneficial  than  that  given  to  tenant  in  tail  by 
ilatute.  And  as  the  debts  are  admitted  by  the  pleadings  to  be 
all  paid,  the  fame  conftru<5lion  is  now  to  be  made,  as  if  there 
had  been  originally  no  truft. 

So  decree  j^'s  (hare  or  fourth  part  to  be  conveyed  to  him 
and  the  heirs  male  of  his  body,  remainder  over,  i^c.  that 
being  thought  more  proper  by  the  plaintiFF's  counfel  than  an 
eftate  in  fee. 


[\)Vi6Lc  Honor  \\  Honor,  ante  123,       ^re<vcr,    poft.    Giz.      Weft  v.    Erify, 
Scale  v.  Scale,  poll.  291.     Trevor  \,        poll.  2  vol.  349. 


DE 


D  E 
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Sir  Thomas  Meers  v.  Lord  StourtM,  C^  i  contra.   Cafc  39. 


SI  R  Thomas  Mens  brought  a  bill  verfus  lof  d  Stourton  to  fore-' 
clofe  him  :  and  lord  Suurt$n  brought  his  bill  verfus  Sir 
Tb^matMiirSy  to  compel  htm  to  a  fpecific  performance  of  ar- 
ticles for  the  purchafing  of  lord  Stourtdn's  eftate.  Sir  Thomas 
in  his  defence  infifted,  that  there  were  d^kSts  in  lord  Stiurt$n*s 
title  to  the  eftate }  and  it  being  at  length  ordered  that  the  lord 
Stffurttn  (hould  be  examined  on  interrogatories  touching  his  faid. 
title,  it  was  obje&ed,  that  the  lord  Stourton  being  a  peer  of  the 
realm,  ought  to  anfwer  upon  honour  only. 

On  the  other  iide  it  was  anfwered,  and  fo  ruled  by  Lord 
Keeper  Harcourt^  that  tho'  the  privilege  of  peerage  did  allow 
a  peer  to  put  in  his  anfwer  upon  honour  onfy^  yet  this  was  re- 
ftrairfed  to  an  an/iver  ;  and  that  as  to  all  affidavits^  or^here  a 
peer  is  examined  as  a  witnefs,  he  mud  be  upon  his  oath  ;  and 
that  this  examination  upon  interrogatories,  being  in  a  caufe 
wherein  his  lordihip  was  plaintiff  to  enforce  the  execution  of 
an  agreement ;  as  his  lordfhip  would  have  equity,  fo  he  fhould 
do  equity,  and  allow  the  other  fide  the  benefit  of  a  difcovery, 
and  that  in  a  legal  tnanner  \  and  fo  ordered,  that  the  lord 
Stourton  {hould  put  in  his  examination  upon  oath. 


ft£q.  Ca.  Ab. 
14.  pi.  4. 
A  peer  of  the 
realm  is  to  put 
in  his  anfwer 
upon  honour, 
but  his  anfwet 
to  interrogato- 
r'xcif  and  exa- 
mination as  a 
wltnels  mult  t>e 
OQoatlu 


[147    ] 


Katberine  Copley  an  Infant  verfus  Lyonel  Copley.    Cafe  40. 

TH  E  plaintifF  was  the  only  daughter  and  heir  of  Sir  God-    Lord  Keeper 
frey  Copley^  her  deceafed  father,  and  grandchild  and  heir    Harcourt. 

of  Godfrey  Copley,  her  deceafed  grandfather.  *  Eq.  Ca.  Ab. 

639.  pi.  4. 

•      .  .M«.^ii  .i«i  .*  ^  mail  h »« one 

laughter  to.  whom  Socoi.  is  fccurcd  by  marriage  fettlement  j  and  aftervrards  he  give*  ber  8ooc  L 
by  Kis  will  for  her  portion,  and  aool.  per  annum.  The  daughter  ihaU  have  but  uxic  Soooi.  chouun 
fhe  may  clcd  which  of  the  porfioas  ihe  pteafes. 


Vol.  I. 


I4 


lu 
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C^rttrrh  ^"  '^54'  <?»^<T  Gj^iy*  the  grandfather,  fettled  his  eftatc 
CorLiY.  upon  hifxifelf  for  life,  remainder  Co  his  firft,  Csfr.  fon  in  tail, 
with  a  provifo,  that  if  his  fon  (afterwards  Sir  G^frey)  fhould 
die  without  iifue  male  and  leaving  a  daughter,  the  truftees 
ihouldraileoutof  partof  the  premiiles  5000/.  to  be  paid  to 
fiich  daughter,  within  a  year  after  her  marriage,  or  at  her 
age  of  twenty-one,  which  (hould  firfi  happen  ;  after  wtucb  the 
faid  Godfny  CopUy  died. 

In  1681.  Sir  (?M^r/7  Cr^,  purfuant  to  articles  on  his 
marriage,  fettled  all  the  faid  eftate  (including  the  premifies 
charged  with  the  5000/.)  on  himfelf  for  life,  remainder  to  hia 
iirft,  l^c.  fon  in  tail  male,  remainder  to  truftees  for  200  years, 
in  truft  to raife  8000/.  for  daughters  portions,  (if  no  ifliie 
male)  payabk  ( 1 )  at  eighteen,  if  then  married,  or  at  any  tim« 
after,  when  married. 
£  1^8  ]  In  1709.  Sir  Godfrey  Copley^  having  no  iflue  male,  by  his 

willdevifed  all  his  lands  to  his  kinfman  Lyonel  Copley^  the  de* 
fendant,  in  tail  male,  chargeable  with  his  legacies,  and  devifed 
{2)  to  the  plaintift'his  daughter  Catherine  for  hgr  p9rtl9n  8ooo/. 
{viz.)  4000/.  partof  it,  to  be  paid  her  at  her  age  of  eigh- 
teen years,  and  4000  /.  the  refidue  of  it,  within  a  year  after 
marriage,  or,  in  all  events,  at  twenty-one  ;  and  devifed  to  her 
150/.  per  armum^  until  eighteen,  and  afterwards  200/.  per 
MnnuM  for  her  life. 

And  now  the  plaint iflFCtf/^^nn/,  brought  her  bill  for  the  re« 
covery  of  all  thefe  fums  of  5000 /•  8000/.  and  8000/.  infift- 
ing,  that  none  of  them  being  given  in  fatisfa£tion  of  the 
other,  and  it  being  the  cafe  of  an  heir  at  law,  and  thefe  fums 
payable  at  different  times,  fome  lefs  beneficial  than  others ; 
therefore,  all  thefe  portions,  or  at  leaft  the  5000/.  given  by  the 
grandfather,  and  the  8000/.  given  by  the  father^  fhould  be 
paid  to  her* 


(1)  The  time  of  payment  does  not  ''  might  have  by  his  faid  wife,  and  that 
appear  in  Reg.  Lib.  *'  be  had   only  one  daughter,  and   itt 

(2)  The'  will  recites,  '*  that  on  his  '•  purfuance  of  all  ftuh powers^  he  willed 
«<  marriage  there  were  by  feme  dccdi  and  *'  aod  appointed  that  his  faid  daaghter, 
•ffiifl^meMfSpporjL'frsrciervcdtohlmfor  "  JhouJd  lave  for  her  portion  8000/." 
**  raiiiog  fuch  fums  of  money  as  might  payable  as  abovementioaed,  but  takef 
«<  be  fttfficient  ibr  the  portions  and  no  notice  of  the  fbttlement  ad^ually 
"  maintenance  of  fuch  childreuj  as  he  made  by  him  after  his  marriage. 
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S!n//fr  cur^:  ( i )  The  will  fays,  that  the  800^.  given  there-     Coplct  v^ 
^j  is  for  the  plaintiff's  porii$n^  and  this  8000 /•  and  the  an-      CothSY, 
fsiiity  of  200  /•  fir  annum  for  her  life,  firem  the  moft  beneficial  \ 
feuc  it  is  a  bard  demand  in  equity,  when  only  om  portion  is  in* 
tended  the  plaintiff,  that  (he  fhould  be  fuing  for  three*  Where* 
^re,ferafoiuch  as  the  plaintiff  has  no  reniedy  to  recover  any 
^^of  her  portions,  bat  by  the  aid  of  a  court  of  equity,  fbe  fhaU 
xiot  recover  more  than  was  intended  her.    But  the  infant  Ihall 
T)ot  by  this  decree  be  precluded  from  eleAing  the  portion  by 
the  marriage  fettlement,  if  Ihe,  when  Ihe  comes  of  age,  thinks 
that  more  for  her  advantage.    However,  (he  (hall  not  have 
two  portions  inftead  of  one  (2). 


(i)  The  court  firft  declared,  •'  that     Bellaju  v.  Uthwaiu,  i  Atk.  427.  Fm^ 
"  Cktberime  Cepky^  was  intitled  to  only      bam  v.  Phillifs^  2  Ack.  215.    S finks 


one  portion  and  maintenance  by  vir-  Rohins^  2  Atk.  491.    SbuJal  v.  JtkyS. 

"  tue  of    the  faid  fettlement  by  the  2  Atk.  516.    IVoodw,  Briani^  2  Atk. 

"  grand&ther,  fettlement  by  the  father,  521.     Clarkt  v.   Se<weII,  3    Atk.  98* 

•'  and  the  will."    Keg.  Lib.  A,  17 lo.  Jcim/om  v.  Smithy  1  Vez.  314.  Barret  v* 

fcl.  597.  Beck/or  J,  1  Vez.  520.    JJlejn  v.  Jlleym^ 

(2)  Vide  Bloh  V.  Bhis,  2  Cha.  Rep.  2  Vez.  37.    Jeacock  v.  Falkner,   i  Bro. 

162.     Jenkinj  v.  PeweB,  2  Vcm.  115.  Cha.  Rep.  395.    IFatren  v.  Warren  St 

^efinv,  yrffin,  2  Vcm.  255.     Thomas  Acwortb  v.   Amu^tb-    ib.    305,    307. 

V.  Kewnftt,  2  Vcrn.  3*48.  Bruen  v.  Bruen,  Grave  v.  Earlef  Salijbury,  ib.  425.  As 

2  Vern.  439.    Hernev.  Heme,  2  Vern.  to  cafes  of  fatisfaftion  or  performance 

556.     Ward  \.  Lanty   Pre.    Ch.  182.  ;iLn  adual contra:!,  \ide  Blandj  v.  Wid^ 

WalfoUv.  Lerd Conway 9  Barnard,  153.  more,  poll.  32^. 

^omlinfon  verfus  Digbton.     Writ  of  error  from      f  '+9  ] 
a  judgment  in  C.  B.  on  a  fpecial  vcrdidl  in   ^*^^4** 
ejedlment. 

Argument  for  the  Defendants 
I  H  £  cafe  in  fhort  is  but  this : 

John  Temlinfin  fcifcd  in  fee  of  the  land  in  queftion,  devifes  5^^ 

the  premifles  to  his  wife  Margaret  for  her  life,  and  then  to  be  'c.  Mod.  31. 

at  her  difpofal,  provided  it  be  to  any  of  his  children,  if  living,  a  £if.'  Cal'Ab. 

if  not,  to  any  of  his  kindred  that  his  wife  Ihall  plcafc.  309-  p»-  ^3- 

Devife  to  A .  the 
tefbtor*iwireforlife,and  then  to  beat  her  difpofal,  provided  it  be  to  any  of  hit  children,  gives  *n 
cilate  for  life,  with  a  power  todifpofc  of  the  fee.  And  where  (uch  devilec  with  an  after  taken  huf- 
banddid  by  leafe  and  rcleaCe,  and  fine,  convey  the  premiflei  to  a  tru'te?  and  his  heirs,  to  the  ufc  of 
the  wife  for  life,  withoot  impeachment  of  waftej  remundft  to  h-r  daughter  by  her  iirft  hulband, 
and  the  heirs  of  her  body,  remainder  to  the  fon  by  her  £ril  i:tt;bacd  acJ  hit  heirs  :  this  adjudged  a 
good  execution  of  the  power* 
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Tomlin:>on  Tbctcftator  dica  leaving  iflue  ^///j»f  and  Hejier\  Hdkr-^^ 
V.DicHTON.  gant  t\ic  tcftator's  widow  marries  one  Simon  Sijfon^  herfecond 
hufband,  and  they  two,  by  indentures  -of  lea(^  and  releafe, 
reciting  the  teftator's  will,  grant  the  premifles  in  queftion  to 
truftees  and  their  heirs,  to  the  ufe  of  Margaret  herfelf  for  her 
Wh^fans  wafte  ;•  remainder  to  the  ufe  of  Heftery  the  tcftator'a 
daughter,  and  the  heirs  of  her  body ;  remainder  to  the  ufe  of 
jyHIiamthe  teftator's  fon  and  his  heirs.  In  the  deed  of  releafe 
there  is  a  covenant,  that  this  Sijirij  and  Margaret  his  wife« 
ihould  levy  a  fine  of  the  premiifes  to  the  ufes  above  mentioned, 
which  fine  was  accordingly  levied. 

And  the  onlyqucflion  is,  whether  this  leafe  and  releafe,  and 
[  150  J  fine,  pafs  a  good  eftate  to  Hejler^  and  the  heirs  of  her  body, 
expc6lant  upon  her  mother's  death  ?  if  fo,  then  (be  being  dead, 
Jlohert  CarliJUj  the  heir  of  her  body,  and  lefTor  of  the  plaintiff,- 
has  a  good  title.  And  I  humbly  take  It,  here  is  a  good  eftate 
conveyed  to  Hejicr^  and  the  heirs  of  her  body. 

In  this  cafe  I  (hall  only  make  two  points,  i/?.  What  efbte* 
paflfes  by  this  will  to  Margaret  the  teftator's  wife,  whether  a 
fce-fimpic,  or  only  an  eftate  for  life,  with  a  power  to  difpofe  of 
the  fee  to  anyofherfirft  hufband's  children,  or  kindred? 
Secondljy  Admitting  that  Margaret  )ias  but  an  eftate  for  her 
life  by  the  will,  with  a  power  to  difpofe  of  the  premifles  to  any 
of  her  iirft  hufband's  children,  (fTr.  whether  {he  has  well  exe- 
cuted this  power,  in  rcfpeft  of  her  being,  at  that  time,  tinder 
coverture  with  her  fecond  hufband,  and  (which  is  the  chief 
queftionj  in  refpe£t  of  the  improper  conveyance  which  (be  has 
made  ufe  offer  this  purpofe.  And,  with  fubmiflion,  1  take  it, 
that  the  declaring  or  limiting  the  ufe  by  the  releafe  to  Hejier 
and  the  heirs  of  her  body,  expe^aht  upon  her  mother's  death, 
is  a  good  appointment,  and  a  good  execution  of  the  power. 

As  to  the  firft  queftion,  I  would  beg  leave  to  put  it  as  a 
fhort  cafe :  A  man  feifed  in  fee,  devifes  bis  lands  to  his  wife 
for  her  life,  and  then  to  be  at  her  difpofal,  provided  flic  dif- 
pofes  of  the  premifTes  to  any  of  his  children ; 

The  queftion  is,  what  eftate  the  wife  has  by  the  will  ill 
this  cafe  ? 
[  IS*  ]  And  I  think   it   might  be  reafonably  infifted,  that  by  this 

devife  of  the  land  to  the  wife  for  her  life,  and  then  to  heather 
difpofalj  (he  has  a  fec-ftmplc. 

And 
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And  that  the  following  words  [provided  (he  difpofes  of  the  Tomlinsoic 
premifles  to  any  of  the  teftator's  children,] .  annex  a  condition  v-Dichtow. 
to  this  fee,  and  make  it  a  conditional  fec-fimple,  to  be  void, 
if  the  wife  does  not  difpofe  of  the  jivemiCks  to  fooie  or  one  of 
ber  firft  hitfband't  children. 

As  to  the  former  words,  if  they  were  only  thus,  /  divsfe  my 
bmU  i§  my  wife^  and  U  ii  at  ber  dijprfalj  there  could  be  no 
queftion,  but  this  would  be  a  fee-fimple. 

A  devife  of  lands  to  one,  to  give  and  to  fell,  is  a  fee-fimpIe. 
I  Inft.  9.  h.  I  Roll.  Mr.  832.  (7.)  The  power  of  difpofing 
and  the  power  of  felling,  are  the  badges  of  abfolutc  ownerfliip ; 
and  therefore,  where  lands  are  deviled  to  any  one  with  thefe 
powers,  the  devjfee  has  an  abfolute  ownership,  and  that  is  a 
iiee^fimple* 

It  is  true^  that  in  this  cafe,  if  there  were  not  a  devife  of 
the  lands  to  the  wife,  but  only  a  devife  that  the  wife  might 
difpofe  of  the  land,  this  might  give  the  wife  a  power  only, 
and  not  an  intereft ;  like  a  devife  that  my  executors  fhall 
fell  my  land,  this  only  gives  a  power,  and  Ho  eftate,  to  my 
executors. 

But  if  I  devife  my  land  to  my  executors  to  fell,  this  paffes 
an  eftate  to  my  executors,  and  that  cftatc  is  a  fce-fimple, 
I  /if/?.  1 13.  tf-  So'  in  the  principal  cafe,  the  devife  being  of 
the  land  it  felf  to  the  wife,  and  to  be  at  her  difpofal^  thefe 
words,  if  they  went  no  farther,  would  pafs  a  fee-fimple  to 
the  wife. 

But  it  is  very  true,  here  are  afterwards  rcftraining  words  in  r  i  c  1 
the  will ;  which  fay,  I  give  my  lands  to  my  wife  for  lifcj  and 
then  to  be  at  her  difpofal,  provided  Jhe  difpofe  of  the  premijfes  to  any 
of  my  children  I  which  latter  words,  as  I  take  it,  annex  a  con- 
dition to  this  fee,  and  fubjcft  it  to  a  forfeiture,  if  (he  does 
not  difpofe  of  the  prcmiflcs  to  fome  or  one  of  her  firft  bufband's 
children* 

I  (hall  beg  leave  to  mention  two  cafes,  wherein  are  the  like 
reftriclive  words  with  the  principal  cafe,  and  go  a  great  way 
in  proving  it  to  be  a  fee-fimple. 

In  Dalifon  58.  {anonymous  cafe,)  A  man  by  his  will  devifes 
land  to  his  wife,  to  difpofe  and  imploy  it  upon  her  hcrfclf  and 

?  her 
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ToMLiNsoN  herfon,  at  her  will  and  pleafure;  and  bcU  hj  Pyer  C.  J* 
if.DioHTov.  mji9m  and  f^al/h  juftices,  that  the  wife  had  a  fee^^fimpie ; 
but  yet  the  words  [to  impky  the  premijfei  ufm  hmr  ^fo^  aai  hir 
fin^l  being  in  a  will,  make  the  fee-fimjfdc  deviied  cnndttsonal 
only,  fo  that  if  the  wife  (hould  alien  to  a  ftranger,  it  would 
be  a  forfeiture* 

So  in  the  principal  cafe,  where  the  devife  it  of  the  lands  to 
the  wife  to  he  at  her  difpofal^  provided  flie  difpofe  of  the  fame 
to  any  of  his  children,  i^c.  the  former  words  make  a  fee. 
fimple,  and  [the  latter  words  reftrain  them  to  a  conditional 
fee,  that  the  wife  fhall  not  alien  from  the  firft  hufl>and's 
children,  iic. 

The  other  cafe  is  the  cafe  of  Daniel  and  Uifyj  reported 
I  Jones  137.  Latch  39,  134.  Noy  80.  BendL  178.  Whenc 
a  man  devifes  his  lands  to  his  wife  to  difpofe  at  her  will  and 
plcafure,  and  to  give  to  fuch  of  ms  Jons  atjhe  thinks  befli  and 
by  Q^ew  C.  J.  Wbitlock  and  Doderidge^  againft  Jones  J.  it  is 
[  153  ]  reiblved,  the  wife  had  a  fee*innple  in  point  of  intereft,  and 
net  a  bare  power  only  to  difpofe  of  the  fee-fimple.  Which 
cafe  comes  very  near  our  cafe. 

I  muft  agree,  there  is  this,  and  this  only  difference,  between 
the  principal  cafe  and  thefe  two  which  I  have  cited ;  vix* 
that  in  the  principal  cafe  now  before  the  court,  the  will  gtves 
an  exprtfs  eftate  for  life  to  the  wife,  and  afterwards  the  pre- 
miiles  are  to  be  at  her  difpofal. 

But  in  the  cafes  cited,  no  exprefs  eftate  for  life  is  given  to 
the  devifee,  only  a  devife  of  the  lands  to  the  wife  in  general, 
and  (he  to  difpofe  of  them  as  (he  (hall  think  fit ;  how  far  this 
difference  may  weigh  with  your  lordfhip,  I  fubmit.  If  by  the 
devife  of  the  lands  to  the  wife  to  be  at  her  difpofal,  a  fee-fim- 
ple  pafles,  (as  is  plain  from  thefe  authorities  which  I  have  cited,) 
then  a  devife  to  the  wife  to  be  at  her  difpofal,  is  equivalent  to  a 
devife  to  the  wife  and  her  heirs. 

And  if  fo,  then  I  fubmit  to  your  lord(hip,  whether  it  is  not 
the  fame,  as  if  the  devife  were  to  the  wife  for  her  life,  re- 
mainder to  her  and  her  heirs,  which  would  be  a  f^in  fce- 
fimple  5  and  if  it  be  a  fee-fimple  in  the  wife,  then  (he  and 
herfecond  hufband  [Sijfon)  afterwards  joining  in  theleale  and 
ttleale,  and  fine»  to  the  truftees,  to  the  ufe  of  herfelf  for  life, 

with 


n 
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Vith  reraatndor  lo  the  uftof  her  hufbaod's  daughter  H^itr^   Touliksoit 
and  the  heirs  of  her  bodyy  this  pafles  a  plain  eftate-tail  to   <i>.Dxcmton, 

And  then  the  wife  and  the  daughter  Htfter  being  both 
dead,  her  fen  R^birt  Carlijk^  die  leflbr  of  the  plaintifF,  has  an 
undoubted  title. 

But»  ay  lord,  I  muft  admit  there  are  two  cafes  thiat  are  ex-      [  IS4  3 

prds  authorities  that  the  wife  in  the  principal  cafe  hat  but  an 

cfiate  for  life,  with  a  power  to  di(pofe  of  the  fee ;  and  that 

thefe  two  ca(es  do  make  this  very  difference,,  vis.  where 

lands  are  devifed  to  one  generally,  aod  to  be  at  his  difpofal, 

this  is  a  fee  in  the  devifee^  but  where  lands  are  devifed  to  one- 

exprcfsly  for  life,  and  afterwards  to  be  at  the  devifee's  difpofal, 

(which  is  the  ca(e  before  your  lordfhip,)  in  this  cafe  only  an 

eftate  for  life  pafles  to  the  devifee,  with  a  bare  power  to  dif- 

pofeof  the  fee  3  for  that  (as  it  is  faid)  words  of  implication 

ihall  not  merge  or  defiroy  an  [a)  cxprefs  eftate  for  life.  {s)  vi<k  late 

55*  78. 
Thefe  cafes  are  one  of  them  in  }  Lr|.  7 1 .  {Jbitifnms  cafe,} 

where  J.  fcifed  in  fee  devifes  bis  lands  to  bis  wife  for  lifi:,  and 

after  her  death  (he  to  give  the  fame  to  whom  £he  will,  and 

(he  by  deed  grants  the  reveriion  to  a.ftranger  in  fee;  refolved 

by  the  judges^  that  the  wife  had  but  an  eftate  for  life,  with 

a  poorer  to  difpofe  of  the  reverfion  in  fee ;  for  an  cxprefs  eftate 

for  life  being  given  to  the  wife,  (he  (hall  not,  by  implication, 

have  any  further  eftate,  but  only  a  power  to  difpofe  of  the  fee ; 

but  if  an  exprefs  eftate  for  life  had  not  been  given  to  the  wife, 

then  the  other  words,   [to  give  to  whom  Ihe  pleafcs,]  would 

have  vefted  in  her  the  eftate  in  fee,  and  not  a  bare  power 

•nly. 

The  other  cafe  is  in  i  Mod.  189.  LUft  verfus  Sahin^one^ 
reported  (liortly  in  2  Lev,  104.  by  the  name  of  Sir  Richard. 
Salicn/iairs  cafe,  and  in  Carter  232.  Where  one  devifed  lands 
to  his  wife  for  life,  and  that  ftie  ihould  difpofe  of  them  to 
fuch  of  the  teftator's  children  as  flie  (hould  think  fit;  and  by^ 
Wyndbam^  Ellis  and  -'fr^/«;,  juftices,  againft  Vaugban  C.J.  [  155  ] 
The  wife  is  adjudged  to  be  tenant  for  life-,  with' a  power  to 
difpofe  of  the  fee  to  any  of  her  hulband's  children.  And  here 
in  1  Mod.  the  fame  difference  is  taken,  v/s.  wiicre  an  cxprefs 
eftate  for  life  is  devifed  to  the  wife,  there  the  fubfequent  words 

will 
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ToMLiKsoN  will  only  gire  a  powery  and  not  an  eftate,  tx>  merge  and  de* 
-i;.DioHTOK.  ftroy  ^^  exprcfs  limitation  for  life..  IndccdCJ.  f^augban  U 
fingular  in  his  opinion  in  this  cafe,  by  holding,  that  by  thefe. 
words  the  wife  had  a  power  of  difpofmg  of  an  eftate  for  life 
»  only  to  the  children ;  but  the  other  3  judges  were  againft  him, 
conceiving  that  a  power  by  will  to  difpofe  of  }ands»  or  to  (ell 
lands,  equally  enables  the  devifee  to  pafs  the  fee-fimple  -,  I 
Ihall  therefore  adnnit,  upon  the  foot  of  thefe  two  authorities, 
that  an  exprefs  eftate  for  life  being  devifed  to  the  wife,  fhe  has 
not  an  eftate  in  fee;  bbt  an  eftate  for  life  only,  anda  bare  power 

to  difpofe  of  the  fee. 

.  ■  ,  ■»  '  *■    • 

And  then,  talcing  it  that  the  teftator's  wife  in  this  cafe  has 

but  an  eftate  for  her  life'i  with  a  power  onlyof  difpofing  of  the  fee 

to  any  of  her'firll  hufband's  children,  £5fr.  The  next  queftion  is, 

whether  the'tvife  marrying  again  with  Stmen  Sijfon  her  fecond 

hufband,*  thif,   during  her  coverture,  does  not  fufpend  her 

power  of  ^'difpofirtg  of.  the  fee  to  any  of  her  firft  hulband's 

children?''^      '     -.»::-    .  . 

An^  Vs^to  this  point,  it  fcems  very  plain,  that  her  fubfe- 
quHit%kitiage'  is  no  fiifpenfioh  of  her  power,  bccaufe,  when- 
evef-  fhe  executes  the  power,   by  difpofing  of  the  premilTes  to" 
any'Ofher  frrft  hufband^s'thildren,  fuch  child,  or  appointee, 
is  not  in  under  her,  but  by  the-  wilJ  of  her  firft  hufband.   * 

That  this  fubfequent  marriage  is  no  fufpenfion  of  the 
pov^^er,  is  exprefsly  refolved  in  the  cafe  which  I  have  menti- 
r  irfi  ]  oned  of  Daniel  and  Ubley  in  i  Jo.  137.  t^  Noy  80.  And 
there  we  may  fee  a  ftrongcr  cafe  mentioned,  whiqh  is,  lands 
arc  devifed  to  a  woman,  on  condition  that  (he  (hould  convey 
to  J.  S.  and  (he  afterwards  marries  ;  yet  'tis  held  that  the  wo- 
man, even  during  her  coverture,  may  (to  prevent  the  breach 
of  the  condition)  make  a  feoffment  to  J.  S.  tho'  in  that  cafe, 
the  eftate  and  intereft  pafles  from  the  feme  covert ;  and  there 
the  feme  covert's  feofFment  is  refembled  to  the  cafe,  where  one 
grants  an  eftate-tail  to  A.  with  remainder  to  5.  in  fee,  on 
•ondition  that  J.  the  tenant  in  tail  (hould  grant  a  rent  irf  fee 
to  a  third  perfon ;  and  refolv'd  that  the  tenant  in  tail  may 
grant  this  rent,  which  when  granted,  (hall  bind  both  the  ifTue 
in  tail,  and  the  remainder  man,  becaufe  it  is  to  fave  the  eftate 
from  being  forfeited  ;  fo  to  prevent  the  breach  of  the  condi- 
tion, a  feme  covert  (hail  be  enabled  to  make  a  feofFment. 

I  ihall 
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I  fliall  only  mention  one  cafe  more  on  this  head,-  and  that  Tomlinsok 
is,  one  much  ftronger  than  the  principal  cafe,  and  which  is  v.Diohton. 
X>rctty  often  mentioned  in  the  books,  'tis  in  i  RolTs  Abr.  329. 
^l.  10.  10  H.  7.  20.  &r  I  /«/?.  112.  a.  Onefeifod  in  fee,de*. 
*wifes  that  his  Wife  Ihali  fell  his  land,  and  dies,  and  the  wife 
^akes  a.  (ccond  hufband,  and  held,  that  the  wife's  power  of 
tfellingy  is  not  only  fubiifting,  notwithftanding  her  fecond  mar- 
nage,biit  that  ibe  may  fell  the  land  even  to  her  fecond  huiband. 

So  that  this  feems  extremely  plain,  that  the  wife's  fecond 
snarriag^  docs  not  hinder  her  from  executing  her  power*  (1) 

And  now  I  am  come  to  what  I  take  to  be  the  principal 
queftion  in  the  cafe,  and  what  (as  I  was  informed)  did  chiefly 
ilickwxth  the  court,  which  is,  whether  thefe  deeds  ofleafe  and       [   '57  J 
releafe  did  not  amount  to  a  good  execution  of  the  power  ? 

And  as  to  this,  the  cafe  is,  the  teftator's  widow  is  tenant 
for  life,  with  a  bare  power  to  difpofe  of  the  premifies  to  any  of 
her  firft  hulhand's  children,  and  the  wife  with  a  fecond  hufband 
grants  the  premifies  by  leafc  and  releafe  to  the  ufe  of  herfelf 
for  life,  remainder  to  the  ufe  of  Hejitr  her  Aril  hu(baud's  daugh- 
ter, and  the  heirs  of  ^er  body. 

Whether  this  hJ  a  good  execution  of  the  power,  is  the 
queftion  ? 

The  objecKons  againft  it  have  been,  that  this  is  a  very  im- 
proper method  of  doing  it,  the  parties  rather  conveyi/rg  an 
cftate  as  owners,   than  executing  a  power. 

Alfo  it  was  objcfled  by  Mr.  Lutwyche^  (who  argued  for 
the  plaintiffj  that  nothing  by  this  conveyance  is  intended  to 
pafs,  but  what  arifes  by  way  of  ufe  out  of  the  legal  cftate  con- 
veyed to  the  iruftees,  which  being  (at  moft)  but  an  cftate  for 
the  life  of  the  teftator's  wife,  is  not  fufEcient  to  afford  an 
eftate-tailto  Hejler. 

But,  with  fubmiffion,  I  fliall  endeavour  to  prove,  both  from 
the  reafon  of  the  law,  and  alfo  from  authorities,  (which  as  I 
conceive  come   fully  up  to  this  point,)  that  this  indenture  of  • 
relcafc  is  a  very   good  appointment,   and  a  very  cffeiSual  ex- 
ecution of  the  power. 


(i)  Vide  Harg,    Co.   Litt,   112.   a.  noted. 
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TOMLINSOK 
V.DlCUTON. 


[  158] 


(a)  See  the  cafe 
of  Bath  verfus 
Montagu, Chan. 
Rcporii  in  Svoy 
ap-rt,  417. 


[    159] 


It  is  an  eftaUifhed  rule,  that  in  tbc  cafe  of  deeds  as  well  as 
willS)  regard  is  to  be  had  to  the  intent  of  the  parties,  and  that 
a  deed  (ball  never  be  laid  afide  as  void,  if  by  any  conftrudiou 
it  can  be  made  good. 

Tbc  lord  Hobdrt  in  his  reports  (^S/.  ^77.)  takes  notice, 
with  due  commendation  to  my  lords  the  judges,  that  tbey  are 
curious,  and  almoft  fubtil,  that  they  are  afluti  (as  he  terms  it) 
to  invent  reafons  and  means  to  help  and  afEft  die  juft  intent 
of  the  parties. 

And  whereas  it  has  been  faid,  that  powers  are  to  be  taken 
ftridly,  the  execution  of  this  power  (hall  be  taken  favourably, 
in  regard,  in  notion  of  law,  it  is  part  of  the  teftator's  will,  and 
the  appointee  is  in  under  the  will,  and  therefore  this  deed  of 
releafe  in  this  cafe,  is  intlded  to  the  fame  favour,  in  the  con- 
ftrudion  of  it,  as  is  due  to  the  will  to  which  it  refers. 

Now  ill  the  principal  cafe  it  cannot  be  doubted,  but  that  it 
was  the  plain  and  full  intent  of  Margaret  Stffin  the  teftator's 
wife,  that  after  her  death,  her  hufband's  daughter  Hejler^  by 
virtue  of  this  deed  of  releafe,  (hould  be  intitled  to  the  premiflirs 
to  her  and  the  heirs  of  her  body,  this  cannot  be  denied ';  and 
any  writing,  expre/fing  fuch  the  party's  intent,  amounts  in  law 
to  a  good  appointment,  and  to  a  good  execution  of  the  power. 

'Tis  true,  where  in  an  execution  of  a  power  the  party  is 
confined  to  obferve  any  particular  circumftances,  as  that  of 
attefiing  a  deed  with  fuch  and  fuch  witnefles,  l£c.  Thofe  cir- 
cumftances  {a)  muft  be  obferved  ;  but  where  the  party  is  left 
at  liberty  in  that  refpe£l,  and  not  confined  to  any  particulars, 
but  has  (as  in  this  cafe)  a  power  in  general  todifpofe  of  the 
premifTes  ^o  any  of  her  hufbands  children :  any  writing  ligned 
by  the  party,  exprefling  the  party's  intent  to  difpofe  of  the 
premifies  to  any  of  her  hufband's  children,  is  a  good  appoint- 
ment ;  and  confcquently,  this  deed  of  releafe  plainly  exprefling 
an  intent,  that  after  her  deceafe,  the  daughter  Hefter  £hall  have 
the  premifies  in  tail,  fuch  writing  is  a  good  appointment. 

Suppofe  the  teflator's  wife  had,  by  this  deed  of  releafe,  faid 
no  more  than  declared,  that  the  premifTes,  after  her  deceafe, 
fliould  be  to  the  ufe  of  Hefter  her  firfl  hufband's  daughter  and 
the  heirs  of  her  body,  it  could  not  have  been  doubted,  but  that 
this  bad  been  a  good  appointment,  and  a  good  execution  of 

the 
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the  power.     And  'tis  as  plain,  that  by  this  deed  of  releafe,    Tomlinson 
the  teftator's  wife  fays  thaty  the'  at  the  fame  time  (he  fays  a   v.Dighton. 
great  deal  more.     She  does  indeed,  by  many  words,  grant  the 
premiiles  to  truftees  and  their  heirs,  but  this  is  declared  to  be 
to  tbeufe  of  herfelf  for  her  life,  and  afterwards  to  the  ufe  of 
her  bufband's  daughter  and  the  heirs  of  her  body. 

Now  this  declaring  of  the  ufe  is  alone  fuSicient,  this  ufe  is 
limited  to  the  party  herfelf;  and  furplufage,  even  in  fpecial 
pleadings,  nay  even  in  indidlments,  will  not  hurt,  much  Icfs 
in  a  conveyance. 

So  that  rather  than  the  deed  (hall  be  wholly  void,  ut  res  magis 
veleat  pumpinatj  the  fcveral  claufes  of  the  deed,  except  what 
declare  the  ufe  to  Heftgr  after  her  mother's  death,  fhall  be  re- 
jeded,  and  that  part  (hall  (land  and  be  a  good  appointment,  and 
theclaufe  limiting  the  ufe  to  the  teflator's  mitfam  wafte  (hall 
be  void. 

It  has  been  objeded,  that  by  this  leafe  and  releafe,  it  fcems 
intended  to  be  a  conveyance  from  the  parties  rather  as  owners 
than  by  virtue  of  a  power,  and  the  rather,  for  that  in  this  cafe 
the  parties  have  fume  owner(hip,  I  mean,  an  eftate  for  life  in 
Margaret  Siffin  the  teftator's  wife,  which  her  hufband  and  (he 
are  capable  of  granting  over,  and  that  may  be  obje(^ed  as 
fuflicient  to  fatisfy  the  grant. 

Now  'tis  true,  that  where  a  man  is  owner  of  an  eltatc,  and  r  ^fio  ] 
is  alfo  enabled  by  virtue  of  a  power  to  difpofc  of  this  eftate, 
and  this  man  does  grant  or  devife  fuch  eftate  generally,  this 
ihall  operate,  upon  his  right  of  owner(hip,  and  not  by  virtue 
of  his  power,  as  in  6  Cb.  i8.  a.  Sir  Edward C!eere\  cafe.  Where 
a  man  makes  a  feoffment  of  his  land  to  fuch  ufes,  and  for  fuch 
eftates,  as  he  (hall  by  his  will  appoint,  the  feo(For  ftill  conti- 
nues owner  of  this  land,  and  if  the  feoffor  makes  his  will,  and, 
inftead  of  limiting  the  ufes  of  this  fcofFment,  does  devife  the 
land  generally,  the  land,  in  this  cafe,  paffcs  from  the  teftator 
as  owner,  and  not  by  virtue  of  the  power. 

But  !tis  as  true,  and  proved  by  the  fame  authority,  that  where 
o.ie  as  owner  of  land  is  not  able  to  grant  the  eftate  mentioned 
xo  be  conveyed,  but  by  virtue  of  the  power  he  h  able  to  grant 
it,  the  grant  in  this  cafe,  (hall  take  efFea  by  virtue  of  the  power, 
and  fliaii  not  operate  upon  the  owncr(hip. 

Vol.  I.  K  Therein.- 
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ToMLiKsoN  Therefore  ia  our  cafe,  fmcc  the  teftator's  wife  A^ar 
v.uiGHTOK.  £oj^u„Qf^  as  owner,  pafs  the  eftatc-tail  to  Hefter  to  comm 
from  and  aftcrher  owndeceafe,  nor  indeed  had  any  owne 
for  the  fupplying  of  that  grant,  it  being  to  commence  afte 
death,  at  which  time  her  eftate  or  intercft  (being  for  her 
determines ;  and  fincc  Margaret  the  teft^tor's  wife  couk 
virtue  of  her  power^  grant  this  cftatc  to  Heftcr\  therefon 
grant  of  this  eftate-tail  fhall  take  efFeft  from  her  power, 
not  from  any  pretence  of  ownerfhip. 

It  is  fettled  in  this  cafe  of  Sir  Edward Cleerc^  and  In  Scrt 
cafe  in  lo  Co.   143.^.     That  tho'  there  be  no  recital  o; 
[   161   J      power,  yet  if  the  grant  cannot  take  it's  effedwithouttfecpo 
the  grant  fhall  operate  upon  the  power. 

Much  rather  (hall  it  be  fo  in  this  cafe,  where  the  very  po 
and  the  will  that  gave  it,  arc  both  recited  in  the  deed  q 
Icafe,  and  where  the  recital  of  the  power,  is  a  plain  demon 
tion,  that  this  power  was  thought  of,  and  in  view,  wTicr 
deed  was  prepared,  and  that  the  only  deiigh  and  end  of 
deed  (tho'  drawn  by  an  unfkilful  hand)  was  to  execute 
power. 

•Tis  alfo  objeftcd,  that  in  the  leafe  and  rcleafe  in  the  p 
cipal  cafe,  made  by  the  teftator's  wife  Margaret  and  he 
cond  hufband,  to  trufiees  and  their  heirs  to  the  ufe  of  he 
for  life,  with  remainder  to  HeJIer  the  teftator*s  daughte 
tail,  thefe  ufes  are  intended  to  arife  out  of  the  eftate  cf 
truftees,  and  if  there  be  not  a  fufficietrt  cllate  conveyed  tc 
trudces  for  that  purpofe,  no  ufe  can  arife. 

Now  as  to  this  objeflion,  'tis  true,  that  if  the  conveys 
operates  by  virtue  of  the  leafe  and  releafe,  the  ufes  in 
cafe  mud  arife  out  of  the  truftees  eftate ;  but  if  the  dee 
releafe  operates  as  an  appointment  (as  I  apprehend  it  d 
then  the  appointee  is  in  under  the  will,  and  does  no  way  d( 
his  intereft  from  the  eftate  of  the  truftees  in  the  releafe* 

And'tis  no  objc£tion,  that  the  grantor  intended  that 
conveyance  Ihould  operate  byway  of  leafe  and  releafe,  and 
by  virtue  of  the  power  as  an  appoiotmeut. 

For  the  chief,,  and  primary  intent  of  the  grantor,  was, 

the  eilate  fliouM  pafs  to  Hejijr  the  ce^uy  qiie  ufe  of  this  dc< 

[   162  j     iclt:4lc,  auU  the  couit  fiiall  ha veriwre  regard  to  this,  tha 
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the  manner  of  ptffing,  which  is  of  Icfs  moment  and  left  fit    Tomlinson 
may  be)  to  the  contrivance  of  fome  ignorant  fcrivener. 

It  is  plain  the  ^hief  intent  of  the  parties  is  to  pafs  the  eftate. 
Confequcntijr, 

The  method,  by  which  'tis  intended  to  pafs,  ought  to  be 
only  fubfervient  to  the  chief  intent. 

And  for  this  purpofe  in  3  L/v,  372.  in  the  cafe  of  Ofm^n 
rerfus  Shirfe^  Mr.  Jufticc  Rookeby  cites  the  cafe  of  Saunders  and 
S$jfiUfQitti  alfo  in  2  Lev.  213.  and  mentioned  to  be  adjudged 
in  C$m.  Banc.  HiL  anno  1655.  Rot.  1578.  Where  a  man 
feized  in  fee  of  a  rent,  does  by  deed  grant  it  to  one  that  was 
bis  kinfman,  and  there  is  an  attornment  to  the  grant,  but  the 
attornment  was  made  by  one  that  was  not  a  real  tenant  of  the 
land,  and  therefore  void.  Here,  though  the  intent  appeared, 
chat  the  deed  ihould  operate  as  a  grant  at  common  law  with 
an  attornment,  yet  fince  it  could  not  pafs  that  way,  it  was 
adjudged  that  the  grant  being  made  to  a  relation,  fhould  ope- 
rate as  a  covenant  to  (land  (eifed.  And  many  other  cafes  much 
of  the  fame,  nature  with  this  are  there  cited ; 

As  where  a  man  by  deed  does  give  and  grant  lands  to  ano- 
ther, and  a  letter  of  attorney  to  make  livery  is  indorfed  upon 
the  deed,  but  no  livery  happens  to  be  made ;  yet  if  this  grant 
be  made  to  a  relation,  it  ihall  operate  as  a  covenant  to  (land 
feifed,  though  the  letter  of  attorney  indorfed  on  the  deed  for 
the  making  of  livery,  fhews  the  plain  intent  of  the  deed,  and 
of  the  parties  thereto,  to  hive  been,  that  the  land  fliouidpafs 
in  another  manner,  that  is,  by  feoffment  and  livery. 

So  though  a  general  warranty  be  contained  in  a  deed  [16-21 
whereby  lands  are  granted  to  a  man  and  his  heirs,  with  a  ge- 
neral, warranty  againft  all  perfons  whatfocver,  and  no  livery, 
or  a  void  livery  is  made  5  yet  if  this  grant  alfo  be  made  to  a 
relation,  it  fliall  operate  as  a  covenant  to  ftand  feifed,  though 
the  inferting  the  warranty  (hews  the  intent  to  have  been,  that 
the  lands  (hould  pafs  by  way  of  feoffment,  in  which  cafe,  the 
feoffee,  if  impleaded,  might  vouch  upon  the  warranty;  whereas 
it  operating  by  way  of  ufc,  and  a  covenant  to  ftand  feifed,  the 
grantee  is  in  the^j//,  and  cannot  vouch. 

Upon  all  which  cafes,  Mr.  Serjeant  Lcvinz  makes  an  ob- 

fcrvation  very  appofite  to  the  prcfent  cafe  :   **  That  the  judges, 

K  2  "of 
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ToMLiNsoN      "  of  late  times,  have  had  a  greater  confideration  for  the  pajfing 
i/.DiGHTON.    «  of  the  cftate  which  is  thcfuhjlana  of  the  deed,  than  the  man^ 
V  ner  k9W  yr\i\c\i  is  the  JhaJow*** 

All  ^hefe  cafes  are  very  pertinent  to  the  matter  now  in 
queftion,  and  dcmonftrate,  that  though  in  the  prefcnt  cafe, 
it  might  be  the  intent  of  the  conveyance,  that  the  premifles 
fliould  pafs  byway  of  Icafe  and  rcleafe,  yet  if  they  cannot  pafs 
that  way  (as  they  really  cannot)  but  may  pafs  by  virtue  of  the 
power,  and  as  an  appointment,  (as  they  really  may^they  (hall 
pafs  by  virtue  of  the  power,  and  as  an  appointment,  rather 
than  the  deed  (hall  be  void. 

If  a  dcedy  plainly  intended  to  operate  as  a  feoffment  with 
livery,  rather  than  be  void,  {hall  operate  as  a  covenant  to  ftand 
fcifcd ;     ' 

If  a  deed,  plainly  defigned  to  operate  as  a  grant  with  an 
attornment,  rather  than  be  voiJ,  (liall  operate  as  a  covenant 
to  ftand  feifed  ; 

r  164.  1  Why  (hall  not,  in  the  principal  cafe,   an  indenture  of  re* 

leafe,  rather  than  be  void,  operate  as  an  appointment? 

In  Mr.  y.  J49ii$\  Re7)orts  392.  linape  vcrfus  Turton^  the 
cafe  was,  J,  S,  was  feifed  in  fee  of  lands  and  covenanted  by 
indenture  to  levy  a  fine  of  thw  faid  lands  to  the  ufe  of  himfelf 
for  his  life,  with  remainder  to  the  ufe  of  his  fons  fucceiSvel/ 
in  tail  male,  remainder  to  the  ufe  of  the  then  lord  Ljeicejier 
in  tail,  remainder  to  the  ufe  of  the  queen  in  fee;  and  in  this 
indenture  there  was  a  provifo,  that  if  J.  S.  who  made  this  fct- 
tlcment,  fhould  grant  or  bargain  and  fell  his  lands  to  any  other 
perfon  or  to  any  other  ufcs,  that  then  it  (huuld  be  to  thofc  ufcs. 
y,  S.  who  made  this  fcttlemeiit,  and  rcfcrved  to  himfelf  an 
cftate  for  his  life,  leafed  the  premifics  for  a  year  to  J,  and  af- 
terwards by  deed  reciting  the  power,  bargained  and  fold,  and 
granted  the  reverfion  to  another  and  his  heirs,  to  which  the 
lefiee  for  years  a'ttorn'd. 

Here,  tho'  there  was  an  attornment  to  this  grant,  which 
ftiew'd  plainly  the  intention  of  the  party  to  pafs  this  reverlion 
as  a  common-law  conveyance,  by  way  of  grant  and  attorn- 
ment;  and  tho'igh  in  this  cafe  the  grantor  had  an  eftatc  for 
lift',  which  mig'u  have  pj.fild  by  this  grant,  taking  it  as  a  grant 
v»uh  ^a  ;*ito:iinieiit,  and  would  have  pafied  a  dcfcendible  free*  . 

hold, 
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hold,  and  fo  might  in  fomc  meafure  have  fatisficd  the  grant:    Tomlikson 

(whereas  in  our  cafe   the  grantors,  Margaret  the   teftator's    '»'-^*chton. 

*ife,   and  her  fecond  huftand  Sijin^  had  no  eftate  at  all  in 

them  to  fatisfy  the  grant  to  HejUr  the  teftator's  daughter,        [  165  ] 

that  being  of  in  ufe  to  commence  after  the  mother's  death, 

and  (he  hcrfelf  had  but  an  eftate  for  her  life.) 

Yet  in  iHis  cafe  in  f&Kes  it  is  adjudged,  that  the  grant,  not- 
withftanding  the  attornment,  which  (hews  it  was  intended  to 
be  a  common-law  conveyance,  (hould  however  operate  upon 
the  power,  and  be  a  good  declaration  of  new  ufes  purfuant  to 
,tbc  power. 

Now,  this  cafe  comes  fully  up  to  our  cafe,  and  differs  only 
in  being  ftronger ;   the  power,  in  both  cafes,  is  accompanied 
with  an  eftate  for  life ;    and  the  grant  with  an  attornment,  is 
as  improper  a  way  to  execute  the  power,  in  the  cafe  cited,  as 
the  leafe  and  relcafe  is,  to  execute  the  power,  in  the  principal 
cafe  \   and  that  cafe  feems  ftronger  than  the  principal  cafe  in 
tfais,  as  well  as  in  the  other  refpeds  which  I  have  mentioned, 
in  regard,  by  this  conftru£lion  of  the  grant,  (tho*  with  attorn- 
ment, to  operate  as  an  execution  of  the  power,J  the  remainder 
in  fee  limited  to  the  crown,  of  whofe  revenues,   the  law  in  all 
cafes,  is  particularly  careful,  is  devefted  and  barr'd. 

There  was  the  cafe  of  Dyer  verfus  Awfiter'm  1706.  in  this 
▼ery  point,  which,  tho'  it  was  the  opinion  of  one  judge  only, 
and  at  Nlji  Priusy  yet  it  being  before  that  great  man  your  lord* 
fhip's  immediate  prcdeceflbr,  I  take  it  to  be  a  confiderable 
authority. 

In  that  cafe,  a  man  had  a  power  to  appoint  and  fettle  a 
jointure  on  his  wife  ;  and  he  made  a  jointure  on  his  wife  by 
way  of  leafe  and  rcleafe,  to  the  ufe  of  his  wife  for  her  life,  for 
her  jointure;  which  is  diredlly  our  cafe. 

And  C.  J.  Holt  declared  his  opinion,  that  it  was  a  good 
jointure;  and  the  rather,  bccaufc  the  word  [fettle]  was  a  ge- 
neral  word  as  to  the  manner  of  making  the  jointure.  Now, 
in  the  principal  cafe,  we  have  as  general  a  word  ;  in  bur 
power  it  is,  that  the  teftator's  wife  might  difpcfe.  The  word 
[difpofe]  is  as  general  a  word  as  the  word  [lettle]  ;  and  if  in 
that  cafe,  a  Icafc  and  rcleafe  was  a  good  appointment  of  a  join- 
ture, then  furely  in  the  principal  cafe,  the  leafe  and  releafe 

K  3  muft 


Dc  Term.  S,  Trin.  lyii. 

ToMLiNsoK     mufl:  alfo  be  a  good  appointment,  and  a  good  execution  of  the 
-1..D1GHT0N.  power. 

It  is  true,  in  that  cafe  before  C.  J.  Hoh  the  counfel  prefled 
for  afpecial  verdift,  tnd  had  it;  but  were  fo  far  difcouraged 
by  his  lordfliip's  opinion,  that  (as  I  underftand)  it  was  never 
argued^  but  the  jointure  continues  to  be  enjoyed  to  this  day 
under  that  informal  appointment  that  now  occurs  ii|  the  prin- 
cipal cafe. 

There  are  many  more  cafes  which  I  could  cite  on  tbishead. 
But  I  (hall  trouble  your  lordfhip  with  only  two  more ;  the 
firftis  that  of  Stapleton  cited  hy  C.J.  HaU  in  i  Fent.  22S.  in 
the  czft  of  King  3nd  Meiiitigy  and  cited.again  by  C.  J..//tfi^in 
Raym.  Rep.  239.  by  the  name  oi  \ziy  Hajiing^%  cafe  j  which  I 
take  to  be  full  in  point. 

The  cafe  was,  J.  tenant  for  life  with  a  power  to  make  a 
jointure,  remainder  to  5.  in  fee,  J.  covenants  with  a  third 
perfon  to  ftand  feifcd  to  the  ufe  of  his  wife,  for  her  life,  for  her 
jointure;  and  adjudged  a  good  execution  of  the  power.  And 
[  167  ]  ^^^  reafon.  given  in  that  cafe  is  extremely  applicable  to  ourr, 
v/z.  ^ando  non  vakt  quod  ago^  vaUat  quantum  vakre  foteft. 

Now  the  judgment  in  this  lad  cafe  is  liable  to  all  thofeob- 
jcSions  that  can  be  made  to  me  in  the  principal  cafe.  For 
inftartce,  it  is  objefted  to  me  in  the  principal  cafe,  that  the 
conveyance  is  intended  to  take  effcft  by  way  of  leafc  and  rc- 
leafe,  and  not  by  virtue  of  the  power ;  why  in  that  cafe  cited 
by  C.  J.  HaU^  the.  intention  appears  as  fully,  that  the  jointure 
fhould  take  effcft  by  way  of  covenant  to  ftand  fcifed,  and  not 
by  way  of  a  power. 

Again  it  is  objcfVcd,  in  the  principal  cafe,  that  it  is  intended 
the  ufe  fliould  arife  out  of  the  eftate  conveyed  by  the  leafe  and 
relcafe  to  the  truftees,  which  is  not  fufficient  for  that  purpofc. 

The  fame  objeftlon  recurs  in  the  cafe  cited  by  C.  J.  Hak\ 
for  there  the  ufe  is  exprefsly  declared  to  arife  out  of  the  eftate 
of  the  tenant  for  life  ;  he  covenants  to  ftand  feifed,  and  out  of 
his  fcifin  the  ufe  is  to  arife,  and  yet  it  is  a  good  appointment 
of  the  jointure. 

It  Is  true,  that  cafe  alfo  differs   in  being  ftronger  than  the 

principal  cafe  ;  for  in  that  cafe,  there  is  no  recital  of  the  power, 

as  there  is  in  this  : 
L  And 
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And  as  In  that  cslfe  it  was  adjudged  a  good  execution  of  the   Tomlinsow 
power,  fo  (I  hope)  it  fhall  be  in  this.  i;.Dichton. 

Alfo  irt  that  cafe  the  court,  in  their  rcfolution,  rcjeftcd  the 
greateft  part  of  the  deed,  and  regarded  that  part  only  that  de- 
dared  the  ufe ; 

And  fo  (I  hope)  the  court  will  do  here,  rather  than  the  deed      [  168  J 
ihall  be  taken  to  be  wholly  void. 

As  to  the  fine,  levied  by  the  teftator's  wife  and  her  fecond 
liuibaild,  it  being  after  the  leafe  and  releafe,  the  fame  cannot 
mWeSt  this  cafe ;  in  regard,  before  the  levying  the  fine,  th« 
power  is  w^ill  e^cecuted  by  the  deed  of  releafe,  that  amounting 
to  a  good  jippointment,  and  the  eftate  is  vefted  in  Htfter^  and 
ib  the  fine  comes  too  late  to  do  any  hurt. 

The*  I  takd  it  very  plainly,  that  fi/ppofing  there  had  been  - 
nothing  in  the  indisnture  of  releafe,  but  a  covenant  to  levy  a 
fine  to  the  ufe  of  the  wife  for  life,  with  remainder  to  the  ufe  of 
HiAer  the  firft  hu(band's  daughter  in  tail,  (as  there  is  this  co« 
venant  in  the  deed)  I  fky,  if  there  had  been  nothing  elfe  in  the 
dted,  and  a  fine  had  been  levied  accordingly,  (as  there  has 
been  in  the  principal  cafe,)  this  had  been  a  good  execution 
of  the  power,  according  to  the  cafe  of  Heiring  and  Brown  in 
I  Feni,  368,  371.  Where  the  cafe  was,  one  makes  a  fcttle- 
mcnt  to  the  ufe  of  himfelf  for  life,  with  divers  remainders 
over  to  feveral  perfons  in  ejji^  with  power  to  revoke  under  his 
hand  and  fealattcftcd  by  two  or  more  credible  witnefles;  the 
tenant  for  life  levies  a  fine  of  the  premlfles,  and  by  deed  fub- 
fequcnt  declares  the  ufe  of  this  fine. 

And  in  this  cafe,  it  was  all  along  admitted,  that  if  the  deed 
declaring  the  ufe  of  the  fine  had  been  precedent  to  the  fine, 
(as  it  is  in  the  principal  cafe,)  it  had  been  a  good  execution  of 
the  power,  and  a  good  revocation. 

I  admit,  in  the  cafe  of  Herring  and  Broxvn^  the  deed  being 
fubfequent  to  the  fine,  it  was  adjudged  in  this  court,  that  the 
fine  was  an  extinguifliment  of  the  power;  but  in  error  brought 
of  this  judgment  in  the  exchequer  chamber,  the  fame  was  re- 
verfed;  and  refolved,  that  the  fine  and  deed  ftho'  fubfequent) 
were  but  as  one  conveyance,  and  therefore  were  a  good  exe- 
cution of  the  power,  a  good  revocation  of  the  former  ufes, 
and  a  good  declaration  of  new  ones. 

K  +  The 


[  169  ] 
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ToMLiNsoN         '^^^  Other  cafe  is  that  of  Wigfon  and  Gam'tj  2  Lev.  149. 

v.DiGHTON.  where  y.  5.  makes  a  fettlement  with  a  power  to  revoke  the 
ufes  therein,  and  limit  new  ufes,  by  indenture  fealed  in  the 
prefence  of  three  witnefles.  5^.  5.  covenants  by  indenture 
fealcd  in  the  prefence  of  three  witneiTes  to  levy  a  fine  to  other 
ufes,  and  levies  a  fine  accordingly  :  whereupon  it  was  adjudged 
by  C.  J.  Hale  &  Cur\  that  this  was  a  good  execution  of  the 
power,  and  a  good  revocation;  for  tho'  the  deed  of  covenant 
to  levy  the  fine,  would  not,  alone,  make  any  revocation,  for 
that  it  was  not  itfclf  any  conveyance,  nor  pafTed  any  ufc  j  and 
tho'  the  fine  alone  would  make  no  revocation,  that  not  being 
an  indenture  fealed  in  the  prefence  of  three  witnefTes,  yet  both 
jointly  made  one  conveyance,  and  amounted  to  a  good 
revocation. 

So  here  the  teftator's  wife  being  tenant  for  life,  with  a 
power  to  difpofe  of  the  premiffes  to  any  of  her  hatband's  chil- 
dren, if  fhe  had  done  no  more  than  covenanted  to  levy  a  fine 
to  the  ufe  of  hcrfelf  for  life,  remainder  to  the  ufe  of  Hefler  (one 
0/ the  hufband's  children)  in  tail,  and  had  levied  a  fine  accor* 
dingLy,  (all  which  fhe  has  done)  fuch  covenant  and  fine  would 
be  as  one  conveyance,  and  this  alone  had  been  a  good  appoint- 
ment, and  a  good  execution  of  the  power. 

Obj,  •  The  appointment  ought  to  be  of  a  fee-fimple,  whereas 
fhe  has  appointed  an  eflate-tail. 

Refp.  The  power  to  difpofe  of  a  fee-fimplc  includes  in  it 
a  power  to  difpofe  of  any  leflcr  eftates. 

r  170  1  ^^!/*     "^^*^  difpofition  by  Margant  fhould  be  by  will,  and 

not  by  deed,  the  devife  being  to  her  for  life,  and  then  to  be  at 
her  difpofal, 

Rrfp..  The  word  [then]  fignifics  only  when  this  appoint- 
ment was  to  take  efr'evSl  in  poflelTion,  [viz.)  after  the  wife's 
death.  In  the  cafe  in  3  Leo.  71.  where  the  devife  was  to  the 
wife  for  her  life,  and  afur  her  death  fhe  to  difpofe  as  fhe  pleafed, 
Wr.  The  words  might  well  be  intended  of  a  will,  and  there- 
fore that  cafe  was  more  liable  to  this  objccflicn ;  yet  it  was 
adjudged  fhe  might  grant  away  the  revcrfion  in  her  life-time. 
And  in  3  Co.  Borajtcn^  cafe,  'tis  adjudged,  that  the  adverbs 
[when]  and  [then]  in  cafe  of  limitation  of  eflates,  do  not 
make  any  tl.ing  niCvfTary  to  precede  the  fettling  of  them,  any 
3  more. 
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more,  than  where  one  lets  lands  for  life,  and  after  leflee*sde-   Tomliksom 
ecafe,  then  the  remainder  to  J.  S.  this  remainder  will  vcft   v.Dichtoic. 
prefently.    ^     . 

Oljm  The  leafe  for  a  year,  made  by  Margaret  and  her  fecond 
haflband,  is  a  fufpenfion  of  the  power. 

R^.  nris  not ;  the  leafe  and  releafc  being  but  as  one  con- 
Teyance,  and  fo  in  pleading  (which  is  much  more  ftrid)  a 
leafe  and  releafe  will  anfoUht  to  a  feoffment,  and  is  taken 
notice  of  by  the  court  as  a  common  afTurance  :  befides,  the 
power  feems  collateral,  and  not  appendant  to  the  eftate,  and 
lb  aot-extingui(hable,tho'  by  a  feofl^nent.  Thus  in  cafe  of  a 
power  to  executors  to  fell,  a  feoffment  made  by  them  of  the 
premiiTes,  will  not  extinguifh  their  power,  but  they  may  af- 
terwards fell  notwlthftanding.     i  Co.  iii. 

Or  if  it  be  a  power  appendant  to  the  freehold,  as  long  as 
that  remains,  the  power  remains  alfo;  and  therefore,  the  lea- 
fing for  a  year  will  no  more  fufpend  the  power,  than  a  leafe 
for  a  year  made  by  one  jointcnant  will  fever  the  jointenancy : 
And  in  the  cafe  of  Snape  and  Turton^  in  Mr.  J.  Joneses  Reports 
392.  'tis  exprefsly  adjudged,  that  leafing  for  a  year  did  not  fuf- 
pend the  power  of  revocation,  as  to  the  reverfion  and  inhe- 
ritance. 

Upon  the  whole  :  if  it  appears  to  be  the  plain  intent  of  the  f  171  ] 
parties,  that  the  eftate  Ihould  pair,  to  He/icr  in  tail,  expectant 
on  her  mother's  death,  (as  !iioft  evidently  it  does:)  if  any 
^Pirords  in  writing  exprefling  the  intent,  will  amount  to  a  good 
execution  of  the  power,  (as  furcly  they  will:)  if  thefe  words 
in  this  releafe  be  allowed  fufHcicntly  to  cxprefs  that  intent,  (as 
plainly  they  do;)  then,  upon  the  authorities  1  have  mentioned, 
which,  (as  I  take  it)  come  fully  up  to  the  point,  this  declaring 
of  the  ufe  to  Hejier  by  this  releafe  in  the  principal  cafe,  is  a 
good  appointment  to  Hejhr^  and  a  good  execution  of  the 
power ;  and  had  there  been  only  a  covenant  in  the  deed  of 
releafe  for  the  levying  of  a  fine  to  thefe  ufes,  (tho'  I  have  no 
manner  of  occafion  for  this  point,)  yet  fuch  covenant,  and  the 
fine  afterwards  levied,  would  have  been  a  good  appointment 
to  Hifler. 

And  therefore  I  pray,  that  the  judgment  given  by  my  lords 
t})€  judges  in  the  common  pleas  may  be  affirmed. 

Parker 


ToifLIN90n 
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Porter  C.  J.  With  refpea  tb  the  firft  qurfHoii,  viz.  iffhit 
.CicHTON.  •ft*^*  P^^*  by  the  will  to  Margurtt  the  Bator's  wife |  wfe 
are  all  of  opinion,  fhe  has  but  an  eftate  for  life,  with  a  p€W^i* 
of  difpofing  of  the  inheritance.  And  as  to  this,  the  difference 
is,  where  a  power  is  given  with  a  particular  defcription  aii4 
limitation  of  the  eftate,  (as  here,)  and  where  generally,  as  to 
executors  to  give  or  fell  \  for  in  the  former  cafe,  the  e4atp 
limited  being  exprefs  and  certain,  the  power  is  a  diftind  gift, 
and  comes  in  by  way  of  addition ;  but  in  the  latter,  the  whole 
is  general  and  indefinite  ;  and  as  the  perfons  intryfttd  are  tp 
convey  a  fee,  they  muft,  confequently,  and  by  a  neceffary  con* 
ftrudlion,  be  fuppofed  to  have  a  fee  themfelves. 

With  regard  to  the  other  queftion  {yi%.)  th^  execution  of 
the  power,  it  is  clearly  our  opinion,  that  this  coDveyancd  by 
way  of  leafe  and  releaie  is  an  eiFedlual,  tho' improper,  execu- 
tion of  the  power. 

Wheifefore  the  jodgnietit  in  (Z  B.  muft  be  affiM^d. 


DE 


D  E 
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Lingen  9cr{QS  Sowray.  (i) 


Cafe  42. 


BY    articles  before  marriage,   the  huft^nd  agreed  to  add  ^^^^  Keeper 
700/.  to  the  wife's  portion  of  700/.  and  the  fecurities  court. 

for  thefc  monies  were  affigncd  to  truftees,  and  agreed  to  be  in-  chan?"<^.*° 

fefted  in  land,  to  be  fettled  on  the  hufband  for  life,  remainder  ciik.  Chtnc. 

to  Ac  wife  for  life,  remainder  to  the  firft,  iffc.  fon  in  tail  3*5>  3»6- 

male,  remainder  to  the  daughters  in-tail,  remainder  to  the  91.  *    "**    *^* 

/ight  heirs  of  the  hufband.  ly]^?,^.^^' 

2  Eq.  Ct.  Ab. 
553*  V^"  7*     'o  Mod.  39,  52s.    Moacy  articled  to  be  laid  out  in  land  11  to  be  taken  aa  land,  evca 
ai  to  collateral  heirt. 

The  marriage  afterwards  takes  effect,  and  there  being  no 
ilTue  thereby. 

The  hufband  by  will  dcvifcs  fome  lands  to  the  wife ;  the 
rift  ef  his  real  ejlati  in  the  county  and  city  ^  York,  andelfnjih:re 
in  Great  Britain,  he  dcvifcs  to  J.  S,  alfo  he  gives  his  pcrfonal 
cflate,  and  all  bis  fecurities  for  monies^  to  his  wife^  whom  he 
makes  executrix,  and  dies,  leaving  many  of  the  fecurities  re- 
maining  unaltered^  but  fome  of  the  money  had  been  put  out 
upon  other  fecurities^  and  was  metioned  to  be  in  trufl  for  the 
hufbandy  his  ej^ecutors  and  admini/lrators. 

And  the  queftion  was,  whether  thefc  fecurities,  or  any  of       [  173  J 
them,  pafled  as  perfonal  eft.ite  to  the  wife  ? 

It  was  objefled,  that  tho'  equity  would  inforce  an  execu- 
tion of  agreements,  yet  the  end  and  fcope  of  thefc  articles 
were  determined,  fave  only  as  to  the  wife's  life,  [viz.)  the 
hufband  was  dead,  and  there  was  no  ifTue  of  the  marriage,  and 
the  confideration,  or  inducement  to  this  fettlement  looked  no 
further,  nor  had  any  more  extenfive  views  ;  that  it  could  not 
be  the  defign  of  the  fettlement  to  take  care  of,  or  provide  for, 
diflant  or  remote  heirs. 

(1)   This  Hate  of  the  cafe  agrees  with   the  rcgifter's  book,  vide  poll.   3  vol. 
221,  note  Cg). 

And 
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LiNr.BN  1;.  And  that  if  this  money  had  been  laid  out  in  a  fettlcment, 

SowRAY,       yef  ftill  it  had  been  in  the  power  of  the  hulband  to  devife  the 

land  purchafed  therewith ;  for  it  would  have  been  a  vcftcd 

remainder  in  fee  in  himfclf,  and  confcqucntly  abfolutclj  at  his 

difpofal. 

The  only  queftion  then  was,  whether  he  intended  to  de- 
vife it? 

Now  it  was  more  probable  that  he  intended  (o  pafs  it  under 
the  denomination  of  perfonal  than  real  eftate  j  for  that,  in  fad, 
thofe  fecurities  were  perfonal  eftate,  and  muft  continue  fo,  till 
adlually  invefted  in  land  ;  and  by  the  devife  of  all  his  real  eftate 
in  the  city  or  county  of  Tork^  or  clfewhere  in  this  kingdom^  he 
muft  have  alluded  to  land^  and  fomething  locah 

That  it  was  not  to  be  prefumed  the  teftator,  who  was  a 
layman,  took  it,  that  the  covenant  altered  the  nature  of  the 
cltate,  and  made  that  real,  which  before  was,  and  in  fad 
afterwards  continued  to  be,  perfonal  eftate ;  and  in  cafe  of 
wills,  the  intent  of  the  tcftator  was  the  Chief  thing  to  be  re- 
r  174.  1  garded,  and  inquired  after,  and  furtly,  when  the  teftator  be- 
queathed all  his  perfonal  eftate,  nay  when  he  exprefsly  devifed 
all  his  fecurities^  thcfc  fecurities  in  queftion  muft  be  intended 
to  pafs ;  or  if  this  fliould  not  be  admitted  in  the  latitude  that 
was  contended  for,  at  Icaft  it  would  hold  as  to  fuch  of  the  fe- 
curities, as  had  been  altered,  and  taken,  tho'  in  the  names 
of  the  fame  truftees,  yet  upon  diffennt  trujis. 

Mr.  Vernon  contra^  infifted  that  equity,  which  inforced  the 
execution  of  agreement?,  looked  upon  money  agreed  to  be 
invefted  in  land,  as  land  \  and  on  the  other  hadd,  confidered 
land  agreed  to  be  fold,  as  money  \  and  therefore  if  a  man 
fliould  article  for  the  purchafe  of  the  manor  of  2).  which  was 
an  eftate  in  fee,  for  5OC0/.  and  die,  tho'  the  5000/.  till  in- 
vefted, would  go  to  the  executors,  yet  equity  would  inforce 
an  execution  of  the  articles,  and  then  it  fliould  go  to  the 
heir  ;  fo  if  one  fcifed  of  land  in  fee  fliould  agree  to  fell  it,  and 
fliould  die  before  fale,  till  fold,  it  would  be  in  faS  a  real 
eftate,  and  as  fuch,  defcend  to  the  heir,  but  equity  would 
inforce  a  fale  according  to  the  agreement,  by  which  it  would 
become  money,  and  go  to  the  executor. 

%  But 
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But  there  was  ftill  more  reafon  why  money  agreed  to  be  in-     Lincen  r. 
Tcfted  in  land  fhould  be  taken  as  a  real  eftate,  in  regard  this      Sowray. 
was  for  the  benefit  of  the  heir,  who  was  {a)  favoured  in  equity,    («)  vide  poft. 
beyond  an  executor  or  adminiftrator.  Rodr-fi^  "* 

To  which  purpofe  he  cited  the  cafe  of  (b)  TVh'iHvick  ver.    ly^ ,  Vcm. 
Jnmynj  at  which  lord  C.  J.  Hale  aflifted,  and  the  cafe  of  (f)    47 1* 
KeUleby  ver.  Atwoody  where  upon  articles  to  lay  out  money  in    ^^'  *    ""*  *' 
a  purchafe,  and  the  party  dying  before  the  execution  of  fuch 
articles,  the  difpute  was  betwixt  the  heir  and  executor,  and 
decreed  for  the  heir;  he  alfo  cited  Sir  yonathan  JtJtins's  cafe        r  i^e  1 
(d)j  as  a  ftrong  cafe  in  equity,  in  lord  chancellor  Jeffiry^s 
time,  where  upon  marriage-articles  it  was  agreed,  that  1 500/. 
of  the  hufband*s  money,  and  1500/.  of  the  wife's  money, 
ihould  be  laid  out  in  a  purchafe  of  land,  and  fettled  upon  the 
hufband  for  life,  remainder  to  the  wife  for  l;fe,  remainder  to 
the  iflue  of  the  marriage,  but  was  filent  where  it  fhould  go 
afterwards^  in  default  ofijfue^  and  the  hufband  and  wife  dying 
without  iflue,  the  queftion  was,  whether  the  executor  of  the 
bufband  or  the  executor  of  the  wife,  or  the  heir  of  the  hufband 
or  the  heir  of  the  wife,  fhould  have  the  benefit  of  dicfc  ar- 
ticles? 

And  decreed,  that  the  articles  making  this  money  as  land, 
it  (hould  be  taken  to  be  real  eftate,  and  ihould  go  to  the  heir:* 
of  the  huiband,  and  not  to  the  heirs  of  the  wife  ;  in  regard 
that  in  the  common  way  and  ufagc  of  conveyances  and  fct- 
tlemcnts,  the  remainder  in  fee  was,  in  fuch  cafe,  limited  to 
the  heirs  of  the  hufband. 

[Sed  quare.  If  the  money  was  to  be  taken  as  land,  it  had 
not  been  reafonable  in  this  lafl  cafe  to  let  one  half,  (c/z.)  the 
wife's  1500/.  0/  the  land  therewith  to  be  purchafed,  go  to 
the  heir  of  the  wife,  and  the  other  1500/.  or  the  land  there- 
with to  be  purchafed,  go  to  the  heir  of  the  hufband  r  J 

That  this  cafe  of  /ftJtifis^s  was  much  flronger  tlian  the  prin- 
cipal cafe  :  for  in  that,  the  ufes  in  the  articles  were  all  de- 
termined by  the  death  of  the  hufband  and  wife  without  ifiuc  •, 
and  yet,  wlien  all  the  ends  of  the  marriage-articles  were  an- 
fwered,  and  at  an  end,  it  was  decreed  to  be  as  land,  and  as 
real  eftate;  whereas  in  the  principal  cafe,  the  wife  being  liv- 
ing,  all  the  ufes  in  the  marriage-articles  were  not  determined  ;  [  I'y6  ] 
fur  the  wife  by  the  articles  was  to  have  the  benefit  of  then) 

for 
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LiNGEK  V.     for  her  life,  viz.  to  have  the  profits  of  the  lands  to  be  pur- 

SowRAY.      chafed  for  her  life;  and  it  was  faid,  equity  had  gone  further, 

by  dire£ling,  where  money  had  been  decreed  to  be  laid  out 

(a)  See  ft  Vern.   in  the  purchare  of  lands  in  fee,  that  {a)  the  wife  fliould  have 

bwcetapplc  ver-    ^^wcr. 

fus   BindoDy 

where  the  hu/band^  under  fuch  circumdances^  was  allowed  to  be  tenant  by  the  curtefy  j  tc  ante  no. 

(O* 

Lord  keeper:  The  articles  have,  in  equity,  changed  the 
nature  of  this  money,  and  turned  it  as  it  were,  into  land ; 
and  therefore,  as  to  fo  much  of  the  1400 /•  as  is  fubfiiting 
upon  the  fecurities  on  which  it  was  originally  placed,  or  on 
any  other  fecurities,  where  no  new  trufts  have  been  declared, 
it  ought  to  be  confidcred  as  real  eftate ;  but  as  to  the  250  /. 
of  it  which  was  called  in  by  the  teftator,  and  afterwards  placed 
out  on  fecurities  on  a  different  truft,  that  (hall  be  taken  to 
be  perfonal  eftate ;  forafmuch  as  there  being  no  iiTue  of  the 
marriage,  it  was  in  the  power  of  the  hufband  to  alter,  and 
difpofe  of  it,  as  againft  the  heir  at  law,  though  not  againft 
his  wife;  and  this  placiog  it  out  upon  diiFerent  trufts  I  take 
to  be  an  alteration  of  the  nature  of  it,  fmce  the  teftator's 
declaring  the  truft  to  his  executorsy  feems  tantamount  with  his 
•   having  declared  that  it  fhould  not  go  to  his  A#/>.  (2)  ^ 

On  an  appeal  before  lord  Cowper  {Term*  Pajiba  17 1 5)  this 
decree  was  affirmed. 


(1)  So    Cunningham  y.  Moody ^    1  VcE,  176. 

(2)  Vide  Guidot  v.  Guidot,  3  Atk.       cafes  upon  this  fubjed  were  fully  con- 
294.     Pulteney  v.  Earl  of  Darlington ^        fidcred. 
Bro.  Cha.  Rep.  223,   in  which  all  the  ** 


Lori 
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Lord  Rockingham  &  aV  vcrfus    Dr.   Penrice      C  «77  3 

G?  aV.  Cafe  43. 

SIR  Jamn  Oxtndtn  before  marriage,  and  in  confideration  ^if  J^"** 

of  lOOOoA   portion,  fettled  an  eftate  upon  his  lady  (the  Mailer  of 
phintiflT  the  lord  Ro€kinghanf%  fifter)  for  her  life  for  her  join*       the  Rolls, 

ture,  with  a  power  for  himfelf  to  make  leafes  at  the  ufual  ^^^-  S7<*     * 

^^  Leflbr  diet  <m 

'»**•  Michaelmat 

day,  and  before 
fim-Cct.  The  hdr  or  jointrfff^  aod  not  the  executor,  ika!l  have  the  vest*  i^  IF  the  Idlor  hai 
dM  sfter  fim-let  thoogb  hefinre  midnight  ?  If  the  tenant  had  paid  the  rent  oa  the  day,  the  payment 
ha4  been  %%fA  though  the  lefibr  bod  dk4  before  fon-fet }  but  his  executon  to  account  for  this  to  the 
jointrdty  *c.  ^ 

Accordingly  Sir  jBmcs  made  leafes  purfuant  to  the  power^ 
ef  feveral  parts  of  the  land  comprifed  in  this  fettlement,  re- 
ferving  the  rent  it  Lady  Day  and  Michaelmas^  and  died  upon 
fidicbailjnas  D^iy  between  three  and  four  in  the  afternoon  and 
before  fiin-fet.  And  one  of  thefe  feveral  leflees,  to  whom  the 
leafes  were  made,  paid  his  rent  (being  18/.)  unto  Sir  Jamn 
Oxenden  in  the  morning  of  the  Caid  Michaelmas  Day ;  but  the 
other  tenants  had  not  paid  their  rent,  the  arrears  whereof  came 
to  about  500/. 

Hereupon  the  fole  queftion  was,  whether  thcfo  arrears  did 
belong  to  the  defendants,  the  executors  of  Sir  James  Oxindcn 
the  kfTor,  or  to  the  jointrcfs  ? 

For  the  former  it  was  infiftcd,  that  when  Michaehnas  Dni 
came,  the  rent  was  due  on  that  day,  and  therefore,  accord- 
ing to  OWs  cafe  lO  Co*  127.  b*  If  on  Michaelmas  Day ^  being 
the  rent  day,  the  tenant  pays  the  rent  in  the  morning  to  the 
lelTor,  who  dies  before  noon,  this  payment,  thou^;h  volun- 
tary, is  a  good  payment  againft  all  but  the  king ;  fo  that  it  is 
jiot  material  that  the  payment  was  not  compulfive,  or  that 
there  was  no  remedy  for  it  by  debt  or  diftrcfs  :  in  regard  it  [  178  ] 
appears  by  that  book,  that  the  payment,  though  voluntary,  is 
notwithftanding  good  againft  the  heir.  And  the  cafe  in  i  Saun- 
ders 287.  of  Bajkcrville  verfus  Mayo^  was  by  the  counftl  de* 
nied  to  be  law,  where  it  is  faid  to  be  the  opinion  of  Hale 
C.  J.  that  if  one  leafes  for  years,  rendring  rent,  and  dies  on 
the  rent  day  after  fun-fet  and  before  midniarht,  this  rent  (hall 
go  to  the  heir,  and  not  to  the  executor,  for  that  (as  it  is  there 

faid) 
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Ld.  Rock-  faid)  though  a  convenient  time  before  fun-fet  is  the  proper 
INGHAM  ^in^  tQ  demand  the  rent,  yet  it  is  not  due  until  "  the  end  of 
"  the  day,  videlicet^  twelve  of  the  clock  at  night,"  which 
they  objected  was  not  law;  fince  at  furtheft,  the  rent  was  due 
from  the  tenant  to  the  leflbr  at  fun-fet ;  for  a  convenient  time 
before  fun-fet,  for  the  telling  the  money,  was  the  time  for 
the  landlord  to  demand  his  rent;  upon  non-payment  of  which, 
the  leafe  might  be  avoided. 

But  it  would  be  abfurd  to  fay,  the  leflee  (bould  forfeit  the 

leafe  for  non-payment  of  the  rent,  before  it  was  due;  and  a 

[  179  ]      ^^^^  ^^^  ^'^^^   betwixt*  Bellafti  and   Cole^  at  the  aflizes  at 

Durham  before  Mr.  Juftice  Tracy^  where  one  granted  a  rent- 

rcnt-chtrgc  *      charge  for  life,    payable  at  Lady  Day  and  Alichaelmas ;  the 

for   life,  grantee  died  on  Michaelmas  Day  after  fun-fet ;  and  the  quef- 

Lady-day  and 

Mich«elinat ;  grantee  dies  on  Michaelmatday  after  fun  fet,  and  before  twelve  ac  night,  yet  adjudged 
he  fliould  pay  the  arrears  to  the  executor  of  the  grantee,  in  regard  the  grantee  livei  till  fun-irt, 
which  was  the  legal  time  to  deman<i  it,  and  it  cannot  be  demanded  till  due,  efpecially  to  mike  a 
icrfeiture  of  the  leafe,  dec.     Sec  us  if  the  grantee  had  died  on  Michaelmas-day  and  before  fun  fet. 


•  The  foU<rMing  note  was  communicated  to  me  by  Mr,  Juflice  Tracy. 

Southern  v,  BelUJts^  In  ejf*^ment.  This  was  made  a  cafe  upon  a  trial  before 
judge  TVtffy,  19  Apr.  13  ^'.  3.  By  deed  and  fine  a  term  of  500  years  of  the  te- 
nements in  quellion  is  created  to  the  lelTors  oi  the  plaintiff  for  fccuring  an  annuity 
of  50o/./fr  annum,  and  all  arrears  thereof,  payable  to  Sir  Ralph  Cole  during  his 
life,  and  after  hb  deccafe  for  fccuring  an  annuity  of  2co/.  per  annum,  and  all 
arrears  thereof,  payable  to  the  lady  Cole  for  her  life,  granted  proat  the  deed,  in 
fuch  manner,  and  with  fuch  remedies /ro«/  the  deed.  Sir  Ralph  Cole  died,  and 
all  the  arrears  of  rent  due  in  his  life- time  were  paid,  and  the  lady  Cole  furvivcd 
him.  Afterwards  the  lady  Cole  died,  i^/jc.  on  Michaelmas  day  1704,  at  nine  of 
the  clock  at  night,  being  the  firil  day  of  payment  after  Sir  Ralph  Cole's  death, 
and  the  plaintiff  is  her  adminiftrator.  The  Ible  quellion  is,  whether  the  term  be 
void  without  payment  of  this  quarter's  rent,  or  whether  this  quarter's  rent  re- 
mains due  to  lady  Cole,  fo  as  to  intitle  her  adminillrator  thereto  within  the  con- 
ftrudion  of  this  deed  ? 

Rich,    Hjn  pro   Sl^er*. 
Tho,   Parker  pro  Deft.* 

I. am  of  opinion  that  this  money  was  due  when  by  law  it  ought  to  be  paid  ; 
therefore,  fmce  the  lady  Cole  lived  beyond  fun-fet,  which  was  the  time  when  the 
money  was  demandable,  and  to  be  paid  by  the  tenant  upon  pain  of  forfeiting  his 
leafe,  I  think  the  money  was  due  to  her,  and  ought  to  be  paid  to  her,  and  that 
her  adminidrator  is  intitled  to  the  fame. 

Jan.  18.  1706.  Roht,  Tracy. 

Noti^  J,  Tracy  toM  me  that  he  advifed  with  lord  C  J.  Holt  at  his  chambers^ 
and  that,  upon  view  of  tiic  icvcnil  authorities  relating  to  ihii  point,  his  lordfliip 


was  of  the  fame  opinion 


tion 
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tion  waSy  wbetker  the  executor  of  the  grantee  (hoild  have  the 
rent?  Andf>r  that  the  grantee  lived  until  atter  lun-fct^  which 
was  the  legal  cime  for  dennand'mg  the  rent,  though  he  died 
before  twelve  of  the  clock  at  night,  yet  it  was  held  by  that 
judge,  that  this  rent  (hould  ^o  to  the  eKecutor.  Befides,  it 
was  obferved,  that  according  to  the  other  conftru6lian,  if 
the  jointrefs,  in  the  prefent  cafe,  ihould  live  but  one  balf-yar 
afcer  the  death  of  the  hufband,  (he  might  have  a  vAole  year's 
rent,  which  would  be  unrea(bnable. 

But  on  the  other  fide  it  was  argued,  and  folcmnly  decreed 
Vf  the  mafier  of  the  rcdls,  that  the  lefibr,  in  the  principal  cafe, 
dying  before  fun-fet,  and  there  being  no  remedy  for  the  leifor 
againft  the  leflee,  before  his  [the  Icfl'orS]  death,  to  compel 
the  payment  of  this  half-year's  rent  \  and  upon  the  authority 
of  GurC%  cafe,  the  half-year's  rent  refcrved  payable  at  Alkba^ 
ilmasj  ibould,  upon  the  death  of  the  leflbr  before  fun-fct,  go 
to  the  jointrefs,  who  then  had  the  rcverfion ; 

But  that  as  to  the  iS/.  rent  paid  by  one  of  the  tenants  to 
the  leflbr  upon  A£cba€lmas  Day  in  the  morning,  this  was  a 
good  payment  as  to  the  lefiee  the  tenant,  and  he  fbould  not 
be  compelled  to  pay  the  fame  over  again  ;  but  that  the  execu* 
tors  of  Sir  Jiames^  that  received  this  half-year's  rent,  (hould 
pay  and  account  for  the  fame  unto  lady  Oxenden  the  join- 
trefs. 

^  As  to  the  laft  point;  for  if  the  i8/.  rent  was  a  good 
payment  at  law,  (as  certainly  it  was^  according  to  Quri%  cafe) 
why  muft  it  not  be  fo'  in  equity  ? 

See  the  cafe  of  lord  Strafford ycrfyxs  lady  [a)lf^entworthy  where 
Sir  Htnry  yohnfon  tenant  for  life,  remainder  to  his  wife  lady 
IVintworth  foT  life,  made  a  leafe  at  will  rendering  rent;  and 
died  on  Michaelma%  Day  betwixt  three  and  four  in  the  after- 
noon, and  before  fun-fet;  and  lord  Straffordy  as  adminidrator 
to  Sir  Hitiry  yohnfon  claiming  the  rent. 

Lord  chancellor  Macclesfield  held  lord  Strafford  well  intitled 
diereto ;  and  cited  the  above  mentioned  cafe  of  Cole  verfus 
BilUifis^  and  (aid,  there  was  a  diverfity  betwixt  a  rent  incident 
to  a  reverfion  that  muft  go  fomewhere,  [h)  (if  not  to  the  ex« 
ccutor,  then  to  the  heir)  and  where  the  rent  was  to  go  no 
where,  unlefs  to  the  executor ;  in  the  latter  cafe,  if  the  le(ror 
lived  to  the  beginning  of  that  day,  at  which  time,  a  volun- 
Vol.  I.  L  U17 


Ld.  RociC- 

INOHAM    y. 
PfiMRlCa. 


[  '80  J 


(if)  Precedenti 
in  Chancery 

555- 

Where  lefTor  re- 
fen  es  a  lenr, 
and  dies  on  the 
rent  day  abaut 
twelve  at  noon, 
if  the  leafe  mutf 
determine  by 
his  death,   the 
rent,    rather 
than  be  loft, 
(hall  gu  to  his 
executors. 
Conf  if  the 
leafe  is  to  havf 
a  continuanc 
\Jf\  Vide  po 
391.  Jenne 
▼•  Morgan. 
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Ld.  Rock-  tary  payment  of  the  rent  might  be  made,  this  would  be  fuffi- 
iNGHAM  r.  cient  to  intitlc  the  executor  or  adminiftrator  to  the  rent,  ra- 
ther  than  that  it  fhould  be  loft ;  for  it  would  be  ftrange,  if 
the  tenant  (hould  pay  the  rent  to  none;  and  as  that  cafe 
was,  the  perfon  in  remainder  {viz.  the  jointrefs)  could  have 
no  pretence  to  the  rent,  it  being  a  Icafe  at  will,  and  confe- 
quently  fuch  as  could  have  no  continuance  with  refpedl  to 
her,  ♦ 


•  F/i/e  the  aft  of  the  i  ith  G.  2.    For  the  more  efrc«aual  fecuring  the  payment 
of  rents,  and  preventing  frauds  by  tenants. 


DE 


/ 


D  E  [  i8i  J 
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Mitchel  xerfus  Reynolds.  Cafe  44. 

DEBT   upon  a  bond.     The  defendant  prayed  Oyer  of  J®  w<x*"  i7» 

the  condition,    which  recited,  that  whereas  the  de-  Fort.  296. 

fcndant  had  affigned  to  the  plaintifF  a  leafc  of  a  mcffuagc  and  t^'/elurt'^of  R^ 

bakehoufe  in  Liquorpond^&rcet  in  the  parifh  of  St.  jtndrew'%  ^• 

Hdk^m^  for  the  term  of  five  years :  now  if  the   defendant  mife  to  rVftrli^i 

{hould  not  cxercife  the  trade  of  a  baker  within  that  parifli,  *'"^'!^'^  ('*"°* 

*  '     trading   m   a 

during  the  faid  term,  or,  in  cafe  he  did,  (hould  within  three  particuUr  pUce, 

days  after  proof  thereof  made,  pay  to  the  plaintiff  the  fum  of  wafonVbrcTon- 

fifty  pounds,  then  the  faid  obligation  to  be  void,  ^libm  leSiis  iff  ^>^«^a"o^>  »• 

auditisy  he  pleaded,  chat  he  was  a  baker  by  trade,  that  he  it  be  on  no  rea- 

had  ferved  an  apprcnticefliip  to  it,  rations  cujus  the  faid  bond  dcratio*ii  *^or  to 

was  void  in  law,  per  quod  he  did  trade,  prout  ei  bene  licuit.  'cftrain  a  man 

Whereupon  the  plaintiff  demurred  in  law.  ail.        *  * 

And  now,  after  this  matter  had  been  feveral  times  argued 
at  the  bar,  Parker^  C.  J.  delivered  the  refolution  of  the 
court. 

The  general  queftion  upon  this  record  is,  whether  this  bond,      r  1Q2  1 
being  made  in  reftraint  of  trade,  be  good  ? 

And  we  are  all  of  opinion,  ihat  a  fpccial  confidcration  be- 
ing fct  forth  in  the  condition,  which  (hews  it  was  reafonablc 
for  the  parties  to  enter  into  it,  the  fame  is  good ;  and  that 
the  true  diftindlion  of  this  cafe  is,  not  between  promifcs  and 
bonds,  but  between  contrails  with  and  witlj^ut  confideration  ; 
and  that  wherever  a  fufficient  confideration  appears  to  make 
it  a  proper  and  an  ufeful  contraft,  and  fuch  as  cannot  be  fee 
afide  without  injury  to  a  fair  contradlor,  it  ought  to  be  main- 
tained J  but  with  this  conftant  diverfity,  viz.  Where  the  re-  y 
ftraint  is  general  not  to  exercife  a  trade  throughout  the  king- 
iom^  and  where  it  is  limited  to  a  particular  place;  for  the 

L  2  former 
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MiTCHiL  V.   former  of  thcfc  muft  be  void,  being  of  no  benefit  to  cither 
K£YKOLDs.    party,  and  only  oppreffive,  as  Ihall  be  fhewn  by  and  by. 

The  refolutions  of  the  books  upon  thcfc  contrails  feeming 
to  difagree,  I  will  endeavour  to  ftate  the  law  upon  this  head, 
and  to  reconcile  the  jarring  opinions;  in  order  whcrcunto,  I 
iball  proceed  in  the  following  method. 

I/?,  Give  a  general  view  of  the  cafes  relating  to  the  reftraint 

of  trade* 

zdlyj  Make  fome  obfervations  from  them. 

'^dlyy  Shew  the  reafons  of  the  difFerences  which  are  to  b« 
found  in  thefe  cafes  ^  and 

/^thlyy  Apply  the  whole  to  the  cafe  at  bar. 
[   183  ]  As  to  the  cafes,  they  arc  either  firft,  of  involuntary  con* 

tra£h,  againft,  or  without,  a  man's  own  confent ;  or  fccondly^ 
of  voluntary  rcftraints  by  agreement  of  the  parties. 

Involuntary  reftraints  may  be  reduced  under  thefc  heads* 

jy?,  Grants  or  charters  from  the  crown, 

^dly^  Cuftoms« 

3%  By-laws. 

Grants  or  charters  from  the  crown  may  bej 

1/7,  A  new  charter  of  incorporation  to  trade  generally,  ex- 
clufive  of  all  others,  and  this  is  void  8  C^.  121. 

^dly^  A  grant  to  particular  perfons  for  the  fole  exercife  of 
any  known  trade  ;  and  this  is  void,  becaufe  it  is  a  monopoly, 
and  againft  the  policy  of  the  common  law,  and  contrary  to 
Magna  CLarta.  ii  Co.  84. 

^dlyy  A  grant  of  the  fole  ufc  of  a  new  invented  art,  and  this 
is  good,  being  indulged  for  the  incouragement  of  ingenuity; 
but  this  is  tied  up  by  the  ftatute  of  21  Jac,  i.  cap.  3.)^^.  6.  to* 
the  term  of  fourteen  years;  for  after  that  time  itisprefumed 
to  be  a  known  trade,  and  to  have  fpread  itfelf  among  the 
people. 

Reftraints  by  cuftom  are  of  three  forts. 

ly?,  Such  as  are  for  the  benefit  of  fome  particular  perfons^ 
r  iSj.  "•       ^^^  ^^^  alledgcd  to  ufe  a  trade  fof  the  advantage  of  a  com- 
munity, which  arc  good.   8  Co.  125.  Cro.  EUz.  803.  i  Leon. 
142.  Mich.  22  H.  b,  14.  2  Bulfl.  195.   I  Roll.  Aby\  561, 
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nJfy.  For  the  benefit  of  a  community  of  perfons  who  are    Mitchell', 
not  alledged,  but  fuppofed  to  ufe  the  trade,  in  order  to  exclude     ^«^»JOi.Ds. 
foreigners.    Dytr  479.  i.  ff^.  Jones  162.  8  Co.  izi.  1 1  Co.  52. 
Carter  68*  i  T4,  held  good. 

3'iljr,  A  cuftom  may  be  good  to  reftrain  a  trade  in  a  parti- 
cular place,  though  none  are  either  fuppofed  or  alledged  to  ufe 
it ;  as  in  ^ht  cafe  of  Rippon.  Regijfer  105,  106. 

Reftraints  of  trade  by  by-laws  are  thefe  fevcral  ways. 

ifly  To  exclude  foreigners ;  and  this  is  good,  if  only  to  en- 
force a  precedent  cuftom  by  a  penalty.  Carter  68,  1 14.  8  Co. 
125  (i)»  But  where  there  is  no  precedent  cuftom,  fuch  by* 
law  is  void,  i  RolL  Ahr,  364.  Uoh,  210.  i  Bulji.  11.  3  Kch. 
808.  (2)  But  the  cafe  in  KehU  is  mifreported ;  for  there  the 
defendants  did  not  plead  a  cuftom  to  exclude  foreigners,  but 
•nly  generally  to  make  by-laws,  which  was  the  ground  of  the 
refolution  in  that  cafe. 

aijr.  Ail  by-laws  made  to  cramp  trade  in  general,  are  void. 
Mo9r  576.  2  Inft.  47.     I  Buyi.  1 1. 

34^,  By-laws  made  to  reftrain  trade,  in  order  to  the  better 
government  and  regulation  of  it,  are  good,  in  fome  cafes,  (3) 
[vxtL)  if  they  are  for  the  benefit  of  the  place,  and  to  avoid 
public  inconveniences,  nuifances,  l^c.  Or  for  the  advantage  of 
thctrade,  and  improvement  of  the  commodity.  S/V.  284.  B^aym. 
288.  2  Keh.  27,  873,  and  5  Co.  62.  b.  which  laft  is  upon  the  [  ^^5  ] 
by-law  for  bringing  all  broad-cloth  to  BlackweU-WiWy  there 
to  be  viewed  and  marked,  and  to  pay  a  penny  per  piece  for 
marking:  this  was  held  a  rcafonable  by-law;  and  indeed  it 
feems  to  be  only  a  fixing  of  the  market ;  for  one  end  of  all  mar- 
kets is,  that  the  commodity  may  be  viewed ;  but  then  ihey 
muft  not  make  people  pay  unreafonably  for  the  liberty  of 
trading  there. 

In  2  Keh.  309.  the  cafe  is  upon  a  by-law  for  rcftrainlng 
filk-throwfters  from  ufing  more  than  fuch  a  certain  number  of 
fpindleSy  and  there  the  by-law  would  have  been  good,  if  die 
rcafoos  given  for  it  had  been  true. 


(1)  IFcoUeyv.IMe,  4  Bqfr.   1951.  {->,)  l^^'annell  v .  Cbamher  of  thi city  of 

(2)  Vide  HarrifoH  v.  Godman^  I  London^  I  Stra.  675.  The  King  v. 
Borr.  12.  Uejketb  v.  Braddock,  3  Harri/on,  3  Burr.  1522.  Pierct  v 
Jlorr.  1856.  Burtrum,  Cowp.  269. 

L  3  Voluntary 
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MiTCHEL^.        Voluntary  reftraints  by  agreement  of  the  parties,  are  either, 
Revnolds.         j^^  General,  or 

^dly^  Particular,  as  to  places  or  perfons. 

General  reftraints  are  all  void,  whether  by  bond,  covenant, 
or  promife,  i^c.  with  or  without  confideration,  and  whether 
it  be  of  the  party's  own  trade,  or  not,  Cro.  Jac.  596.  a  Buljl. 
136.  Allen  67. 

Particular  reftraints  are  either,  i/?,  without  confi^eratioo, 
all  which  are  void  by  what  fort  of  contraft  foever  created. 
%H,  5.  5.  Moor  115,  242.  z  Leon,  210.  Cro.  Eliz.  872, 
A^^;'  98.  Given  143.  2  Keb.  377.  March  191.  Show  2.  (not 
well  reported)  2  Saund.   155. 

Or  idly^  particular  reftraints  are  with  confideration. 
r  186  ]  Where  a  contrafl  for  reftraint  of  trade  appears  to  be  made 

upon  a  good  and  adequate  conftderation,  fo  as  to  make  it  a 
proper  and  ufcful  contract,  it  is  good.  2  Bul/l.  1 36.  Rogers 
verfus  Parry,  Tho'  that  cafe  is  wrong  reported,  as  appears 
by  the  roll  which  I  have  caufed  to  be  fearched,  it  is  B.  R. 
Trin.  II  Jac.  i.  Rot.  223.  And  the  i*efolution  of  the  judges 
was  not  grounded  upon  it*s  being  a  particular  reftraint,  but 
upon  it's  being  a  particular  reftraint  with  a  confideration,  and 
the  ftrefs  lies  on  the  words,  as  the  cafe  is  hete,  though,  as 
they  ftand  in  the  book,  they  do  not  feem  material.  Noy  98. 
IV.  Jones  i-^.  Cro,  Jac.  596.  In  that  cafe,  all  the  reafons 
are  clearly  ftated,  and,  indeed,  all  the  books,  when  carefully 
examined,  feem  to  concur  in  the  diftindion  of  reftraints  ge- 
neral, and  reftraints  particular,  and  with,  or  without  confide- 
ration, which  ftaMids  upon  very  good  foundation;  Volenti  nH 
Jit  injuria  \  a  man  may,  upon  a  valuable  confideration,  by  his 
own  confent,  and  for  his  own  profit,  give  over  his  trade,  and 
part  with  it  to  another  in  a  particular  place. 

Palm,  172.  5rtf^^  verfus  Stanner,  The  entring  upon  the 
trade,  and  not  whether  the  right  of  adion  accrued  by  bond, 
promife  or  covenant,  was  the  confideration  in  that  cafe. 

Fid.  Marches  Rep.  77.  but  more  particularly  jflUn*%  67. 
where  there  is  a  very  remarkable  cafe,  which  lays  down  this 
diftindion,  and  puts  it  upon  the  Cf  nfideration  and  reafon  of 


the  thing. 


Seciwify^ 
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Sie9ndfy^  I  come  now  to  make  fbme  obfervations  that  may  Mitchil  v 
beufeful  in  the  underftanding  of  thefe  cafes.     And  they  arc,        Rkynolds.. 

lyf,  TPhsif  to  obtain  the  fole  exercife  of  any  known  trade      [  187  ]    * 
throughout  England^  is  a  compleat  monopoly,  and  againft  the 
policy  of  the  law.  ^ 

iJfyj  That  when  reftrained  to  particular  places  or  perfons,  ^ 
(if  lawfully  and  fairly  obtained)  the  fame  is  not  a  monopoly. 

3^^,  That  fince  thefe  reftraints  may  be  by  cuftpm,  and 
cuflom  muft  have  a  good  foundation,  therefore  the  thing  is 
not  abfolutely,  and  in  itfelf,  unlawful. 

4/A$p,  That  it  is  4awful,  upon  good  confideration,  for  a  man 
to  pact  with  his  trade. 

S^bfy^  That  fince  actions  upon  the  cafe  are  anions  injuria 
srumj  it  has  been  always  held,  that  fuch  anions  will  lye  for  a 
man's  ufing  a  trade  contrary  to  cuftom,  or  his  own  agreement; 
for  there  he  ufesit  ugurioujij. 

6tbfyf  That  where  the  law  allows  a  reftraint  of  trade,  it  is 
AOC  unlawful  to  enforce  it  with  a  penalty. 

ytbfy^  That  no  man  can  contraA  not  to  ufe  his  trade  at  all. 

Sthlj^  That,  a  particular  reftraint  is  not  good  without  juft 
reafon  and  confideration. 

Tbirdljj  I  propofed  to  give  the  reafons  of  the  differences 
which  we  find  in  the  cafes ;  and  this  I  will  do, 

I/?,  With  refped  to  involuntary  reftraints,  and 

adly^  With  regard  to  fuch  reftraints  as  are  voluntary.  r     Qfl  1 

As  to  involuntary  reftraints,  the  firft  reafon  why  fuch  of 
thefe,  as  are  created  by  grants  and  charters  from  the  crown 
and  by-laws,  generally  are  void,  is  drawn  from  the  incou- 
ragement  which  the  law  gives  to  trade  and  honcft  induftry, 
and  that  they  arc  contrary  to  the  liberty  of  the  fubjca. 

zdly^  Another  reafon  is  drawn  from  Magna  Charta,  which 
is  infringed  by  thefe  afts  of  power ;  that  ftatute  fays,  nullus 
liher  homvy  ^c.  dljjiifetur  de  libero  tenemento  vel  Ubertatibus^  vtl 
liheris  confuetudinibus  fuis^  ^c.  and  thefc  words  have  been  always 
taken  to  extend  to  freedom  of  trade. 

But  none  of  the  cafes  of  cuftoms,  by-laws  to  enforce  thefe 
cuftoms,  and  patents  fcfl*  the  fole  ufe  of  a  new  invented  art, 
are  within  any  of  thefe  reafons ;  fgr  here  no  man  is  abridged 

L  4  of 
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MiTCHCLY.  of  his  liberty,  or  diflfeifed  of  his  freehold  ;  acuftom  is  lex  ha^ 
RjtvNOLDs,  jjj^j  foreigners  have  no  pretence  of  right  in  a  particular  (bci- 
ety,  exempt  from  the  laws  ot  that  fociety  ;  and  as  to  iiew  in- 
vented arts,  no  body  can  be  faid  to  have  a  right  to  that  whick 
^vas  not  in  being  before ;  and  therefore  it  is  but  a  reafoaablc 
reward  to  ingenuity  and  uncommon  indufiry. 

I  ihali  fhew  the  rcaibn  of  the  differences  ia  the  cafes  of 
voluntary  reftraint, 

1/7,  Negatively, 
^dljf  Affirmatively. 

r  180  1  '-^'    Negatively;  the  true  treafon  of  the  difallowance  of 

thefe  in  any  cafe,  is  never  <lrawn  from  Mapta  Charta ;  for  a 
man  may,  voluntarily,  and  by  his  own  aStf  put  himfelf  out  of 
the  pofleffion  of  his  freehold,  he  may  fell  it,  or  give  it  away  at 
bh  pleafure, 

2dfy^  Neither  is  it  a  rcafon  againft  them,  that  they  are  con- 
trary to  the  liberty  of  the  fubjeS;  for  a  man  may,  by  his  own 
confent,  for  a  valuable  coniideratton,  part  with  his  liberty; 
as  in  the  cafe  of  a  covenant  not  to  ere£la  mill  upon  his  own 
lands.  J.  Jena  13-  Mch.  4  EJ.  2*  57-  And  when  any  of 
thcfe  are  at  any  time  mentioned  as  reafons  upon  the  head  of 
voluntary  rcftraints,  they  are  to  be  taken  only  as  general 
inftances  of  the  favour  and  indulgence  of  the  law  to  trade  and 
induftry. 

^'ifyt  It  is  not  a  reafon  againft  them,  that  they  are  againft 
law,  I  mean,  in  a  proper  fenfe,  for  in  an  improper  fenfe 
they  are. 

All  the  inftancesof  conditions  againft  law  in  a  proper  fenfe, 
are  reducible  under  one  of  thefe  heads, 

.  I/?,  Either  to  do  fomething  that  is  malum  in  fe^  or  malum 
frohibitum.    i  Infl.  206. 

xdfy^  To  omit  the  doing  of  fomething  that  is  a  duty.  Palm^ 
172.  Hob.  12.  Norton  verfus  Sims. 

yily^  To  incourage  fuch  crimes  and  omiffions.  Fltzberh. 
tit.  obltgaticn^  13.  Bro.  tit.  ohUgatUn^  34.  Dyer  118. 

£uch  conditions  as  thefe,  the  law  will  always,  and  without 

any  regard  to  circumftances,  defeat,  being  concerned  to  re- 

r  100  1      "^®^  *''  temptations  and  inducements  to  thofe  crimes ;  and 

therefore,  as  in  x  Inft.  2o6«  a  feoffment  Ihall  be  abfolute  for 

an 
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an  unlawful  condition,  and  a  bond  void.    But  from  hence  I  Mitcbyi,«. 
would  infer,  Retkom.. 

1^9  That  where  there  may  be  a  way  found  out  to  ptrform 
Ae  condition,  without  a  breach  of  the  law,  it  fhaU  be  good« 
H§t.  ti.  Cro.  Gtr.  22.  Pirt.  228. 

zJfyj  That  an  things  prohibited  by  law,  may  be  reftralned 
by  condition ;  and  therefore  thefe  particular  reftraints  of  trade, 
not  being  againft  law,  in  a  proper  fenfe,  as  being  neither 
.  nub  in  Je^  nor  mala  prohibita^  and  the  law  allowing  them  in 
fome  inftances,  as  in  thofe  of  cuftoms  and  ajfum^s^  they  aiay 
berefiratned  by  condition* 

2^t  Affirmatively ;  the  true  reafons  of  the  di{lin£liofli 
upon  which  the  judgments  in  thefe  cafes  of  voluntary  reftraints 
are  founded,  are,  i/f,  the  mifchief  which  may  arife  from  them, 
\ftj  to  the  party,  by  the  lofs  of  his  livelihood,  and  the  fubfilb* 
ence  of  his  family;  24E^,  to  the  publick,  by  depriving  it  of  aa 
iifeful  memben 

Another  reafim  is,  the  great  abufes  thefe  voluntary  re- 
ftraints are  liable  to;  as  for  inftance,  from  corporations,  who 
are  perpetually  labouring  for  excludve  advantages  in  trade, 
and  to  reduce  it  into  as  few  hands  as  poffible ;  as  likewile  from 
mafters,  who  are  apt  to  give  their  apprentices  much  vexation 
on  this  account,  and  to  ufe  many  indlred  pra£Hces  to  procure 
fuch  bonds  from  them,  left  they  ftiould  prejudice  them  in  their 
^ttftom,  when  they  come  to  fet  up  for  themfelves. 

3^,  Becaufe  in  a  great  many  inftances,  they  can  be  of  no 
ufe  to  the  obligee  ;  which  holds  in  all  cafes  of  general  reftraint 
throughout  England\  for  what  does  it  fignify  to  a  tradefman  [  jQl  1 
in  London^  what  another  does  at  NiWcaJlWi  and  furely  it 
would  be  unreafonable  to  fix  a  certain  lofs  on  one  fide,  without 
any  benefit  to  the  other.  The  Roman  law  would  not  inforce 
;  fuch  contra£b'by  an  a^ion.  See  t  P^ff*  £*•  5-  r.  2.  JeQ. 
3.  21  H.  7.  20* 

i^hhfy  The  fourth  reafon  is  In  favour  of  thefe  contrads,  and 
is,  that  there  may  happen  inftances  wherein  they  may  be  ufeful 

f  The  inftances  there  mentioned  are«  that  if  any  (honld  agree  not  to  waih  their 
hands,  or  change  their  linen,  for  fuch  a  time,  there  could  be  no  need  to  trouble 
a  magiilrate  on  the  breach  of  fueh  agreements^  which  would  tend  to  no  confe* 
qaence^  when  put  in  execution* 

and 
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IfiTCHELtf.  and  beneficial,  as  to  prevent  a  town  from  being  oTer<-ftocked 
RxTNOLDs.  ^ith  any  particular  trade;  or  in  cafe  of  an  old  man,  who 
finding  himfelf  under  fuch  circumftances  either  of  body  or 
mind,  as  that  he  is  likely  to  be  a  lofer  by  continuing  his  trade, 
in  this  cafo  it  will  be  better  for  him  to  part  with  it  for  a  con- 
fideration,  that  by  felling  his  cuftom,  he  may  procure  to  him- 
felf a  livelihood,  which  he  might  probably  have  loft,  by  trading 
longer. 

5/^^,  The  law  is  not  fo  unreafonable,  as  to  fct  afide  a  man's 
own  agreement  for  fear  of  an  uncertain  injury  to  him,  and 
fix  a  certain  damage  upon  another ;  as  it  muft  do,  if  contra£U 
with  a  confideration  were  made  vqid.  Barrow  vcxfas  Wood^ 
March  Rip,  'j'j.  Mich.  7  Ed.  3.  65.  Jlllen  67.  8  Cq.  121.       "^ 

But  here  it  may  be  made  a  queftion,  that  fuppofe  it  docs 
not  appear  whether  or  no  the  contFa<^  be  made  upon  good 
confideration,  or  be  merely  injurious  and  opprefiive,  whatfball 
be  done  in  this  cafe  I 

Rifp,  I  do  not  fee  why  that  (hould  not  be  ihewnby  plead- 
ing ;  though  certainly  the  law  might  be  fettled  either  way 
r  102  1  ^'^^^^^  prejudice  \  but  as  it  now  ftands  the  rule  is,  that  wbere- 
ever  fuch  contra<3:  JIat  indiffertnUry  and  for  ought  appears, 
may  be  either  good  or  bad,  the  law  prefumes  it  prima  facie  to 
be  bad,  and  that  for  thefe  reafoos: 

I/?,  In  favour  of  trade  and  honeft  induftry, 

7.dlyy  For  that  there  plainly  appears  a  mifchief,  but  the  be- 
nefit (if  any)  cao  be  only  prefumed  ;  and  in  that  cafe,  the  pre- 
fumptive  benefit  (hall  be  over-borne  by  the  apparent  mifchief. 

^  '*'  3^^',  For  that  the  mifchief  (as  I  have  fliewn  before)  is  not 

only  private,  but  publick. 

i^hly^  There  is  a  fort  of  prcfumption,  that  it  is  not  of  any 
benefit  to  the  obligee  himfelf,  becaufe,  it  being  a  general  mif- 
chief to  the  publick,  every  body  is  affefted  thereby ;  for  it  is 
to  beobferved,  that  tho*  it  be  not  (hewn  to  be  the  party's  trade 
or  livelihood,  or  that  he  had  no  eftate  to  fubfift  on,  yet  all  the 
books  condemn  thofe  bonds,  on  that  reafon,  {yi%,)  as  taking 
away  the  obIigor*s  livelihood,  which  proves  that  the  law  pre- 
fumes it ;  and  this  prefumption  anfwers  all  the  difficulties  that 
are  to  be  found  in  the  books. 

As 
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As  i^,  Tbatall  contrads,  where  there  is  a  barereftraint  MircHSLq^* 
of  trade  and  no  more,  mull  be  void  j  but  this  taking  place,  only  R«y  nolii»« 
where  the  confideration  is  not  (hewn,  can  be  no  reafon 
why,  in  cafes  where  the  fpecial  matter  appears,  fo  as  to  make  it 
a  reafbnable  and  ufeful  contrad:,  it  fhould  not  be  good;  for 
there  the  prefumption  is  excluded,  and  therefore  the  courts 
of  jufticc  will  inforce  thefe  latter  contra&s,  but  not  the  former. 

2^,  It  anfwers  the  objection,  that  a  bond  does  not  want 
a  con^eration,  but  is  a  perfed  contract  without  it;  for  f  193  ] 
the  law  allows  no  aSion  on  a  nudum  paHumt  but  every 
contraA  muft  have  a  confideration,  either  expreiled,  as  in  af^ 
Jumybs^  or  implied,  as  in  bonds  and  covenants^  but  thefc  latter, 
tho*  they  are  perfe<3  as  to  the  form,  yet  may  be  void  as  to  the 
matter;  asinacovenant  toftancffeifed,  which  is  void  without 
a  confideration,  tho*  it  be  a  compleat  and  perfect  deed. 

jfify^  It  ibews  why  a  contradl  not  to  trade  in  any  part  of 
.  England^  tho'  with  confideration,  is  void ;  for  there  is  fome- 
thing  more  than  a  prefumption  againft  it,  bccaufe  it  can  never 
be  ufeful  to  any  man  to  reftcain  another  from  trading  in  aU 
places;  tho' it  may  be,  torcftrain  him  from  trading  in  fome, 
unlefs  he  intends  a  monopoly,  which  is  a  crime. 

J^Jtblyy  This  {hews  why  promifes  in  redraint  of  trade  have 
been  held  good;  for  in  thofe  contracfts,  it  is  always  neccflary 
foihew  the  confideration,  fo  that  the  prefumption  of  injury 
could  not  take  place,  but  it  muft  be  governed  by  the  fpecial 
matter  ihewn.  And  it  alfo  accounts  not  only  for  all  the  rcfo- 
Itttions,  but  even  all  the  exprefllons  that  arc  ufed  in  our  bogles 
in  thefe  cafes  ;  it  at  leaft  excufcs  the  vehemence  of  juJge  Hatl 
in  2  H.^^foL  quintoi  for  fuppofe,  (as  that  cafe  fcems  to  be) 
a  poor  weaver,  having,  juft  met  with  a  great  lofs,  ffaoulJ,  in  a 
fit  of  paffion  and  concern,  be  exclaiming  againft  his  trade, 
and  declare,  that  he  would  not  follow  it  any  more,  i^c.  at 
which  inftant,  fome  defigning  fellow  fhould  work  him  up  to 
fuch  a  pitch,  as,  for  a  trifling  matter,  to  give  a  bond  not  to 
work  ac  it  again,  and  afterwards,  when  the  neceffities  of  his 
family,  and  the  cries  of  his  children,  fend  him  to  the  loom, 
Ihould  take  advantage  of  the  forfeiture,  and  put  the  bond  in 
fuit ;  I  muft  own,  I  think  this  fuch  a  piece  of  viilany,  as  is  bard 
to  find  a  name  for ;  and  therefore  cannot  but  approve  of  the       r  ,^4   j 

indignation 


MiTCHKL  V. 

Reynolds. 


(tf)  Poll  Gran- 
tham verfut 
Gordon.  614* 


!^9si 
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Indignation  that  judge  cxprefled,  tho*  not  his  manner  t  of 
cxpreffing  it.  Surely  it  is  not  fit  that  fuch  unrcafonable  mif- 
chievous  contra^  (hould  be  countenanced,  much  left  executed 
by  a  court  of  juftice. 

As  to  the  general  indefinite  diftinftion  made  between  bonds 
And  promifes  in  this  cafe,  it  is  in  plain  words  this,  that  the 
agreement  itfclf  is  good,  but  when  it  is  reduced  into  the  form 
of  a  bond,  it  immediately  becomes  void  ;  but  for  what  rcafon 
fee  3  Lev.  241.  Now  a  bond  may  be  confidcred  t^  ways, 
.tither  as  a  fecurity,  or  as  a  compenfation  ;  and 

1/7,  Why  fliould  it  be  void  as  a  fecurity  ?  Can  a  man  be 
bound  too  faft  from  doing  an  injury  ?  M^iich  I  have  proved  the 
lifing  of  a  trade  contrary  to  cuftom  or  promife,  to  be. 

2^,  Why  (hould  it  be  void  as  a  compenfation  ?  Is  there 
any  reafon  why  parties  of  full  age,  and  capable  of  contracting, 
may  not  fettle  the  quantum  9f  damages  for  fuch  an  injury  I 
Bra£I.  lib.  3.  r.  2.  §•  4* 

It  would  be  very  ftrange,  that  the  law  of  England  that  (a) 
delights  fo  much  in  certainty,  fhould  make  a  contra^  void, 
when  reduced  to  certainty,  which  was  good,  when  loofe  and 
uncertain ;  the  cafes  in  Marchh  Rip.  77, 191.  and  alfo  Shwu.  2* 
are  but  indifferently  reported,  and  not  warranted  by  the  autho- 
rities they  build  upon. 

ift  ObjeH.  In  a  bond  the  whole  penalty  is  to  be  recovered, 
but  in  ajfumpjit  only  the  damages. 

Refp.  This  obje£Uon  holds  equally  againft  all  bonds  what- 
foever. 

74  Objea.  Another  obje£Uon  was,  that  this  is  like  the  cafe 
of  an  Infant,  who  may  make  a  promife  but  not  a  bond,  or  that 
of  a  iheriff  who  cannot  take  a  bond  for  fees. 

Refp.  The  cafe  of  an  infant  (lands  on  another  reafon,  {yi%.) 
a  general  difability  to  make  a  deed ;  but  here  both  parties  are 
capable ;  neither  is  it  the  nature  of  the  bond,  but  merely  the 
incapacity  of  the  infant,  which  makes  a  bond  by  him  void, 
fmce  there  a  furety  would  beliable>  but  it  is  otherwife  here. 


t  Hedl  cxprefled  hlmfclf  thus :  A  ma  intent  nfous  purree  oner  demmrefnr  Iwf  qu§ 
li  Migathn  eft  neoid^  eo  que  U  €onditi§n  eft  encountrt  eenmon  /gr^  (jT  per  Dicu  ^  U 
plaintiff f Hit  1^,  //  irra  alpri/on  tanq ;  il  uft  fait  fm  em  Rej. 

Air« 
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Alfo  die  cafe  of  a  flieriff  is  very  different;  for  at  commoti   Mitchell. 
law  he  could  take  nothing  for  doing  his  duty,  but  the  ftatute    R«ymox.©i« 
has  given  him  certain  fees ;   but  he  can  neither  take  more, 
nor  a  chance  for  more,  than  that  allows  him. 

2d  OljeH.  It  was  furdier  obje^d,  that  a  promife  is  good, 
and  a  bond  void,  becaufe  the  former  leaves  the  matter  more  at 
large  to  be  tried  by  a  jury  5  but  what  is  there  to  be  tried  by 
a  jury  in  this  cafe  ? 

Rifp.  I/?,  It  is  to  be  tried,  whether  upon  confideration  of 
the  circumftances  the  contra^  be  good  or  not  I  and  that  is 
matter  of  law,  not  fit  for  a  jury  to  determine. 

aJfyy  It  is  to  afcertain  the  damages,  but  cut  bom  (fay  they) 
fliould  that  be  done  ?  is  it  for  the  benefit  of  the  obligor  ? 

Rifp.  Certainly  it  may  be  neceflary  on  that  account  for 
ifaefe  reafons : 

i^,  A  bond  is  a  more  favourable  contraft  for  him  than  a       £  j^g  j 
promife ;  for  the  penalty  is  a  re-purchafe  of  his  trade  afccr- 
uined  before  hand,  (i)  and  on  payment  thereof  he  (hall  have 
it  again  j  he  may  rather  chufc  to  be  bound  not  to  do  it  under 
a  penalty  than  not  to  do  it  at  all. 

2^,  However  it  be,  it  is  his  own  aft. 

^dlyy  He  can  fufFer  only  by  his  knavery,  and  furcly  court! 
of  juftice  are  not  concerned  left  a  man  fliould  pay  too  dear 
for  being  a  knave. 

J^hly^  Reftraints  by  cuftom  may  (as  I  have  proved)  be  in- 
forced  with  penalties  which  are  impofed  without  the  party's 
confent,  nay  by  the  injured  party  without  the  concurrence  of 
the  other ;  and  if  fo,  then  a  fortiori  he  may  bind  himfelf  by  a 
penalty. 

ObjiG,  It  may  perhaps  be  obje£led,  that  a  falfe  recital  of  a  . 
confideration  in  the  condition  may  fubje^t  a  man  to  an  incon- 
venience, which  the  law  fo  much  labours  to  prevent. 

Ref^»  But  this  is  no  more  to  be  prefumed  than  falfe  tefti-* 
mony,  and  in  fuch  a  cafe,  I  fhould  think  the  defendant  might 
aver  againft  it ;  for  tho'  the  rule  be,  that  a  man  is  eftopped 
from  averring  againft  any  thing  in  his  own  deed,  yet  that  is. 


(i)  Sed  vide  Hardj  y,  Martin,  Bro.  Cha.  Rep.  419^  note. 
2  fuppofing 
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MiTCHEL«t^.    fuppofing  it  to  be  his  deed,  for  where  it  is  void,  it  Is  other- 
Ke YNOLDs.     wife,  as  in  the  cafe  of  an  ufurious  contradl. 

The  application  of  this  to  the  cafe  at  bar  is  very  plain : 
here  the  particular  circumftances  and  confidcration  are  fet 
forth,  upon  which  the  court  is  to  judge,  whether  it  be  a  rea- 
foiiable  and  ufeful  contracSl. 

[   1Q7  ]  '^^^  plaiutiiF  took   a  baker's  houfe,  and  the  queftion  is, 

whether  he  or  the  defendant  fliall  have  the  trade  of  this  neigh- 
bourhood ?  the  concern  of  the  publick  is  equal  on  both  fides. 

What  makes  this  the  more  reafonable  is,  that  the  reftraint 
is  exa<ftly  proportioned  to  the  confidcration,  (viz.)  the  term 
of  five  years. 

To  conclude :  In  all  rcftraints  of  trade,  where  nothing 
more  appears,  the  law  prefumcs  them  bad  ;  but  if  the  circum- 
Aances  are  fet  forth,  that  prefumption  is  excluded,  and  the 
court  is  to  judge  oftbofe  circumftances,  and  determine  ac- 
cordingly ;  and  if  upon  them  it  appears  to  be  a  juft  and  honeft 
contra£t,  it  ought  to  be  maintained. 

For  thefe  reafons  we  are  of  opinion,  that  the  plaintiff  ought 
to  have  judgment,  (i) 

(i)  So  Chejman  v.  Naiuby^  z  Stra.  739.  and  3  Bro.  PaiU  Ca.  ^45),  S.  C. 


BE 
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Nichols    ver/us  Hooper.  Cafe  45, 

70  HI/  Jackfon  feifcd  in  fee  devifed  landt  to  his  wife  Mary  \l'^^f^^^ 
for  life,  remainder  to  his  fon  Thomas  Jackfon  and  his 

heirs;    provided,  that  if  Uie  faid  Thomas  Jackfon  fkoyxM  die  \\^i^^^ 

without  iffue  of  his  hodj^  then  he  gave  100/.  a-piece  to  his  two  *<^*-  P*;  *»• 

nieces  A.  and  B.  to  be  paid  within  fix  months  after  the  death  ssg.'pi.X 

of  tbefurvivorof  the  faid  mother  and  fon,  by  the  perfon  who  Legacy  given 

fliould  inherit  the  premiflcsj  and  in  default  of  payment,  as  Jfy r„"g  ^ J^^^ ^ 

aforefaid,  then  the  teftator  devifed  the  lands  to  the  legatees  for  ><fu<:  \  the  man 

t     1*     fl  ^'^^    leaving 

I^yment,  and  died.  iiruc,  which 

ifluc  within  fix 
months  after  died  without  iHue  :  the  lepcy  not  due,  it  not  being  intended  Co  ariie  upon  auy  re« 
moier  contingency  than  ihe  man's  dying  without  ifme  living  at  his  ktcdth. 

The  teftator's  wife  Mary  died,  and  the  fon  Thomas  Jackfon 
died,  leaving  a  daughter,  which  daughter,  within  the  fai  J  fix 
months  after  the  death  of  her  father  Thomas  Jackfon  died  alfo 
without  iflue^  the  bill  was  to  have  the  200/.  and  for  the 
plaintiffs 

It  was  urged,  that  though  Thomas  Jackfon  left  iffue  living 

at  the  time  of  his  death,  yet  when  that  iffue  died  without  iffue, 

then  did  Thomas  Jackfon  die  without  iffue ;  that  if  a  nun  fliould       [  jgg  ] 

devife  lands  to  yf.  in  tail,   and  if-i/.  died  without  iffue,  then  to 

B.  if  J.  fliould  leave  iffue,  and  that  iffue  fliould  afterwards 

die  without  iffue,  B.'s  eftate  would  plainly  commence.     So  if 

a  rent  were  limited  to  commence  upon  tenant  in  tail's  dying 

without  iffue,  if  tenant  in  tail  left  iffue,  that  afterwards  died 

without  iffue,  the  rent  muft  commence;  and  it  was  faid  to  be 

the  ftronger,  in  regard,  in  this  cafe,  here  was  a  death  without 

iffue  within  fix  months  after  the  death  of  the  furvivor ;  {fcil,) 

the  iffue  of  Thmas  died  without  iffue  within  fix  months  after 

the  death  of  Thcmas  her  father. 

Vernon 
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Nichols  v., 
Hoop  I  a. 


f#)  Vide  poft. 

431.  Target 
verfiii  O aunty 
A  565.  Pin-, 
fctiry  verftM 

-•    to 


(  200  ] 


ntrnon  W  Cur*  cont* :  Thomas  Jackfon  is  not  by  this  will  mzim 
tenant  in  tail,  but  continues  tenant  in  fee-funple  ^  fo  that  this 
is  not  like  the  limiution  of  an  efiate  ;  for  it  is  agreed,  that 
in  cafe  of  limitation  of  eftates,  in  conftrudion  of  law,  wben- 
crer  there  is  a  failure  of  ifliie  of  J.  S.  tho*  J^  S.  died  leaving 
ifltie  at  his  death>  yet  from  that  time  J,  S,  is  dead  without 
ilTue. 

But  where  a  legacy  is  given  by  a  will,  to  commence  upoa 
this  contingency,  (fciL)  1/  J,  S.  Jhall  die  withaut  iffue^  this 
fball  be  taken  according  to  {a)  common  parlance,  {viz,)  ifTuc 
living  at  his  death ;  for,  in  common  parlance,  if  J.  S,  kavcs 
iflfue,  he  does  not  die  without  iiTue  ;  and  it  cannot  be  intend- 
ed that  the  teftator  dcfigned,  whenever  there  ibould  be  a 
failure  of  ifTue  of  Thomas^  (which  might  be  loo  years  hence,) 
that  then  thefe  legacies,  ^  which  were  n^eant  only  as  pfrfonaL^2) 
frsvtfionSf  (hould  take  cffcSt. 

However,  in  this  cafe,  with  refpeA  to  the  legatees,  if  the 
legacies  take  any  effe^  the  words  of  the  dcvife  pa£s  a  legal 
intereft,  and  the  court  does  not  hinder  the  plaintiffs  from 
proceeding  at  law,  in  an  ejectment,  but  difmifles  the  bill.  (3} 

ITotfj  This  differed  from  the  cafe  of  Goodwin  verfus  Clarity 
1  Lev,  35.  where  a  fettlement  was  on  hufband  and  wife  for 
their  lives,  remainder  to  the  firft,  ^c.  (on  in  tail  male,  and 
if  the  hufband  (hould  die  without  iflue  male,  remainder  to  the 
daughters  for  a  term  of  years,  for  the  raifing  of  1 500  /.  for 
their  portions;  and  the  hufband  died  leaving  iffue  a  fon  and 
a  daughter,  after  which  the  fon  died  without  iffue : 

Whereupon  it  was  adjudged,  that  the  daughter  (hould  have 
the  1500/.  for  that  whenever  the  iffue  male  of  the  hufband 
failed,  he  might  properly  be  faid  to  be  dead  without  iffue  male. 
8  Co.  86.  Buckmere*s  cafe.     And  this  very  expedlation,  rc- 


(i)  Yet  the  more  modem  cafes  do 
not  admit  this  to  be  the^  coafbruftion 
arifiog  ex  vi  termini,  but  intend  an  in- 
definite failure  of  iffue,  unlefs  the  con- 
trary appear  from  other  circumfbmccs. 
BeetMclerck  v.  Dormer,  2  Atk.  3 1 3,  3 >4- 
Saliern  v.  Saltern^  2  Atk.  376,  Earl 
cf  Stafford  w^  Buckley,  2  Vcz.  181, 
Ligge  V,  Eiefijlry,  Bro.  Cha.  Rep.  190, 


(2)  So  Nieholls  V.  Skinner,  Pre. 
Cha.  528.  Hughes  v.  Sayer,  poft.  534. 
Keily  V.  Fmvler,  6  Bro.  Pari.  Ca.  309. 

(3)  In  8  Vin.  4*2.  pi.  29.  where 
this  cafe  is  reported  from  a  M^S.  note, 
it  is  faid  the  decree  was  revcrfed  in  the 
houfe  of  lords. 


mote 
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mote  and  precarious  as  it  was,  (for  there  being  an  eftate-tail,  Nichols  v. 

a  recovery  fuflFered  by  the  tenant  in  (ail  would  have  barred  the      Hooper. 

portions  txptGUnt  thereupon)  was,  notwithftanding,  of  ad« 

vantage  to  the  daughters  with  refpe(3  to  their  advancement  in 

marriage ;  whereas  in  the  principal  cafe,  the  eftate  being  a  fee, 

no  recovery  could  be  fuffered  thereof,  and  confequently  there 

was  danger  of  a  perpetuity. 


Vol.  I.  M  PE 


C  »oi  ]  D  E 

Term.  S.  Trinitatis,  1712. 


Cafe  46.  Hcrne  'verfus  Meyrlck. 

Lord  Keeper 

Harcourt.  y^  N  E  feifed  of  lands  in  fee,  owed  money  by  feveral  bonds, 

Salk.  416.  V^  and  by  will  gave  feveral  legacies  to  his  younger  chil- 

307,^10*"*^*  drcn,  and  deyifed  his  lands  to  his  eldeft  fon  in  tail. 

I  £q.  Ca.  Ab. 

143.  pi.  11.  »  Salk.  4i6,  One  fcifcd  in  fees  owes  debts  by  bond,  and  dcvifcs  his  lands  to  his  heir 
in  tail,  and  gives  feveral  Irgaciei  \  after  which  he  dies  leaving  the  heir  his  executor :  the  heirVith 
the  perfonal  eftate  pays  off  the  bond-debts,  by  which  means  there  are  not  alTcts  to  pay  the  legacies  ; 
the  legatees  are  without  remedy,  the  land  being  devifed  in  tail  to  the  heir.  Otherwife  had  the 
land  aefccnded  to  fuch  heir  in  fee.  (i) 

The  eldeft  fon  (who  was  likcwifc  executor)  had  paid  the 
bonds  with  the  perfonal  eftate ;  and  now  the  legatees  brought 
their  bill,  praying  that  they  might  ftand  in  the  place  of  the 
bond-creditors,  and  be  paid  out  of  the  lands  devifed  to  the 
eldeft  fon,  the  late  ftatute  againft  fraudulent  devifes  having  made 
the  devife  void  as  againft  bond-creditors. 

And  this  caufe  being  heard  before  the  maftcr  of  the  rolls, 
his  honour  declared,  he  would  marftial  the  real  and  perfonal 
aflcts,  in  fuch  manner,  as  that  the  debts  and  legacies  ftiould 
both  be  paid,  (v/z.)  the  legacies  out  of  the  perfonal,  and  the 
[  a02  ]  bonds  out  of  the  real  eftate,  and  that  as  the  bonds  had  been 
paid  by  the  executor  out  of  the  perfonal  eftate,  fo  the  legatees 
(hould,  fro  tanto^  ftand  in  the  place  of  fuch  bond-creditors,  and 
be  paid  out  of  the  real  eftate. 

(#)  25  Oftob.  But  from  this  decree  there  was  afterwards  an  appeal  {a)  to 
'7"'  the  lord  keeper,  before  whom  it  was  urged  by  the  folicitor 

general  and  Mr.  Howy  that  thefe  younger  children  were  pro- 
vided for  by  other  land  devifed  to  them  \  and  that,  in  cafe  the 


(i)  Vide  AnoTiy  2  Cha.  Ca.  4.  CuL-  Bunb.  137.     HaJlerMood  v.  Pope,  poft. 

peppir  V.    yffion,    2    Cha.    Ca,     117.  3   vol.   324.      LutUns  v.   Lei^b,   Ca* 

Clifti^  V.  Burt,  poft.  678.     Tipping  v.  temp.  Talb.  53. 
Tipping,  poft.  730.     Lucj  V,  Gardner , 

legacies 
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legacies  were  to  be  charged  upon  the  land  of  the  eldeft  fon,  he     Hkrnb  v. 
would  be  left  deftitutc.  '         Meyrick. 

That  It  was  as  muct  the  intent  of  the  teftator,  that  the 
devifee  (hould  have  the  land,  as  it  was,  that  the  legatees  (hould 
have  their  legacies  \  and  therefore  the  one  not  be  favoured 
more  than  the  other;  nay,  that  the  rule  in  equity  was,  that 
ijpecifick  legacies  (hould  not  be  broke  into,  in  order  to  the 
fatisfa<aion  of  pecuniary  ones;  that  if  in  this  cafe,  the  dcvife 
had  been  of  a  leafe  for  years  to  the  heir,  he  (hould  have  kept 
tbat^  without  having  it  made  liable  to  the  pecuniary  legacies, 
and  (hould  the  heir  be  in  a  worfe  cafe,  in  rcfpe£t  of  lands  of 
inhiritance  devifcd  to  him>  than  if  he  had  only  claimed  a  chattel 
by  the  will  ? 

That  the  ftatute  of  fraudulent  dcvifes  was  intirely  out  of 
the  cafe,  in  regard  there  were  no  creditors^  and  that  ftatute 
was  never  made  to  help  legatees^ 

Thcfe  reafons  fcemed  to  have  great  weight  with  the  lord 
keeper,  who  faid,  it  would  have  been  a  very  different  cafe, 
had  the  lands  been  fufFered  to  defcend  in  fee ;  whereas  the  gift 
in  tail  to  the  heir  was  a  fpecifick  devife,  and,  as  againft  lega- 
tees, to  be  favoured  equally  with  a  fpecifick  legacy.  ( i ) 

Mr.  Fernon  on  the  other  fide  infifted,  that  the  younger  cihil-       [  201  ) 
dren  were  in  nature  of  creditors,  and    in  cafe  a  copyhold, 
not  furrendcrcd,  were  devifed  to  them,  the  court  would  fupply 
the  want  of  a  furrcndcr. 

Sedper  cur\  Here  it  appears  the  yoilnger  children  are  other- 
wife  provided  for.  § 

Vern.  The  cafe  might  have  been  different,  if  the  teftator 
had  devifed  his  land  to  his  eldeft  fon,  exempt  from  the  payment 
of  his  legacies  ;  but  thofc  words  being  omitted  in  the  will,  the 
ftatute  againft  fraudulent  devifes  charges  the  land  devifed  with 
the  bonds. 

But  by  lord  keeper,  there  being  no  debts,  the  ftatute  is  out 
of  the  cafe. 


fi)    So  Long  V.    Short,  pOil.   403.     Cii/tsn  y.  Burt,   poll.  679.     Hajliwocd 
V.  Pcipe,  port.  3  vol.  ^24.. 

M  2  Tbca 
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Hbrnb  v.  Then  it  was  infifted,  that  whereas  in  this  cafe  one  and  the 
Metpxck,  fame  perfon  was  heir,  and  executor,  fuppofc  they  had  been 
different  perfons,  {viz.)  one  perfon  heir,  and  another  execu- 
tor, and  the  bond-crcditors  had  fued  the  heir,  and  recovered 
their  debts  out  of  the  real  eftate,  the  heir  fhould  clearly  have 
had  no  remedy ;  and  thtre  was  no  reafon  that  the  heir,  when 
made  executor,  (hould  alter  the  cafe,  by  his  partial  application 
of  the  aflets. 

However,  lord  keeper  inclined,  that  the  heir  being  devifce 
in  tail  of  the  lands,  the  legatees  (hould  have  no  remedy  to 
come  upon  the  real  eflate  in  the  place  of  the  bond -creditors  ; 
but  faid,  he  would  referve  that  point ;  and  in  the  mean  time, 
would  ixvcSt  an  account  of  the  perfonal  eftate,  which,  for 
ought  appeared,  might  be  fufficient  to  pay  the  legacies  as  well 
as  debts;  and  like  wife  ordered,  that  precedents  (hould  be 
[  204  ]  fearched,  whether  ever  a  legatee  had  relief  againft  the  heir  in 
fuch  cafe? 

(tf)  Which  fee  Afterwards  in  the  cafe  of  {a)  Clificn  vcrfus  Bin  ( Michail^ 
So  though  the  ^'^^  ^^^^  1 720)  this  dccretal  order  of  Heme  verfus  Meyrick  ( i ) 
court  will  mar-  ^as  produced,  and  it  appeared,  that  this  cafe  was  not  re- 
in favour  of  a  folved  by  lord  Harcourt^  but  adjourned  for  further  confidera- 

/imple  conlra^ 

ercdicor,  and         ^*^"' 

(generally 

fpeaking)  in  favour  of  a  legatee,  yet  where  fuch  legatee  is  a  pecuniary  onei  he  will  not  be  relkred 

by  being  permitted  to  come  in  the  place  of  the  bond-creditors  upon  the  land,  in  the  hands  of  a  de- 

irifee  thereof. 

(1)  Reg.  Lib.  A.  1712.  fo.  137. 

Cafe  47.  Diflicr  verfus  Diflicr. 

Lord  Keeper 

Harcourt.     Tjr^I LLIAM  J5/]^^r  was  a  freeman  of  London,  and  had 

2  Eq.  Ca.  Ab.  neither  wife  nor  child,  but  had  an  only  brother  the 

'London  figns  a 

rote,  by  which  he  owns  himfelf  indebted  in  500c  1.  to  his  brother  and  heir;  but  his  brother  knowi 
nothing  of  it ;  the  freeman  keeps  this  note  always  in  his  own  cuilody,  and  on  his'^caih  it  is  fouui 
•moflg  hii  papers*     Adjudged  a  void  note^  and  as  a  matter  intended,  and  not  perfected. 

This  WiUiam  Dijher  (though  no  ways  indebted  to  the  plain- 
tifF  the  brother)   by  note  under  his  hand  dated  24  February 
1707,  promifed  to  pay  the  plaintifF  5000  A   but  the  plaintiff 
'  kAew  nothing  of  it. 

Th« 
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The  note  was  kept  by  IVjUlamDiJbiriti  bis  own  cuftoHy,and,    Disheh  v. 
It  his  death,  was  found  among  his  papers.  Disher. 

Jprll^  1708.     lyilUam  Dijhir  intermarried  with   Elizabeth 
Thomas^  and  being  poflcffed  of  291/.   14  J.   10  d.  per  annunij 
upon  bankers  affignmcnts,  (which  are  eftabliflied  by  aft  of 
parliament,  and  made  a  perpetual  annuity  redeemable  by  par- 
liament, and  are  thereby  to  go  to  executors)  and  being  alfo 
fcifed  in  fee  of  lands  of  69/.  per  annum^  in  Houghton  in  Bed^      [  20C  ] 
fordJUrij  previous  to  hiS'  faid  marriage,  and  in  confidcration 
thereof  conveyed  over  his  lands  to  truftees  and  their  heirs,  to  On«  fcttici 
the  ufe  of  himfelf  for  life,  remainder  to  truftees  to  preferve  manage,  oa 
contingent  remainders,  remainder  to  Elizabeth  his  intended  wifi^'^ana'iflue 
wife  for  her  life,  remainder  to  the  firft,  &ff.  fon  of  the  mar-  of  themirdage, 
riage  in  tail  male  fucceflively,  remainder  to  the  daughters  in  and  aOig  >s  b7n! 
tail,  remainder  to  himfelf  in  fee;  and,  having  aiBgned  over  fw:!ichL"cT^^^^^ 
his  annuities  to  the  fame  truftees,  did,  by  another  deed,  bear-  ?^r(onz\  eftace) 

•  t      t  »        /.  ,        .  n       .  t        ^  truftcci,  and 

mg  the  fame  date,  declare  the  lame  to  be  m  truft,  that  the  declares  the  pro. 

Uuftccs  ihould  pay  and  apply  the  faid  yearly  annuities,  to  go\rthI'fIme 

fuch  perfons,  as  fliould  be  intitled  to  the  profits  of  the  land  P*^^^"*  *■  ^r 

fo  fettled  as  aforefaid;  and  in  cafe  the  principal  fliould  be  paid  yr^uid  be  intitled 

in,  according  to  the  adl  of  parliament  in  that  behalf  made,  i7  tbVannu.ty'* 

that  then  the  truftees  fliould  lay  out  the  monies  in  the  pur-  '*»^»»><*  *»«  «- 

deemed  by  par* 

chafe  of  freehold  or  copyhold  lands  to  be  fettled  to  the  fame  liament,  the 

r  money  to  be 

"*^5*  invefttd  in 

hndy  and  to  bt 
fettled  to  the  fame  tifet,  and  dies.  Thefe  annuities  and  bankers  aflignmentSy  after  the  wifc't 
death  ihall  go  to  the  heir,  and  not  to  the  executor,  (i) 

Afterwards  Mr.  Dijher  died  without  iflue,  and  leaving  no 
will,  but  what  he  had  made  before  his  marriage,  in  which  he 
had  given  feveral  legacies  and  bequefts,  (all  which  devifcs 
were  revoked  by  his  fubfequent  fettlement)  and  had  made  one 
Jacob  Sawbrldge  who  was  no  relation,  but  had  been  his  ap- 
prentice, his  executor. 

On  a  bill  brought  by  the  plaintiff  John  Dljljer^  the  brother 
and  heir,  againft  the  teftator's  widow  and  the  executor,  it 
was  decreed,  that  thefe  annuities  being  redeemable  by  par- 
liament, were  as  a  mortgage  afligned  to  truftees,  and  di- 
rcftcd,  when  paid  in,  to  be  inverted  in  a  purchafe,  and  fet- 


( I )  \'idc  Lingen  v.  Soiuraj,  ante  172. 

M  3  tied 


DiSKER  *i;. 
DiSHKfl. 
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tied  as  the  fce-fimple  lands  were  above  fettled  ;  and  therefore, 
though  the  wife  was  to  have  an  cftate  for  life  in  the  annuities 
by  her  jointure  deed,  yet,  after  her  death,  the  annuities  (hould 
not  be  looked  upon  as  pcrfonal  eftate,  a  moiety  of  which,  on 
fuch  conftrudion,  would  by  the  cuflom  of  Lsndon  belong  to  her 
reprefentatives,  but  as  money  diredlcd  to  be  laid  out  in  lands, 
and  to  be  as  a  real  cftate,  which,  after  the  wife's  death,  would 
go  to  the  plaintiff  as  heir  of  tVilliam  Dijher.  ( | ) 

Decreed  alfo,  with  regard  to  this  5000  /.  note  figned  by  the 
teftator,  by  which  he  owned  himfelf  indebted  to  his  brother 
the  plaintiff  in  5000/.  that  it  being  always  kept  by  the  tefta- 
tor in  his  own  puftody,  and  the  brother  knowing  nothing  oF 
it,  when  given,  and  at  the  teftator's  death  it  being  found 
among  his  papers,  the  fame  fiiould  be  looked  upon  only  as  a 
matter  initiate^  or  intended^  and  never  perfe^ed  \  and  though  it 
was  urged,  that  however  it  muft  be  admitted  the  note  was  in 
fraud  of  the  cuftom,  as  to  the  wife,  it  ftiould,  notwithftand- 
ing,  be  paid  out  of  the  dead  man's  moiety:  yet  the  court  faid 
they  efteemed  it  as  no  debt  at  all. 


( I )  In  Countefs  of  Holdernejfe  v.  Mar^ 
quis  of  Caermarthcrjf  a  perpetual  an- 
nuity of  4000/.  iifuing  out  of  the  re- 
venue of  the  Port  ofHce,  (but  redeem- 
able upon  payment  of  100,000/.  out 
of  the  exchequer,  when  the  llatc  of 
affairs  would  permit,  which  fum  whci^ 


paid,  was  to  be  laid  out  in  the  pur- 
chafe  of  lands,  to  be  fettled  in  manner 
^here  mentioned,)  was  not  conHdere^ 
as  money  to  be  laid  out  in  land,  but 
merely  as  a  perpetual  annuity,  inaf- 
piuch  as  there  vyas  no  certiiinty  of  thq 
redemption.     Pro.  Cha.  Rep.  377, 


B£ 
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Domina  Regina  ver/us  Ballivos  &  Burgenfcs  de   Cafe  48. 
Bcwdley  in  Comitatu  Wigornias^ 

A  WRIT  of  fcin  facias  iflucd  out  of  the  petty  bag  in 
chancery  to  repeal  the  charter  granted  to  this  borough 
feptimo  anna  Rigln\     Whereupon  ifTue  being  joined,  and  the 
record  tranfmicted  into  the  crown-oiSice  of  the  queen's  "bench, 
in  7r/;»Vjr-term  undccimo  Anna^  the  caufe  was  tried  at  the  bar 
of  that  court. 

The  points  in  iflue  were, 

ly?.  Whether  one  Thomas  Smith  was  duly  eleded  bailiff  on  the 
afth  of  September  1707? 

2Myy  Whether  there  were  a  bailiff  and  burgeffes  (/.  /.  a 
corporation)  in  being  at  the  time  of  granting  this  charter? 

3^,  Whether  that  corporation  refufed  this  charter  ? 

The  cafe  upon  evidence  was,  in  fubftance,  the  fame  with       [  208 
the  ftate  of  it  in  the  printed  fheet:  the  two  former  were  the 
principal  queftions ;    and  the  proof  upon  them  was  in  fbort 
this  : 

As  to  the  firft  point,  it  appeared,  that  by  the  charter  of 
yac.  I.  all  the  burgefles  (as  well  common,  as  capital,)  had  a 
right  of  voting  in  the  ele<Slion  of  a  bailiff,  and  that  a  bailiff 
might  be  chofen  out  of  the  burgefles. 

That  Smith  was  a  common  burgefs  under  that  charter,  and 
that  he  was  elected  after  the  invalidity  of  king  James  ll.^s 
charter  was  publickly  Jcnown  and  acknowledged ;  and  that 
the  common  burgeffes  qualified  under  the  old  charter  were 
then  admitted  to  vote,  (which  had  not  been  done  from  tile 
time  of  accepting  king  James  ll.^s  charter,  to  that  day,)  and 
that  Smith  had  the  majority  of  thofe  burgeffes  ^  but  it  appear- 

M  4  ed. 
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Regina  v.     cd,  that  one  Caldwell  the  bailiff  for  the  time  being,  who  pre^ 
B^LLivos,      fjjgjj  at  this  ele<aion  and  toojc  'the  poll,  was  in  by  virtue  of 
•n»^T.»  Bv      tbe  void  charter,  and  that  he  was  never  fo  much  as  a  common 
btirgefsT  under  the  old  charter. 

That  h?  ailed  with  fourteen  capital  burgeffes,  which  is  the 
number  appointed  by  the  void  charter,  and  that  the  burgeiTes 
*  qualified  by  that  charter  were  called,  and  voted  promifcuoufly 
with  thofe  qualified  by  the  old. 

2^^,'  As  to  the  fecoiid  point,  it  appeared,  that  by  the  char- 
ter of  king  James  I.  the  bailiff  and  capital  burgeffes  were  to  do 
aU  corporate  a£ls,  and  were  originally  to  chufe  in  the  common 
burgeffes. 

[  aog   ]  Thzi  upon  the  death,  or  vacancy  of  any  of  the  capital  bur- 

geffes, the  charter  appoints  that  refiduum  capitaY  burgens*  vcl 
major  pars  eorund\  (hall  chufe  in  others  within  fifteen  days 
after  fuch  vacancy ;  that  they  had  neglefted  to  fill  up  vacan- 
cies.for  thefe  twenty-two  years  laft  paft,  and  that  at  the  time 
of  granting. the  charter  of  her  prefent  majefty,  there  was  only 
X)n«  capital  burgefs  in  being  {viz.  one  Slade)  qualified  under 
the  charter  of  king  James  the  firft. 

Upon  this  evidence,  feveral  queftions  in  law  aro(e. 

ly?.  As  to  Smithes  cleflion,  whether  that  muft  not  be  taken 
to  be  one  intire  a<St  done  under  the  direSion  of  the  illegal 
bailiff  by  virtue  of  the  charter  of  king  James  the  fecond,  and 
confequently  void  ;  the  old  burgeffes  having  fubmitted  to  be 
called  by  that  bailiff,  and  voteil  promifcuoufly  with  the  others, 
without  diftinflion  ? 

2d/yy  Whether  according  to  the  charter  of  king  James  the 
firft,  the  capital  burgeffes  were  not  to  be  taken  to  be  extinil, 
there  being  but  one  remaining  ? 

^dfyy  The  capital  burgefies  being  an  integral  part  of  the 
'body,  by  the  old  charter,  whether  the  corporation  could 
fubfift  without  them,  or  muft,  in  defci^  of  them,  be  dif- 
folvcd? 

After  fome  debate  at  the  bar,  the  counfel  for  the  defendants 
prayed  a  fpecial  verdidl,  and  the  chief  jufiice,  in  fumming  up 
the  evidence,  diredied  the  jury  to  referve  thefe  points ;  for 
.that  they  were  of  too  great  moment  to  be  determined  without 

confideration  ; 
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confideration;  *  but  fome  difputes  arifing  thereupon  among    Recina  o^. 
the  judges,  Ballivos, 

^  ■  ^  Sec.     DB 

Parker^  chief  juftice,  faid,  that  the  eleftionof  Smith  to  be  Bewdley. 
bailiflF  (eemed  to  him  to  be  made  under  the  void  charter,  and 
that  it  could  not  be  under  any  other;  that  Coldwellv^zs  bailiff  ^  210  J 
under  that  charter,  and  all  the  voters  fubmitted  to  his  autho- 
rity, which  the  old  burgeflfes  ought  not  to  have  done,  but  to 
have  infifted  upon  their  ancient  right,  and  oppofed  the  others 
joining  with  them ;  that  \t  was  a  particular  power  given  by 
the  charter,  and,  in  fome  degree,  like  the  cafe  of  fFroth  verfus 
ff^gh  4  K^cp*  39*  ^*  VC17  different  from  the  cafe  of  eleding 
members  of  parliament  (which  had  been  mentioned  at  the  bar) 
for  there  they  all  come  under  pretence  of  the  fame  right,  and 
by  a  proper  authority  to  chufe. 

But  fuppofing  Smith  was  duly  elefled,  there  was  no  proper 
officer  to  fwear  him  in,  neither  bailiff,  nor  recorder,  by  the 
charter  of  king  yamis  the'firft ;  for  Coldwell  was  not  fo  much 
as  bailiflF  JU  faSl9^  but  a  bailiff  of  a  different  corporation,  as 
efieAually  as  if  he  had  been  bailiff  of  another  town.  To  make 
him  a  h%\\\ft  ie foElOy  he  muft'have  been  in  under  a  right  con- 
ftitution ;  whereas  he  was  in  by  a  void  one,  and  had  no  pre* 
tence  of  right  by  the  old  charter. 

As  to  the  fccond  queflion  his  lordfhip  faid,  he  could  not 
think  it  within  the  intention  of  tlie  charter,  which  appoints 
the  vacancies  of  the  capital  burgcfTcs  to  be  filled  up  within 
fifteen  days,  that  twenty- two  years  (hould  be  permitted  to  elapfc, 
till  thefe  were  all  extind  to  one  man,  and  that  one  to  have  the 
power  of  elefting  all  the  reft. 

As  to  the  third,  he  thought  it  a  qucftion  of  great  moment,      L  ^^^  J 
whether  this  corporation  could  fubfift  without  capital  burgeifes, 
they  being  made  neceffary  to  all  corporate  afls  ? 

Powell  J.  could  not  think  the  corporation  were  diffolved  for 
want  of  capital  burgeffes,  but  doubted  whether  they  could  aft; 
that  it  was  not  material  whether  Coldwell  was  a  lawful  bailiff, 
or  not;  for  that  the  corporation  might,  upon  their  charter- 
day,  chufe  a  bailiff,  tho*  there  were  none  then  in  being,  nor 
had  been  for  twenty  years  before  ;  not  like  the  cafe  of  fVroth 
and  JVigSj  for  that  was  of  a  judicial  authority. 

Eyre 
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Recinai;.         f  Eyre  J.  thought  the  third  queftion  very  confidcrabic, 
£allivos,      ^>i,iz.)  Whether,  if  a  corporation  lofcs  one  of  its  integral  parts. 
Lewd  LEY.     ^^  ^^  not  diflblved  ?  vide  i  RoL  Jhr.pag,  514.  tit,  corporations  i 
the  cafe  of  a  corporation  confiding  of  brothers  and  fitters. 

As  to  the  fecond  queftion,  he  faid,  that  when  a  corporation 
lapfes  the  day  of  chufing  its  head,  the  royal  authority  muft  in- 
tcrpofe  ;  and  in  the  interim^  the  operation  of  it  ceafes.  That 
in  this  cafe  there  had  not  been  a  regular  ele£tion  of  a  bailiff  for 
fcveral  years. 

That  if  Smith  was  chofen  in  execution  of  the  charter  oijac.  2. 
tho'  at  an  aflfembly  not  under  that  charter,  he  was  in  by  vir- 
tue thereof;  that  it  was  held  in  the  cafe  of  the  Devizes^  that 
a  good  mayor  for  the  time  being,  is  neceflary  to  the  elefiion 
of  another. 

Notwithftanding  the  court  was  fo  doubtful  in  thefe  points, 
the  jury  were,  however,  very  dear  in  them ;  and  about  three 
[  212  J  of  the  clock  next  morning  gave  a  privy  verdi6^,  by  which  they 
found  all  the  iflues  generally  for  the  queen,  and  affirmed  it  at 
the  bar  about  ten  ;  and  tho'  they  were  fent  out  again  by  the 
court,  perfifted  with  great  obftinacy. 

Hereupon  the  defendants  came  and  moved  that  the  verdid 
might  be  fet  afide,  upon  thefe  two  points  : 

whf rp  \hc  jury         jfl^  Yox  that  thc  jury  had  found  matter  of  law,  and  contrary 

bring  in  their  j-      n- 

vcLiia  coi^trary     tO  direction. 

to  tne  Jl region 

of  the  court,  t  new  tiial  may  be  granted  even  iftcr  a  trial  at  fcar. 

Q.dly^  For  that  thc  venire  was  wrong  awarded,  being  de  vicineH 
de  Bewdky^  whereas  by  the  4th  and  5th  of  queen  Anne^  cap*,  i6« 
for  the  amendment  of  thc  law,  it  ought  to  have  been  de  corp$ri 
comitates. 

The  court,  after  advice  with  the  jufiices  of  C  B.  and  baron$ 
of  the  exchequer,  gave  their  opinion  upon  the  firft  point  the 
fame  term ;  and  the  lord  chief  jufticc  delivered  it  as  the  opi- 
nion of  all  the  judges  of  jEw^Ajwi,  (except  Powell)  that  when 
the  defendant's  counfel  pray  a  fpecial  verdi£V,  and  the  court 
direct  the  jury  to  find  oae,  if  the  jury  will  take  upon  them 


t  Note ;  Mr.  Juflice  Littleton  Poiuis  was  abfent  all  this  term,  being  indiipofed 
with  the  gout. 

3  to 
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to  zo  contrary  to  that  dtre£lIon,  and  find  matter  pp  law,  it    ^ 

°  ^  ,   ^  .  ,  r  .1  Regina  v. 

isafafficicnt  ground  for  a  new  trial,  even  after  a  trial  at     Ball  vos, 

far.  ^C.      DE 

For  chat  it  would  be  very  unreafonable,  that  in  cafes  where 
the  court  and  the  jury  are  bcth  of  opinion  againfl  the  party, 
there  he  fiiould  have  a  remedy  by  a  bill  of  exceptions ;  but  that 
JO  cafes  where  the  jury  only  are  of  opinion  againfl:  him,  and  the 
court  doubtful)  he  fliould  be  abfolutely  concluded,  and  without 
icmedy,  as  be  muft  be  in  this  cafe, 

PowiU  J.  cwtra :  I  do  not  very  well  know  upon  what  foun-  [213] 
Jation  of  law  new  trials  have  been  granted ;  but  I  found  the 
courts  in  pofleffion  of  fuch  a  pradice  as  to  trials  by  mjtpriusi 
but  I  do  not  know  that  this  praf^ice  has  been  eftablifhed  as  to 
trials  at  bar.  Indeed  I  do  reipember  two  in  the  exchequer 
in  my  time,  but  I  was  always  of  opinion  againft  them,  and 
t)iat  for  thefe  reafons,  becaufe  one  is  a  trial  at  common  law, 
9nd  the  other  by  fpecial  commifliop  only ;  and  becaufe  trials 
at  bar  are  much  more  folemn,  and  attended  with  much  greater 

charge  to  the  parties,  than  the  other. 
I  do  not  think  any  thing  ought  to  be  a  ground  for  a  new 

trial,  after  a  trial  at  bar,  but  what  would  make  the  jury  liable 

to  an  attaint. 
Chief  Juftice  :  The  firft  cafe  of  a  new  trial,  which  we  find 

in  the  books,  is  that  of  fVood  and  Gun/Ion^  in  StyUs^  46 2,  466* 

and  that  was  after  a  trial  at  bar. 

The  pradice  of  the  courts  is  the  law  in  thefe  cafes ;  and  fo 
of  ejectments  and  rules  for  paying  money  into  court,  which 
bave  no  other  foundation. 

In  the  cafe  of  Briflol  verfus  Cooper^  a  fpecial  verdift  was 
prayed  and  direfted,  and  the  jury  found  generally;  whereupon 
a  new  trial  was  granted  for  that  reafon, 

DvwmarC%  cafe  in  the  9  Rep.  is  very  obfervable,  about  the 
fcveral  duties  of  judges  and  jurors  in  this  particular. 

In  moft  cafes,  even  where  new  trials,  after  trials  at  bar, 
have  been  denied,  the  judges  hwe  aflcrted  the  general  right,       r  -i 

and  one  reafon  why  we  do  not  find  this  pradlice  more  ancient,  * 

may  be,  that  there  are  no  old  reports  of  motions. 

Eyre  J.  I  do  not  find  the  reafons  for  new  trials  confined 
to  mifdcmeanors  for  which  the  jury  may  be  fined;  the  cafe  of 
f^aiaiid  Gunjlon  was  notfo. 

But 
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^  But  if  a  new  trial  (hall  be  granted  in  a  cafe  where  the  jury 

KEG  I'K  A  V*  *^  J      'J 

Ballivos,  "*ve  done  wrong,  in  a  matter  which  is  properly  under  their 

&c.   DE  cognizance,  I  cannot  fee  any  rcafon  why  it  may  not  be  done 

Bev^dley,  Jj^  ^^f^g  where  they  take  upon  them  to  determine  matters  not 

'  within  their  cognizance.     Fide  i  Sid.  153,  ^ 

The  counfel  for  the  queen  infifted,  that  this  verdid  being 
fet  afide  for  a  milbehaviour  of  the  jury  and  not  any  fault  ia 
the  profecutor^  cofts  ought  to  be  allowed. 

But  the  court  faid,  there  was  no  need  of  entring  into  that 
queftion,  till  the  matter  of  the  Fenirt  was  determined ;  and 
adjourned  the  confideration  of  that  till  the  Michoibnas  Term 
following,  for  the  advice  of  the  other  judges, , 

Accordingly  in  ATtchaelmas  term  (4  Nov.)  this  point  was 
argued  before  all  the  judges  of  England  zt  SerjeanU^Inn  ia 
FleH'Jlreet. 

Serjeant  Pratt  pro  def :  By  the  ftatute  of  the  4th  and  5th 
of  her  prefent  majefty  for  the  amendment  of  the  law,  this 
venire  ought  to  have  been  awarded  de  corpore  comitates. 

This  is  a  cafe  within  the  exprefs  words  and  intention  of  the 
.  1      a£l ;  the  words  are,  '*  That  from  and  after  the  firft  day  of  Tri^ 

**  nity  term,  every  venire  facias  in  any  aAion  or  fuit  in  any  of 
1*  the  courts  at  1VcJiminJ}erj  fhall  be  awarded  of  the  body  of 
*'  the  proper  county"  ^  and  this  is  a  fuit  in  the  court  of  chan- 
cery in  order  to  repeal  the  letters  patent  of  the  7th  of  the 
^  prefent  queen. 

Neither  is  it  Icfs  within  the  intention  and  mifchief  defigned 
to  be  prevented,  as  appears  moft  plainly  from  the  preamble 
which  recites,  "  That  whereas  great  delays  do  frequently 
•*  happen,  by  reafon  of  challenges  to  the  array  of  panels  of 
**  jurors,  and  to  the  polls,  for  default  of  hundredors,  for  pre- 
"  vention  thereof,  Wc.'*  Now  this  is  a  proceeding  to  which 
that  mifchief  extended  \  for  at  the  trial  there  might  have  been 
a  challenge  to  the  array,  for  want  of  hundredors. 

That  there  may  be  fuch  a  challenge  in  the  cafe  of  the 
crown,  is  what  cannot,  I  think,  be  denied ;  for  if  the  Iheriff 
be  commanded  to  return  a  jury  de  vicinetOj  and  there  is  not 
any  hundredor  upon  the  panel,  he  has  not  obeyed  the  command 
of 'the  virrit,  and  the  challenge  is  for  his  default. 

3  ^'*- 
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3  £^.  740.  In  an  information  for  perjury,  a  motion  was    BtaiNA^'. 
made,  that  the  defendant  might  not  challenge  for  want  of    Ballivos, 

ScCm     D  R 

hudredors,  and  it  was  denied  j  becaufe  the  fubjeS  would     Bewdlet^ 
diereby  be  oufted  of  a  privilege  to  which  he  is  intitled  by  law. 

The  ftatute  •f  23  H.  8.  cap.  13.  enads,  that  in  trials  for 
Border,  in  corporations,  there  (hall  be  no  challenge  for  want 
orfreeh<Jders  ;  by  which  it  appears,  that  there  might  be  fuch 
I  challenge  at  common  law,  in  the  cafe  of  the  crown;  and 
certainly  where  freeholders  are  neceflary,  hundredors  are  [  216  1 
.  equally  fo« 

This  TLiEt  being  made  for  the  advancement  oi  jufttce,  it 
d^t  to  have  the  moft  beneficial  and  extenfive  conftruftioii 
imaginable  ;  but  to  fay,  that  the  crown  (hall  not  have  a  jury  de 
atrfrt  comitatAs^  is  to  deprive  it  of  the  benefit  and  advantage 
of  an  ad  of  parliament. 

It  is  true,  that,  generally,  the  crown  fhall  not  be  oufted  of 
its  prerogative  by  an  a<5l  of  parliament,  unlefs  it  be  exprcfsly 
mentioned ;  but  that  rule  cannot  afFedl  this  cafe,  for  here  the 
crown  had  no  prerogative :  it  was  liable  to  the  inconveniences 
recited  in  the  preamble,  as  well  as  the  fubjed,  and  then  furcl  v 
it  ought  not  to  be  debarred  of  a  fhare  in  the  remedy. 

The  intention  of  this  aft  may  be  further  colleftcd  from  the 
next  claufe,  which  plainly  proves,  that  the  law-makers  took. 
itto  extend  to  cafes  of  the  crown ;  for  it  exprefsly  excepts  all 
appeals,  indictments  and  profecutions  on  penal  ftatutes,  and 
what  occafion  cquld  there  have  been  for  that  exception,  if  the 
former  claufe  had  not  uken  in  any  crown  cafes  at  all  ? 

But,'!  think,  it  dcfcrves  to  be  confidercd,  whether  this  pro- 
fecution  be  properly  a  fuit  of  the  crown  or  not  ?  it  fccms  to 
be  no  more  than  a  contention  between  two  corporations, 
whether  the  letters  patent  granted  to  one  fide,  or  thofc  granted 
to  the  other,  Ihall  prevail  ?  Both  are  contending  for  a  royal 
charter,  and  the  crown  is  pcrfe<31y  indifferent  who  obtains 
it  J  the  judgment  in  this  cafe  will  be  only  for  the  bei^fit  of 
Ae  party,  for  here  can  be  no  judgment  of  punifhment  for 
the  ufurpation,  as  in  informations  in  the  nature  of  quo 
%iarranto's. 

Sir  Petir  Xing:   The  words  of  this  aft  are  as  general  and      f  217  ] 
comprehenfive  as  poflible,   *•  every  venire  facias  for  the  trial 
**  of  any  iffue,  in  any  aftion  or  fuit". 

That 
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Recina^i;.  q-jjjf  there  might  be  challenges  both  to  the  array,  and  U 
^'c     de'      ^^^  polls,  in  the  cafe  of  the  crown,  appears  from  Keihff.  102 

Bewdley.  a.  And  this  ftatute  is  made  for  the  remedy  of  that  mifchiei 
in  all  cafes  where  it  might  poITibly  happen  before,  fome  kvk 
only  being  excepted  by  name.  But  in  the  prefent  cafe,  Mr 
Attorney  General  is  contending  for  the  crown,  that  it  fhall  nol 
have  the  benefit  of  a  very  ufcful  and  advantageous  law ;  this  is 
like  a  man's  difabling  himfclf.  Lit,  SeH.  410. 

I  know  no  inftance  in  the  law,  where  the  crown  is  exdudec 
out  of  general  ftatutes  made  for  the  benefit  and  advantage  ol 
profecutors.  Th6  cafes,  wherein  the  crown  is  held  not  to  b< 
bound,  are,  where  it  would  otherwife  be  debarred  of  a  prece- 
dent right  or  prerogative  ;  but  in  the  cafe  at  bar,  the  crowr 
was  before  this  a£t  in  the  fame  condition  with  the  fubjed  ;  anc 
I  hope  it  wiU  appear,  that  this  is  not  pladtum  corona^  but  a 
mod  a  civH  a£^ion  brought  in  the  name  of  the  crown.  Set 
Sir  Oliver  Butler^s  cafe  2  f^ent.  344.  3  Lev.  220.  In  Mr 
(4i6MoJ.229.    Brew/lir's  (c)  cafe,  Holt  C.  J.  faid,  this  was  a  writ  of  right. 

Tho'  taking  it  either  way,  viz,  as  a  fuit  of  the  crown,  01 
of  the  fubjeft,  this  venire  is  wrong,  and  if  fo,  we  arc  in  tin 
only  method  to  take  advantage  of  it :  the  (hcrifF  has  done  hi; 
duty,  and  obeyed  the  command  of  the  writ,  and  therefore  w 
could  not  challenge  the  array,  but  come  to  the  court  to  quail 
it :  challenge  is  for  the  default  of -the  (hcriff,  where  the  wri 
is  right,  quafliing  is  for  error  in  the  writ  itfelf. 

Mr.  Salkeld:  The  great  objcftion  in  this  cafe  is,  that  the  a£ 
L  ^1^  J      of  the  4^  5  Anna  is  a  ftatute  of  Jeofails^  and  that  therefon 
this  cafe  is  not  comprehended  within  it. 

This  aft  of  parliament  confifts  of  diftin£l  branches,  whict 
are  feparate  laws ;  fome  of  them  are  ftatutes  of  Jeofails^  an( 
others  ftatutes  alterative  of  the  common  law,  and  theclaufe 
upon  which  this  queftion  arifes,  is  of  the  latter  fort. 

Statutes  of  Jeofails  concern  fuch  faults  as  would  vitiate  th 
judgment,  and  make  it  erroneous,  if  given,  and  arc  to  cnabl 
the  courts  to  amend  fuch  faults,  or  to  overlook  them,  and  t 
givp  judgment  notwithftanding. 

The  claufe  about  venire's  is  not  of  this  nature,  but  is  a 
intire  alteration  of  the  law  in  this  particular,  making  that  t 
be  right  now,  which  was  wrong  before^  &  fie  vice  ver/S. 

Statute 
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Stttutesof  Jerfails  make  no  alteration  in  the  law;  for  the  Re  gin  a  v. 
mors  they  poncernf  continue  fo  notwithftanding,  but  only  Ballivos, 
provide  a  remedy,  that  they  may  not  prejudice  the  party.  Bewdlkv. 

The  chief  rcafon  why  the  ftatutes  oi  Jeofails  have  not  been 
held  to  extend  to  the  crown  is,  that  fuch  words  are  ufed  in 
them  as  always  exclude  the  crown,  {viz,)  plaintiff  and  de* 
fendant,  demandant  and  tenant,  i^c.  otherwife  here. 

So  far  as  diis  is  a  ftatute  oijeofaikj  the  crown  is  not  com- 
p-ehended  within  it,  but  fo  far  as  it  is  an  a£i  of  alteration,  the 
crown  is  included. 

Thus  in  the  36  Ed.  3.  cap.  15.  the  firft  claufc  changes  the  [  219  ] 
courfe  of  pleading,  and  by  that  the  king  has  been  always  held 
to  be  bound  ;  but  the  fecond  claufe  which  provides,  "  that  no 
**  man  fliall  be  prejudiced  for  want  of  form  in  pleading,  ^r." 
being  a  law  of  Jiofaibj  has  for  that  reafon  been  held  not  to 
extend  to  the  crown ;  fo  of  16  ^  17  Car,  2.  cap»  8. 

Nortbiy  attorney  general  pro  regina :  The  praftice  of  the 
crown  office  ever  fince  the  making  of  this  aft,  in  all  cafes  of 
informations,  as  well  in  thofc  not  excepted,  as  in  thofc  com- 
prifed  within  the  exception,  has  been  to  award  the  venire 
de  vicsnetOy  and  it  was  ncyer  controverted  till  now.  And  to 
this  purpofe  I  would  apply  what  I  have  heard  my  lord  Hale 
6y  on  like  occafions,  '*  that  judges  ought  to  have  a  great 
**  regard  to  practice,  when  the  matter  is  not  res  intrgra  j  and  • 
**  when  things  gave  gone  on  in  that  courfe  a  great  while, 
•*  without  being  broke  in  upon." 

As  to  what  has  been  faid,  that  the  words  of  this  aft  extend 
to  cafes  of  the  crown,  the  ^  H.  6.  cap.  3.  has  words  as  ge- 
neral, [viz.)  any  procefs  or  plea,  and  yet  was  never  taken  to 
extend  to  the  crown.  The  claufe  in  the  ftatute  of  [a)  frauds,  («)  29  Ca".  2. 
whereby  executions  are  made  to  bind  from  the  delivery  of  the  ""*'"  ^*  ""  • 
writ  to  the  fherifF,  has  general  words,  [viz,)  every  writ  of 
execution,  and  yet  the  crown  is  held  not  to  be  bound  by 
them,  notwithftanding  it  had  no  prerogative  in  the  cafe  before, 
I  wonder  to  hear  this  denied  to  be  a  fuit  of  the  crown,  fmce 
the  fame  being  brought  in  the  name  of  the  crown,  (tho'  for 
the  benefit  of  the  party,)  makes  it  the  fuit  of  the  crown,  as  in 
fuo  warranto* Sf  i^c. 
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Rbcika  ^^  ^  '*^^  ^^'^  ®^  *  '^^  warranto  of  a  claim  of  fifliery  in  fe- 

Ballivos  ^^'^  ^'^'^9  ^^  vinin  was  awarded  from  *  one  only^  and  hdd 

<sc.    DB  well  enough,  becaufe  tried  by  a  jury  of  the  propercounty;  lb 

BiwDLEY-  in  the  cafe  at  bar. 

r  *220  1  If  the  refolution  in  this  cafe  (hould  be  contrary  to  the  re- 
ceived prance,  it  would  fhake  all  the  judgments  that  have 
been  given  upon  informations  fmce  the  making  of  this  ad« 

^isym^/r^folicitor  general :  The  words  in  (everal  other  claufes 
in  this  ftatute  are  as  general  as  in  this,  and  yet  the  crown  has 
been  held  not  to  be  comprehended  within  them ;  for  inftance^ 
that  about  demurrers,  and  that  about  pleading  double ;  Rtgina 
verfus  Foley^  a  motion  was  made  for  liberty  to  plead  double^ 
and  denied,  becaufe  not  within  the  claufe. 

The  words  in  fome  of  the  former  ftatutes  of  JeefaUs  are  as 
large  and  comprehenCve  as  here;  however,  they  have  not 
been  held  to  extend  to  the  crown :  nay,  it  appears  to  have 
been  the  opinion  of  the  makers  of  this  a£b,  that  neither  thofe 
ftatutes  nor  this  of  the  4th  and  5th  of  her  prefent  majefty^ 
could  take  in  crown  cafes ;  for  they  have  added  a  claufe  at  the 
end,  to  extend  this  and  all  the  ftatutes  of  Jtofaih  to  fuits  for 
recovery  of  debts  owing  to  the  rtuenue^  which  had  been  fuper- 
fluous,  if  the  former  claufes  had  been  fufficient. 

But  if  this  cafe  be  held  to  be  within  the  4  &  5  Anm^  I  hope 
the  fame  reafon  will  bring  it  within  other  aSs  oi  Jeofails  which 
contain  words  as  general  and  comprehenfive,  and  then  it'will 
be  helped  by  16  £^  17  Car.  2.  cap.  8*  the  caufe  being  tried  bj 
a  jury  of  the  proper  county* 

r  221  1  ^^'  L^^^^^'  It  is  confiderable,  in  this  cafe,  who  is  the 
perfon  that  takes  the  exception  to  this  procefs,  and  how  he  is 
prejudiced  by  it  ?  why  truly  the  defendant  comes  and  com- 
plains, that  he  has  had  a  greater  advantage  put  in  his  power 
than  he  fhould  have  had ;  that  he  has  had  a  liberty  of  chal* 
Icnging  given  him,  which,  by  law,  he  ought  not  to  have  had. 

The  principal  reafon  why  the  ftatutes  of  Jeofails  have  not 

been  taken  to  extend  to  the  crown,  is,  becaufe  it  is  not  cx- 

prcfsly  named  ;  and  this  reafon  holds  in  the  aft  of  the  4th  and 

5th  of  her  prefent  majefty.     See  the  8th  of  if.  6.  and  alfo  the 

U)  Mich.  '^'^  ^^^^  °^  ^^^  ^ecn  verfus  Tuchin  [a). 

3  Annae4  Jn 
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In  Cro.  Car.  311.  the  venin  facial  was  awarded  from  the     Rigina  « 
fown,  whereas  it  ought  to  have  been  from  the  manor.;  and     Ballivo*. 
held  ill  in  a  quo  warrantor  and  that  the  ftatute  of  21  Tac.  i.      ^   ^* 
did  not  extend  to  it ;  notwithitanding  that  had  an  exception 
of  feme  other  crown  cafes,  as  In  this  a£l. 

The  claufe  about  pleading  double  is  general,  and  ufes  the 
Word  [defendant]  which  is  proper  for  all  fuits,  and  yet  held 
not  to  extend  to  the  crown. 

It  is'  no  obje<5lion  to  fajr,  that  this  is  a  fuit  for  the  benefit 
of  the  party ;  for  fo  are  informations  in  the  nature  of  a  ^« 
warranto  \  but  that  this  is  properly  a  fuit  of  the  crown,  ap- 
pears, iQ  that  the  attorney  general  replies,  and  the  proceed- 
ings are  in  the  crown  office ;  for,  if  it  were  not  phuitum  corona^ 
it  Ihould  have  come  on  the  civil  fide. 

But  if  this  zSt  be  taken  to  extend  to  the  cafe  at  bar,  there 
can  be  no  reafbn  why  it  flioald  not  likewife  be  within  the  16 
&  17  Car.  2.  and  it  will  be  no  obje£Uoh  to  fay,  that  this  arifes 
upon  a  fubfequent  ad,  for  that  ftatute  has  always  received  a 
very  large  cdnftrudion,  and  been  extended  even  to  {a)  local  («}  Sea  Qn«rs. 
aAions  tried  in  wrong  counties.  [  ^^%  ] 

Serj.  Pratt  in  his  reply  for  the  defendants :  Regina  verfus 
^•ley^  was  an  iiiformation  in  the  nature  o^  quo  warranto^  which 
is  a  criminal  proceeding,  and  befides,  the  rcfolution  was  upon 
she  claufe  about  pleading  double,  which  is  not  general  ^  for 
though  it  ufes  the  word  [defendant]  which  is  a  general  term, 
^t  it  is  reftrained  there  by  other  words,  {viz.)  tenant  and 
plaintiff  in  replevin. 

The  cafe  of  Tutchln  was  upon  a  mere  'ftatute  of  Jeofails ; 
this  is  an  intire  alteration  of  the  law. 

The  claufe  which  extends  this,  and  all  the  ftatutes  of 
Jiofaihy  to  cafes  of  the  crown,  mentions  only  fuits  for  the 
recovery  of  any  debt,  and  therefore  cannot  affcd  the  prefent 
queftion ;  and  certainly  if  there  be  no  previfion  for  that  pur- 
pofe,  it  is  impoffible  that  thofe  other  ftatutes  (hould  extend  to 
this  cafe,  becaufe  it  arifes  upon  a  fubfequent  ftatute  which  has 
made  a  perfed  alteration  of  the  law  in  this  point. 

Sir  PtUr  King:  as  to  pleading  double,  fee  Poph.  144.  The 
words  of  the  ftatute  of  frauds  cannot  poflibly  extend  to  the 
crown }  for  they  arc,  *•  every  writ  of fcri  facias,  or  other  writ 

Vol.  I.  N  « ^f 
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Recina  v.     "  of  execution",  and  feri  facias  being  firft  named,   the  fubf 
JB  ALLivos,     qucnt  words  can  only  mean  executions  at  the  fuit  of  the  part 

Sec,     DE 

Bbwdley.  Mr.  SalkeM:  the  8th  Hen.  6.  cap.  12.   is  grafted  on  tl 

former  ftatute  of  Hen.  5.  and  exprefsly  tied  down  to  it, 
that  no  general  words  can  carry  it  any  further. 

[  223  ]  Nothing  can  be  inferred  from  any  refolution  upon  tbepr 

ceding  claufes  of  this  ftatute;  for  the  very  words  of  the 
exclude  the  crown,  {viz.)  1/?,  party  demurring,  xdly^  plaint: 
or  demandant  appearing  by  warrant  of  attorney.  3^,  defei 
dant  or  tenant,  or  plaintifF  in  replevin. 

After  confideration,  all  the  jufticcs  and  barons  were  un; 
nimous,  and  the  lord  chief  juftice  delivered  their  opinion 
court  the  fame  term. 

In  profecutions  •  P<frker  C.J.  We  are  all  of,  opinion,  though  this  clau 
of  ihc  crown,       might  have  extended  tocaufes  of  the  crown,  had  the  objedu 

though  fincc  the  v  •  '  •'  - 

late  ftatute  of  comc  earlier,  yet  the  conftant  praftice,  ever  fmce  the  nxakii 
of*(^ecnAnn\,  ofthc  afl,  having  been  otherwife,  and  all  the  precedents  bo 
the  venire  fa-     Jn  the  crown-office,  and  in  the  exchequer,  (in  cafes  not  c: 

ciasy   which  ',  ^       »  \ 

wa» avyarded  dc     prcfsly  excepted)  htxng  de  vicineto  \  to  make  a  contrary  re{ 

n.a^cwrporc     lution  in  this  cafe,  would  be,  in  fome  meafure,  to  overtu; 

com',  held  the  juAice  of  the  nation  for  feveral  years  paft ;  befides,  \ 

cohfidercd  that  it  isnxatter  of  no  great  con fequcnce;  fincc 

only  gives  the  defendant  a  privilege  of  challenge,  which  othc 

wife  he  would  not  have. 

It  is  a  rule,  indeed,  that  precedents  fub  JHentio  are  of  liti 
or  no  authority ;  but  that  is  to  be  undcrftood  of  cafes  whc 
there  are  judicii/precedents  to  the  contrary.  But  here  the 
are  none  either  on  one  fide  or  the  other. 

The  chief  baron  mentioned  a  cafe  in  the  exchequer,  whi 
I  remember ;  it  was  an  information  about  the  draw-back  up 
fait,  and  there  (as  alfo  in  fome  others  both  here,  and  in  t): 
court)  all  the  exceptions  were  taken  that  the  wit  of  m 
could  invent,  but  this  was  not  fo  much  as  mentioned. 

f  22 J.  ]  •  ^^  ^^^  "^^  think  fit  to  break  in  upon  an  intire  pra<Si< 
and  (hake  fo  many  judgments  upon  a  matter  of  fo  fmall  m 
ment ;  and  therefore  are  all  of  opinion,  that  the  venire  is  w 
awarded.  « 

The  rule  muft  be,  that  the  laft  trial  be  fet  afide  upon  t 
other  point,  on  payment  of  cofts. 

3  Ab^ 
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About  three  days  after  this  rule  for  a  new  trial  was  pro- 
nounced ;  the  defendants  moved,  that  fome  perfon  might  be 
named  to  receive  the  cofts,  it  not  appearing  certainly,  who 
was  the  profecutor  in  this  caufe* 

Whereupon,  Mr.  Attorney  General  named  BorreU  the 
queea's'folicitor,  and  acquainted  the  court,  that  the  profecu- 
lion  was  carried  on  at  the  proper  expence  of  the  crown. 

Afterwards  the  folicitors  on  both  fides  went  before  the 
mafter,  and  the  cofts  were  taxed  on  Saturday  the  22d  of  AV 
vtmher.  And  on  the  Tuefday  following,  Mr.  Lechmere  made 
a  motion,  upon  notice,  againft  the  taxation  of  cofts  in  gene- 
ral, and  againft'fome  iums  allowed  by  the  mafter  in  particular* 

He  infiftedy  that  jthough  they  had  fubmitted  to  a  rule  for 
.the  payment  of  cofts,  when  the  caufe  appeared,  even  upon 
^the  plaintiflPs  awn  fhewing>  to  be  merely  a  contention  between 
the  old  and  ne.w  corporations,  upon  the  validity  of  their 
feveral  charters;  yet  now  it  appeared  in  another  light,  and 
was  owned  by  the  attorney  general  as  a  government  proiecu- 
tion,  carried  on  at  the  charge  of  the  crown,  they  ought  not 
to  be  eftoppM  by  that  rule,  from  making  it  a  queftion,  whether 
in  the  cafe  of  the  crown,  cods  are  due  by  law,  this  being 
the  firil  time  they  took  advantage  of  that  point,  ^lod  fuit 
CBnceJI'*  pir  cur^. 

To  prove  that  in  cafes  of  the  crown,  or  fuch  as  are  pro- 
perly government  profecutions,  cofts  are  not  due,  he  urged 
thecourfe  of  the  exchequer,  where  cofts  are  never  paid,  unlefs 
there  be  a  relator,  or  fome  other  fecurity  to  anfwer  cofts  to  the 
party ;  which  there  was  not  in  this  cafe,  nor  could  there  be, 
becaufe  the  profecution  was  in  rem^  and  not  /;/  perfo7iam  ^  and 
for  that  he  produced  a  manufcript  of  baron  Lechmere. 

That  on  the  crown  fide  in  this  court,  cofts  had  been  fo  far 
from  being  allowed  in  any  cafe,  that  it  had  ben  thought  ne- 
ceflary  to  provide  by  {a)  a£l  of  parliament,  that  there  fliould 
be  a  recognizance  given  to  anfwer  cofts  in  fome  particular 
cafes  ;  but  this  was  none  of  thofe  ;  that  the  law  had  provided 
no  judgment,  nor  procefs  for  cofts,  nor  method  to  bring  them 
into  the  e.vchcquer. 

That  if  it   were  otherwifc,  it  would  be  very  unequal ;   for 
the-queen  paid  no  cofts  for  not  going  on  to  trial;  nay,  Mr. 

N  2  Attorney 


Ballivos, 

&C.      OB 

Bkwdlet* 


The  defendant 
(hall  pay  cofts 
for  a  new  trial  • 
on  a  Tcire  facias 
being  brought 
by  the  crown 
to  repeal  % 
charter. 


[  "5  J 


(tf)  Vide  4th 
and  5th  of  Gul 
and  Mar*y  cap. 
iJS. 
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Recina  V.     Attorney  might  enter  a  mK prrfejui^  or  a  cejjtt pnctjpts^  e?ei 

BiwoLBY.     W'^owt  cofts  to  the  fubjefl. 

In  the  cale  of /&/  ^tt££m  verfus  ColUm  [MUbtidmm  lo  i/s«jr] 
in  an  information  for  a  battery  upon  a  cufiom-houfe  officei 
in  the  execution  of  his  office,  a  motion  was  made  for  cofts 
for  not  going  on  to  trial ;  and  upon  Mr.  Har£OwrC%  affirma- 
tion, that  no  cofts  were  ei'er  allowed  in  government  profecu- 
tions,  the  fame  was  denied. 

-       ,   ^  That  in  the  cafe  of  the  Sljfttn  verfus  derl^  which  was  an 

information  for  a  nuifance,  (Ws.}  for  ere&ing  copper  mills 
,  upon  the  river  Tianus^  there  was  a  verdidl  for  the  queen, 
which  bj  confent  was  fet  aCde  upon  payment  of  cofts ;  the 
fecond  verdifi  was  for  the  defendant,  who  thereupon  moved 
for  cofts,  which  were  denied  for  this  reafon,  (Jiif)  becaufe 
the  ftatute  of  the  24th  of  /£rir.  8.  arp.  S.  extends  only  tm 
trials  by  MJfiprluSf  and  not  at  the  bar,  as  it  was  in  that  ca/e. 

So  in  HIJL  3  ^.  y  -^,  in  S^a£^*  in  my  lord  Moni^cmify\ 
cafe,  which  was  an  inquiCtion  o^i  his  eftate,  and  but  in  thi 
nature  of  an  eje£hnent,  there  was  a  verdid  for  the  defendant 
and  a  new  trial  granted  without  cofts. 

That  here  was  no  prerogative  in  the  cafe ;  for  the  queen 
and  fubjed  were  on  an  equal  foot  ^  and  if  the  queen  did  not 
pay  cofts,  flie  ought  to  receive  none. 

That  this  verdiA  was  fet  aGde  as  unjuft,  fox  a  mifbehaviour 
of  the  jury  in  the  face  of  her  majefty,  who  was  fuppofed  to  be 
always  prefent  in  her  court  of  queen's  bench,  which  court  faw 
plainly,  no  juft  judgment  could  be  entered  up  pn  that  verdi<£l, 
and  yet  the  defendants  were  told,  that  this  injuftice  muft  bs 
fattened  upon  them,  unlefs  they  paid  two  or  three  hundred 
pounds,  to  be  delivered  from  it;  furely  this  was  to  pay  for 
juQice,  contrary  to  Magna  ChartOy  which  (ays,  nuUi  vindanus 
juftitiam. 

That  in  capital  cafes,  if  a  jury  (hould  obftinately  find  ^m/- 

r  227  1       ^^^^'  where  the  court  had  dire6^ed  them  to  find  the  matter 

JptdaUyy  the  court,   no  doubt,  would  fet  afide  fuch  verdidl, 

and  that  without  cofts ;  they  would  not  take  away  the  life  o( 

a  man,  becauic  he  had  not  money  to  pay  cofts  to  the  crown. 

2  N*w 
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Now  the  confequence  of  this  fuit  was  of  equal  concern  to  Recina  7«. 
this  corporation,  as  that  of  a  capita)  profecution,  to  the  life  of  B  allivos, 
a  particular,  perfon  ;  for  the  very  life  and  being  of  this  corpo-  g  iwdlit. 
inion  were  ifi  queftion  ;  and  if  cofts  were  once  admitted  in 
the  ca(e,  tliofe  writs  of  Jcirt  facfasy  though  they  had  not  yet 
fo  har(h  a  found  in  the  ears  of  Engltjhnuny  yet,  he  would  un* 
dertake  to  prove,  they  would  have  ten  times  more  pernicious 
effeds  than  qtt9  warranto* $  of  old  ;  for  a  judgment  in  a  quo 
warrania  did  not  deftroy  the  franchife,  but  a  corporation  might 
ftill»  notwithftanding  that,  have  another  ftruggle  for  it's 
liberty ;  but  in  the  cafe  of  a  Jcire/adasy  the  judgment  was  a 
repeal  of  the  charter ;  and  if  a  jury  could  for  oncq.  be  fo  ma- 
nagedy  as  to  give  a  partial  verdi£t,  it  was  but  getting  thofe 
cofts  taxed  as  a  poor  borough  was  not  able  to  pay,  and  the  bu- 
ilneft  would  be  done;  they  could  not  pay  the  coft;,  and 
without  that,  they  ihould  not  have  a  new  trial  in  order  to 
come  at  right  and  jufHce. — This  was  laying  the  axe  to  tbe  root 
tftbetree* — ^Tlie  crown  indeed  was  always  an  unequal  match 
for^he  fubje£b  :  but  if  the  weight  of  cofts  were  thrown  into 
tbe  fcale,  this  would  become  fuch  an  addition,  as  would  make 
its  profecutions  f  hc^avier  than  they  would  be  able  to  bear. 


f  By  the  records  in  the  crown  office  it  appears*  that  the  defendants  wcre» 
Botwithftandingy  ordered  to  pay  cofts,  and  that  afterwards  on  a  new  trial  the 
jury  found  a  fpeciai  verdid,  but  this  does  not  appear  to  have  been  ever  argued. 


H3 
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Car  verfus  Countcfs  of   Burlington,  (i) 

ccllor  Har-     7?  ICH A RD  late   carl  of  Burlington^  owing  debts  by 
COURT.       •*'^  bond  and  fimple  contraft,  made  a  Icafe  of  his  lands  in 


Cafe  49* 
Lord   Chan 


^.,  ,  _  ^.  . —  lands  in 

England  and  Ireland  to  truftces,  in  truft  to  pay  all  the  debts 
which  he  fhould  owe  at  his  death.  All  to  be  paid  in  a  juft 
proportion  without  preference  of  one  debt  before  gnother^ 
and  died  thus  indebted. 

The 


2  Ej].  Ca.  Ab. 

529.  pi*  !• 

Ji  truft  term  11 
raifed  to  pay  all 
debts  equally, 
and  the  party 
dies  indebted 
by  bond   and 

the  bond  creditors  may  be  paid  part  of  their  debts  cut  of  the  perfonal  eftattt  and  (hall  neverthdefii 
come  in  upon  the  uuft  urm  for  the  remainder,  equally  with  the  fimple  contraft  debts. 


(i)  The  authority  of  this  cafe  has 
been  much  queftioned  on  both  its 
points,  L/fly</v.  Williams,  2  Atk.  no. 
Bar<well  v.  Parker^  l  Vez.  363.  Earlof 
Bath  V.  Earl  tf  Bradford ^  2  Vcz.  587, 
As  to  the  firft  point,  by  Beg.  Lil>  J. 
1712.  fo.  595.  it  appears  that  the  two 
caufcs  of  Clifford  v.  Earl  of  Burlington^ 
and  Car  v.  Countefs  of  Burlington,  came 
on  to  be  heard  on  the  mailer's  fpecial 
report,  whoftated  *'  That  the  E art  of 
"  Burlington  deceafed,  by  indenture  of 
«'  3d  JuguJ}  1698.  granted  and  dcmifcd 
«•  his  ieveral  eftates  therein  mentioned 
"  to  trullec«  for  the  fcvcral  terms 
"  therein  mentioned,  upon  truft,  to 
"  raifc  and  pay  all  fuch  fums  of  money 
"  as  the  faid  carl  fhould  owe  at  the 
**  time  of  his  death,  for  fervants  wages, 
,  *«  but  not  to  poilpone  or  hinder  during 
««  his  life,  the  payment  of  the  debts 
**  mentioned  in  the  fchedule  annexed, 
*'  amounting  to  35017/.  10/.  zd,  and 
«•  intereft,  in  juft  proportions,  notpre- 
**  Icrring  one  crccitor  before  another. 
**  Apd  after  fcrv::nts  wages  and  the 
«*  debts  in  the  fchedule  nichtioncd,  and 


**  other  incidental  charges  paid,  the 
"  faid  truftces  were  to  ftand  poffeffed. 
*'  of  the  faid  prcmiffes  for  the  refidue 
'*  of  the  faid  terms  in  truft,  for  the 
'*  faid  earl,  his  heirs  and  aiEgns.  And 
'•  by  deed  poll  dated  the  4th  Auguft^ 
"  1698.  the  earl  dircded  that  the  fe-  . 
*'  vcral  premi/les  mentioned  in  the 
*'  deed  of  3d  Auguft^  after  the  trufts 
*'  therein  mentioned  were  performed 
'*  and  fatisficd,  ihould  ft;:nd  charged 
"  with  the  payment  of  all  fuch  debts 
"  as  he  ftiould  owe  at  his  death,  in  juft 
' '  and  due  proportions  not  preferring  one 
•'  perfon  before  another, ^^  It  alfo  ap- 
peared that  great  part  of  the  perfonal 
ellate  had  been  applied  in  payment  of 
the  judgment  creditors.  "  Where- 
*•  upon  his  lordlhip  declared  that  the 
*'  perfonal  eftate  of  the  faid  earl  of 
*'  Burlington  ought  to  be  firft  applied 
**  to  pay  his  judgment  creditors  in  a 
*•  courle  of  adminiftration,  and  what 
"  of  the  faid  perfonal  eftate  had  been 
"  fo  applied,  the  fame  was  well  ap- 
"  plied.  And  as  to  the  queftion 
f^  ttiuching  what  fatisfadtion  the  faid 
**  judgment 


f 
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The  bond-creditors  had  been  paid  good  part  of  their  debts 
lit  of  the  earl's  perfonal  eilate  by  his  executors. 

Upon  which  it  was  now  objected,  that  if  thefe  bond*cre- 
/cors  would  take  advantage  of  the  truft  term,  they  ought  to 
aivc  the  benefit  of  their  preference  out  of  the  perfonal 
^flatc;  that  this  was  the  intent  of  the  teftator,  who  could  let 
^hem  into  the  benefit  of  the  truft  term,  upon  what  f  condi- 
'^ons  he  pleafed ;  and  that  in  equity,  a  fimple- contract  debt 
^^vas  as  much  a  debt,  and  due  in  confcience,  as  any  other ; 
that  equal  payments  of  all  debts  were  favoured  in  equity^ 
equality  being  the  higheft  equity. 

But  by  lord  chancellor  Harcourt^  the  bond-creditors  may 
fiili  come  in  to  be  paid  the  remainder  of  their  debts,  in  pro- 
portion with  the  fimple-contra<^  creditors ;   for  the  law  gives 


Car  'V. 
Countess 
of  Bur- 
lington. 


[  229  J 


*'  judgment  creditors  ought  to  have  for 
**  what  ihall  remain  due  and  unfatisficd 
<<  to  them  by  the  perfonal  eilate,  his 
"  lordihip  declared  that  fuch  of  the  faid 
**  judgment  creditors  whofe  debts  were 
**  included  in  the  fchcdule,  ought  to 
•'  come  in  to  receive  a  fatisfadion 
•'  equally  with  other  the  laid  call's 
•*  creditors,  who  are  included  in  the 
•••  fdd  fchedule.  And  that  fuch  of  the 
"  faid  judgement  creditors  whofe  debts 
•*  are  not  included  in  the  faiJ  fchedule, 
'•  ought  to  come  in  to  receive  fuch  fa- 
"  tisfedion  equally  with  the  other  crc- 
*'  ditors  of  the  faid  earl,  the  payment 
•*  of  whofe  debts  are  provided  for  by 
"  the  faid  deed  of  truft  of  the  4th  of 
"  AuguJIy  and  doth  order  the  fame  ac- 
"  cordingly,  and  for  that  purpofc  it  is 
"  hereby  referred  to  (the  mafter^  to 
«'  {^^  what  was  due  to  the  faid  judg- 
"  ment  creditors  and  to  carry  on  in- 
"  tciril  on  fuch  of  the  debts  of  the  faid 
"  ear]  as  in  their  nature  carry  interell, 
*•  but  the  faid  mailer  is  not  to  carry  on 
«•  any  intefcll  on  any  facurity  after  the 

t  Vide  poft.  2  vol.  416,  the  cafe  of  Dig  verfus  Deg  contra.  Tho'  in  that  cafe 
die  dcrifc  was  of  ail  the  real  as  well  ai  perfonal  cflatc  to  pay  debts ;  which  fcemcd 
tb  ihcvv,  that  the  teilator  intended  to  make  all  bat  one  huire  fund,  (i) 


'  deceare  of  the  faid  earl  in  order  to 

'  charge  the  truft  cftate  with  the  pay- 

'  ment  thereof.    And  the  faid  mafteris 

'  to  fee  what  fatisfaftion  the  faidjudg- 

'  ment  creditors  or  any  of  them  have 

^  received  by  the  faid  earl's  perfonal 

'  eftatc;  and  if  there  (hall  beany  furplus 

^  of  the  faid  perfonal  eilate  more  than 

'  will  pay  what  ftiall  appeat  due  for 

'  principal  and   intcreft  on   the   faid 

'  judgments  due  at  the  time  of  the 

'  death  of  the  faid  earl,   then  the  faid 

'  judgment  creditors  are  to  have  their 

'  intereft  due  to  the  time  they  (hall  xft- 

'  ceive  a  fatisfaftion,  fo  far  as  the  per- 

=  fonal  eftate  will  extend  ;  and  if  af- 

'  ter  the  faid  judgmen^t  creditors  (hall 

be  fo  fatis(ied  by  the  perfonal  cfta^c, 

there  (hall  be  a  furplus  of  perfonal 

eftate  left,  then  the  bond  creditors 

of  the  (aid  earl  are  to  have  intereft 

for  their  debts  fmcc  the  faid  earl's 

death,  until    they  (hall  be  fatis(ied, 

fo  far  as  the  perfonal  cftate  will  cx^ 

'  tend." 


(0  Vide  -^Ifo  Uaf.i-MooJ 
LugUnd,  Ca.  temp.  T;db.  zzo. 


'r* 


poll. 
N  + 


i  vol.  3!!3. 


Moriii  V.   Bank  of 

them 


Cah  v. 

Countess 

of    BUR- 
llNCTON. 


When  a  truft  is 
raifed  to  pay 
debts,   fimple- 
concraA  debts 
ihall  carry  in* 
tercft 

(a)  Vide  poft. 
Maxwell  verfus 


Dc  Term.  S,  Trin.   1713. 

them  the  fund  of  the  pcrfonal  cftate,  and  the  party,  {vh 
late  earl,  gives  them  the  fund  of  the  truft-term  ;  and  the  t 
that  no  debts  fliall  have  preference,  muft  be  intended 
with  regard  to  their  fatisfadion  out  of  the  truft*term. 

his  lordfhip  alfo  declared,  that  by  this  truft-tern 
fimple-contraft  debts  became  as  debts  due  by  mortgage 
confequently  (hould  (^)  carry  intercft  as  well  as  the 
fecured  by  bond,  (i) 

Wettcnball,  i  vol.27. 


(1)  No  fuch  declaration  as  this  ap- 
pears in  the  regiftcr's  book,  ft  ijide 
(rr.irtk^  Barnwell  v.  Parker^  2  \'ez. 
363.  Earl  of  Bath  v .  Ear/  cf  Br  ad f or  J  ^ 
Z  Vez.  588,     Shirley  v.  Earl  Ferrtrs^ 


Ero.  Cha.  Rep.  41.    But  in  Bot 

V.  Lord  Fairfax y  poft.  334.  Ii 
was  allowed  to  fimple  contract 
tors  under  iioiilar  circumflances. 


Cafe  50. 


Fortefc.  iS. 
ft  tq.  Ca.  Ab. 
33'    pl.  3- 
Devife  to  the 
heirs  male  of 
J.  S,  begotten, 
J.  S.  having  a 
ion,  and  the  te- 
ilator  taking 
notice  that  J.  S. 
was  then  living, 
a  fufiicient  de- 
fcription  of  the 
tefrator's  mean- 
ing ;  and  fuch 
fon  fliall  take, 
tho*    (triply 
fpeakingt  he  be 
Dot  heir. 

[    •230    ] 


Darbifon,  on  the  Dcmifc  of  Long,  verfus  B^ 
mont.  On  a  fpecial  Verdidl  in  EjeSiment 
Scacc*. 

70HN  Specotj  feifed  in  fee  of  the  manor  of  Penhea 
divers  other  lands,  Iffc,  in  the  counties  of  Cornwm 
Dtuorty  19  ^ug.  1703.  makes  his  will,  and  after  devifir 
premiffcs  to  truftees  for  the  term  of  twenty-one  years,  f 
payment  of  debts,  l^c.  he  fettles  the  fame  on  the  firft  j 
his  (the  teftator's)  *  body  lawfully  begotten,  and  the  heirs 
.of  the  body  of  fuch  firft  fon  lawfully  ifliiing ;  and  for  d 
of  fuch  iffue,  to  the  heirs  of  his  (the  teftator's)  body  lai 
to  be  begotten ;  and  for  default  of  fuch  ifliie,  to  his  < 
John  Sparke  for  99  years,  if  he  fliould  fo  long  live,  remj 
to  his  firft,  ^c.  Ton  in  tail  male ;  and  in  default  of  fuch 
remainder  to  the  heirs  male  of  the  body  of  the  teftator'e 
EUzahith  Long  lawfully  begotten  j  and  for  default  oi 
iffue,  remainder  of  all  his  lands  to  his  (the  teftator^s) 
heirs. 

The  faid^teftator  alfo  gives  a  kgacy  to  his  faid  aunt  a 
hetb  Long,  whereby  he  takes  notice  that  Jhe  was  living 
that  flic  had  three  fons  J,  B.  and  C.  to  whom  he  givesa  1 
•f5oo/. 
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i 

r 


He  alfo  gt?es  to  D§rdtby  Biaumont  (who  was  his  heir  at  law) 
aaanntiitjr  out  of  the  faid  premiiles  of  150  /.  per  annitm,  and  to 
her  children  500  /•  a-piece. 

Afterwards  the  teftator  died  without  ifliie,  and  John  Sparh 
alfo  died  without  iflue ;  upon  which  the  queftion  was,  who 
was  intitled  to  the  teftator's  real  eftate  ?  Whether  his  heir  at 
law  Dor9tby  Biaumont^  or  A.  the  eldeft  fon  of  the  teftator's 
aunt  EUzabitb  Long? 

For  the  heir  at  law  it  was  objefbd,  that  her  right  was  in 
its  nature  favourable,  and  to  be  fupported  by  the  coiiimon 
law  of  England^  and  therefore  all  devifes  that  diiinherited  the 
heir  were  to  be  conftrued  ftri<Stly.  That  to  make  this  devife 
good  to  A.  it  muft  be  eonftrued  either  a  contingent  remainder 
or  the  words  [heirs  male]  be  taken  as  defcriptio  perfona^  fo  as 
to  veft  a  remainder  in  him.  That  as  a  contingent  remainder, 
it  could  not  be  good;  becaufe  there  was  no  freehold  to  fupport 
it ;  all  the  precedent  eftates  being  for  years ;  and  if  it  were 
good  as  a  contingent  remainder  in  its  original  creation,  yet 
EU%.  Long  being./ft;/nrf  atthe  teilator's'death,  fuch  remainder 
could  not  by  the  rule  of  law  veft,  as  it  ought  to  have  done, 
at  the  determination  of  the  particular  eftate;  that  heirs  male 
of  the  body  of  the  teftator's  aunt  Lcng^  could  not  be  undcr- 
ftood  by  way  of  defignatioj  or  defcriptio  perfona ;  for  that  is  fuch 
a  de(cription  as  is  via  nonunis\  whereas  the  word  [heirs]  did 
not  agree  with  the  perfon  pretended  to  be  defcribed;  he  was 
not  heir  of  Elizabeth  Longj  nor  could  be,  while  ftie  was  liv- 
ing; and  [heirs]  being  a  legal  term,  coulJ  be  underftood  only 
in  a  legal  fenfe,  unlefs  fome  other  word  or  words  accompany- 
ing ity  ihould  determine  the  fenfe  otherwife,  as  heir  apparent^ 
or  beir  n§w  living  i  and  the  word  [begotten]  did  not  determine 
the  fenie  otherwife,  becaufe  heirs  begotten  {a)  or  to  be  begotten 
had  the  (ame  legal  conftrudtion;  and  it  did  not  appear  that  the 
devifor  had  any  intention  to  confine  that  devife  to  the  iffue 
male  of  Elizabeth  Long  then  living,  much  lefs  to  J,  only,  who 
would  take  as  the  heir  defcrlbed  by  this  devife. 

But  it  was  adjudged  by  the  whole  court  of  exchequer,  (ex- 
cept baron  Bury^)  that  A.  the  eldeft  fon  of  the  teftator's  aunt 
Elizabeth  Long  was  intitled  to  the  premifles,  and  not  the  heir 
at  law ;  which  judgment  was  afterwards  reverfed  by  the  opi- 
nion of  the  two  chief  juftices  in  the  exchequer-chamber;  and 


Darbtson 
V.   Bbau- 

IIONT. 


[    ^31    ] 


(a)  iTnft.i«.1i* 
a  Vcrn.  545. 
711. 

Preccd.  in 
Cbanc.  491- 
Pod.    Hcwit 
verfus  Ireland^ 
427.  and  Gore 
verfus  Gere, 
Poft.  %  ToL  3|. 
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Barbison 

V.    BjtAU- 
MONT. 


[  »3^  ] 


C  ^33  ] 


that  reverfal  at  laft  ( i )  reverfed  in  the  houfe  of  peers ;  and  the 
reafonS)  upon  which  the  court  of  exchequer  gave  judgment, 
and  upon  which  (as  it  was  apprehended)  the  hpufe  of  lordly  af- 
firmed that  judgment^  were  thefe.: 

That  A.  the  eldeft  Ton  of  EUzaheth  Long^  was  the  perfon 
defigned  to  take  by  the  appellation  of  the  heir  male  of  the  body 
of  the  teftator^s  aunt  Elizaheth  Long  la^^fully  begotten* 

As  to  the  objection  that  Mrs.  Long  being  living,  there  could 
not)  in  a  legal  fenfe,  be  any  heir  male  of  her  body  begotten 
to  take  by  the  will : 

It  was  anfwered,  that  the  intent  of  the  teftator  by  the  devile 
(which  was  the  only  matter  in  queftion,)  did  plainly  appear, 
not  only  from  the  words  of  that  part  of  the  will,  but  throughout 
the  whole  will. 

That  the  word  [heir]  had  in  law  fevcral  fignifications :  m 
the  ftridleft,  it  fignified  one  who  had  fucceeded  to  a  dead  an- 
ceftor ;  but  in  a  more  general  fenfe,  it  fignified  an  heir  apparent, 
which  fuppofed  the  anc^ftor  to  be  living. 

That  in  this  laft  fenfe  the  word  [heir]  was  f  ufed  in  fta- 
tutcs,  law-books  and  records ;  and  fince  the  law  had  given  to 
this  word  feveral  fenfes,  it  would  be  hard  to  expound  it  in  that 
which  was  the  ftrifleft,  and  moft  rigorous,  and  would  deftroy 
great  part  of  the  will ;  at  the  fame  time,  that  by  law  it  might 
have  another  fenfe,  which  would  fupport  the  whole  will  smd 
intent  of  the  party. 

That  the  intent  of  the  party  being  the  principal  rule  for 
the  expofition  of  a  will,  the  teftator  was  excufed  from  ufing 
the  Arid  and  proper  terms  and  phrafes  of  law,  and  had  liberty 
to  ufe  fuch  cxpreflions  as  he  pleafed ;  for,  provided'they  were 
focb  as  fuificiently  declared  his  intent,  it  was  enough ;'  and  his 
intent  (hould  take  place,  if  by  any  poffibility-cohfifteiit  with 
the  rules  of  law. 

Now  the  teftator  in  his  will  took  notice,  t)iat  the  fons  of  his 
aunt  EUz.  Long  were  living,  and  gave  them  legacies : 


(1)1  Bro.  Pari.  Ca.  489. 

f  Sec  the  writ  of  ravUhmcnt  of  ward  Quart  fiUum  li  haredem  rapuiiy  li  2  Infl. 
^j^.  and  25  Ed«  3.  which  m^kes  it  trcafon  to  kill  the  hiir  of  the  iu&g. 

He 
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He  alfo  took  notice^  that  EUz.  Long  the  anceftor  was     Darbxsoii 
l^iving  at  that  time,   and  gave  her  a  legacy;  and  therefore      v.  Beau- 
^royld  act  intend  that  the  firft  fon  iboiild  take  JrUlfy  as  heir,        ^^^'^* 
x^hich  wa»  impatthle  if  ihe  was  living,  but  as  heir  apparent 
Xxe  might. 

Again,  the  teftator  gave  his  heir,  the  defendant,  an  annuity, 
mnd  therefore  did  not  intend  that  (he  (hotdd  have  the  whole 
^ftate  }  and  the  limitation  to  the  right  heirs  was  exprefsly  in 
failure  of  ifllie  male  of  his  aunt  Eliz.  Long,  fo  that  the  intent 
ipras  plain,  that  the  apparent  heir  male  of  the  body  of  his  aunt 
Jj9Hg^  (who  was  the  leflbr  of  the  plaintiff,)  fliould  take  be- 
fore his  heir  general,  who  was  the  defendant  Dorothy,  and 
that  fhe  ihould  not  take  more  than  an  annuity,  as  long  as 
there  fliould  be  iffue  male  of  his  faid  aunt  Elizabeth  Long. 

That  by  this  conftrudion,  every  part  of  the  will  would  ftand 
and  be  confiftent ;  and  the  word  [heir]  would  be  alfo  taken  in 
a  fenfe  that  the  law  allowed  of. 

But  if  it  were  to  be  conftrued  otherwife,  feveral  parts,  and 
fbme  whole  lines  together,  of  a  fenfible  will  muft  be  expunged, 
and  the  heir  at  law  muft  take,  contrary  to  the  exprefs  meaning 
of  the  teftator, 

Laftly,  That  this  cafe  was  die  fame  with  the  cafe  of  Burchett 
Verfus  Durdant  {a)^  which  had  formerly  been  difputed  under    (4)1  Vent.  311, 
the  names  of  James  verfus  Richardfon  {b%  where  a  devife  to  the    ^^^  '  ^*"^ 
lieirs  made  of  the  body  of  Robert  Durdant  then  livings  was  ad-    >  Lev-  a3»« 
judged  in  •  ffyiminjler- Hali,  and  twice  affirmed  in  the  houfe  of    tI!  j™nes  99. 
lords,  to  be  a  good  limitation  to  George  the  eldeft  fun  oi  Robert    ^      ^^'^' 
Jherdentt^  tho'  Robert  Durdant  was  then  living  j  fince  there      [  ♦234.  ] 
crould  be  no  great  difference  between  heirs  male  of  the  body  of 
Jio^rt  Durdant  then  living  and  heirs  male  of  the  body  of 
the  ceftator's  aunt  £#»;  lawfully  begotten;  the  words  then  be* 
^nm  being  tantamount  to  then  Uving.  ( i ) 


(1)  So  Gcodright  v.  fybite,   2  Bla.  Rep.  loio, ' 


JCcntlfli 
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^'^  ^J;  Kcntifh  verfus  Newman, 

Lord  Chan-  "^ 

"  covifl?''"  ZjrENR  r  Kinujh  intermarries  with  Mary  HanweB 

Attfcfci  cow.  who  (/iiirr  tf/')  is  poflTefled  of  200/.  put  out. on 

^tfw^l^foT  ^'"'  *"^  ^^^  hufband,  before  the  marriage,  articles  to 

theiakeofthe  (b  much  money  of  bis  own,  as  with  the  wife's  200/. 

m\Kt%\ht^(t\  purchafe  30/.  a  year;  and  this  to  be  fettled  on  him 

rtionwasto     jjjs  ^fc  fgf  tjjg-jj.  \\yf^^    remainder  to  the  heirs  of  their 
laid  OttC  M»  . 

fatdtebefet.  remamder  to  the  hulband  in  fee;  but  until  fuch  let 
^m\f^^^  made,  this  200/.  is  agreed  to  be  taken  as  the  feparat 
the  heirt  of      ^  tjjc  wifc;  It  is  alfo  agreed  by  the  faid  articles,  th: 

timr  Wxtiet;  >  to  /  » 

and  ir' not  laid  fuch  fcttlemtnt  (hall  be  made  during  the  joint  lives 

&^[hrir"joinr  »>"fl>and  and  wife,  then  the  200/.  (hall  be  to  the  fole 

liyet,  tnd  the  the  Wife,  if  living,  but  if  {he  (hall  die  before  her  hufban 

fnWy  that  the  the  200  /•  to  go  to  her  brother  and  fliler. 

■ann^y  flioutd 

g»tD  the  wite^s  brother  tnd  fiAer  :  wife  diet  firft,  leaving  iffue,  and  the  money  is  not  lai 
f«rcha/t,  yet  the  iffue,  and  not  the  wrfe*a  brother  mnd  Mery  ihall  have  k  ;  equity  fop| 
vocda,  **  if  the  wife  die  without  iifue.**  Ji) 

In  1688.  the  marriage  takes  efFefl,  of  which  there  w 
a  daughter  the  plaintiff^  and  in  September  17 11.  the  wi 
leaving  no  other  ifllie. 

And  whether,  according  to  the  letter  of  the  article 

aoo/.  fhould  go  to  the  wife^s  brother  and  ftfler^    or 

•  ^      daughter^  (to  whom  the  father  by  his  anfwer  confcnted  it 

^^  go  in  prefent  for  her  advancement  in  marriage,)  v 

queftion  ? 

Decreed,  that  the  daughter  (hould  have  this  200  /•  s 
the  wife's  brother  and  fitter ;  for  that  the  intention  of 
tides  was,  to  provide  for  the  wife,  and  the  ifTue  of  th< 
riage,  and  not  for  the  brother  and  fifter  of  the  wife  y  i 
that  the  parents  were,  by  the  law  of  nature,  bound  t 
care  of  the  ifliie,  but  not  of  the  wife's  brother  and  flftei 
were  provided  for  before,  and  for  whom,  tho'  the 
been  left  deftitute,  ftill  the  wife  was  under  no  obligat 
provide. 

That  it  could  not  be  intended  that  the  wife  ever  thoi 
preferring  her  brother  and  fifter  before  her  own  chil< 
tho'  the  words  were,  if  the  wife  Jheuld  die,  living  ibi  b 


(i)  So  Tarpa  v.  Pfget,  %  Ve».  194. 
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ihiH  the  200  /.  /o  g9  to  the  wifis  brother  and fifier^  yet  muft  diey  Kiwtkm  v« 
%e  conftrued  to  mean,  if  the  wife  fhould  die  without  ijjtu^  NiwuAar* 

That  ev«n  in  the  cafe  of  a  conveyance  of  a  legal  eftate,  the 
irords  [without  ifiue]  had  been  fupplied ;  thus  in  Cro*  Car. 
J85.  Spalding  vcrfus  Spalding  {a)^   (the  fame  cafe  cited  in   ^*^J~^** 
I  Fem.  230.)     Lands  were  devifcd  to  A,  the  teftator's  cldeft   Hewit  verfai 
iboy  and  the  heirs  of  his  body,  and  if  he  died  living  his  mother,     ^  *^'*«f» 
then  to  the  tefiator's  fecond  fon ;  A.  died  living  his  mother^ 
W[iA  leaving  iiliie ;  in  which  cafe. 

It  was  objeAed,  that  the  fecond  fon  fhould  take,  and  that 
thefe  words  [if  he  died  living  his  mother]  were  corre^iveand 
explanatory  of  the  firft  words ;  but  refolved  otherwife,  and 
that  the  court  would  fupply  the  words  [without  ifltie] ;  for 
-diat  it  could  not  be  intended,  that  the  teftator  would  prefer 
the  iecond  fon  before  the  ifliie  of  the  eldeft  fon  ;  fo  neither  in 
this  caie  could  ii  be  thought,  that  the  wife  would  prefer  her  [  ^3^  1 
brother  and  filler  before  her  own  child* 

That  this  being  matter  of  articles  was  more  under  the 
<;ontroul  of  a  court  of  equity,  than  if  it  had  been  a  vefted 
eftate  ^  this  was  truft-money,  over  which  the  court  had  a 
power. 

Money  to  be  laid  out  In  land  was  to  be  taken  as  land  ;  and 
«ho'  this  money  was  not  invefted  in  land  within  the  time  re- 
quired by  the  articles,  yet  the  court  would  difpenfe  wkh 
that ;  and  if  it  had  been  invefted  in  land  within  the  time,  theRt 
\>y  the  exprefs  words  of  the  articles,  it  was  to  go  to  the  iftiit 
of  the  marriage. 

Befides,  in  this  cafe,  one  of  the  truftees  themfelves,  [viz.') 
the  brother,  (who  was  to  take  advantage  of  not  laying  oat 
the  money  in  a  purchafej  had  declared,  he  would  not  claim 
title  to  the  money,  if  it  were  not  invefted  during  the  joint 
lives  of  the  hufband  and  wife ;  which  declaration  might  natu- 
rally be  prefumed  to  have  been  the  reafon  why  the  money  was 
not  laid  out. 

Alfo  it  was  the  duty  of  the  truftees  to  call  upon  the  huft>and  Xruftw  «•€  «• 
to  lay  out  the  money  and  make  the  purchafc ;  inftcad  of  which,   ^^^^  aiivaaufe 
one  of  them,  by  declari;ig  he  would  not  take  the  advantage   utchet. 
of  any  omiffion  of  that  kind,  had  incouraged  him  to  fit  ftill ; 
lb  that  if  fuch  truftee  were  to  have  the  money,  he  would  reap 
a  benefit  from  his  own  wrong. 

Ex 
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C  ^37  1 
Cafe  52.  Ex  parte  Smith.     On  Petition. 

•cellor  Har-     ytf    i'Cnds  money  to  5.  and  C.  on  their  bond,  B.  become! 
COURT.  *   a  bankrupt,  and  the  commiilioners  aflign  his  eftate  ii 

»1Eq.  Ca.  Abr.    triift  for  his  creditors :  '^ 

104.  pi.  !• 

^.  lends  money  ^*  fues  the  bond  againft.C  the  other  obligor,  and  reco- 
hind/s^ht^^^  vering  judgment  againft  him,  takes  him  in  execution  by  ca 
comes  bank-  y^',  and  C.  thereupon  paid  J.  24  /.  but  C.  being  old,  and  bav- 
eftate  aiTigned  ing  no  eftate,  and  living  only  upon  charity,  jt.  confented  tc 
e?.rTfue?"    difchargeC.  out  of  execution. 

C.  and  takes 

him  in  ekecution  on  a  ca*  fa^t  and  afterwards  confents  to  his  efcape ;    yet  ^«  (hall  come  ill  ts 
creditor  of  the  bankrupt  for  a  moiety  of  his  remaining  debt* 

Upon  ^hich  it  was  objeded,  that  this  being  an  efcape  wid 
the  confent  of  the  plaintiiF  the  obligee,  and  the  debt  being,  ii 
law,  intirej  it  was  a  difcharge  of  the  whole  debt,  and  ihootc 
operate, '  as  well  for  the  benefit  of  B.  the  bankrupt,  the  othei 
obligor,  as  of  C 

',  But'  it  was  anfwcrcd,  that  thtf  bankruptcy  of  B.  and  th< 
aflignment  of  his  eftate,  were  prior  to  the  execution  taken  ou 
againft  C,  and  by  that  aftignment  A  the  plaintiff*  had  an  in 
tereft  in  the  eftate  of  B.  the  bankrupt ;  which  intereft  cou)< 
not  be  difcharged,  by  i/.'s  taking  out.  an  execution  afterward 
.  againft  C.  the  other  obligor,  any  more,  than  if  two  wen 
bound  in  a  bond  to  me,  and  I  ihould  recover  judgment,  an< 
take  put  an  execution  by  JP  fa'  againft  one,  and  afterward 
on  obtaining  a  judgment  fue  out  an  execution  by  ca'/a*  again{ 
the  other,  and  then  confent  that  the  latter  fliall  efcape,  thi 
will  not  difcharge  the  execution  on  the  yP  fa\  which  was  be 
fore  completed  againft  the  former  obligor  ^  and  that  ftill  thi 
was  harder  do£^rine  in  equity. 

[  238  ]  Lord  cbancillor :   Let -^.  the  petitioner,  who  is  the  oblige 

in  the  bond,  come  in  as  a  creditor  before  the  aflrgnees,  for 
moiety  of  the  remaining  money  due  on  the  bond  j  for  the  esp 
ecution  againft  C.  being  fubfequent  to  the  aflignment  of  th 
eftate  of  B.  the  bankrupt,  fliall  not  (at  leaft  in  equity)  di 
charge  A.'s  demand  out  of  the  eftate  of  the  bankrupt;  b« 
in  regard,  ^eacb,  in  equity,  was  liable  but  to  half  xht  deb 
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and  C  was  not  the  original  debtor  for  the  whole,  A.  the  pe-    ^^  r  arti 


Smith. 


tidoner  (hall  only  have  relief  for  a  t  fMuty  of  his  remaining 
<lebt  againft  the  affignees  off.  the  bankrupt. 

Bot  lord  ehancellor  faid^  if  B.  the  bankruplt  had'  been  the 
original  debtor,  and  had  borrc^ed  aU  the  money,  then  A. 
Should  have  come  in  before  the  affignees  as  a  creditor  for 
«i7  his  debt. 


t  ^*  Why  ihould  not  the  petitioner,  in  this  cafe,  be  allowed  to  come  in  for 
the  mnainder  of  his  whole  debt  out  of  the  efGe£is  of  the  bankrupt,  fince  each  of 
the  obligors  was  liable  to  him  for  the  whole  ?  (i ) 

(i)  kc  vide  ix  para  WiUmam,  i  Atk.  iio.and  Scq. 


i 

r 


3DE 
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Cafe  53.  Broderick  t;^f/ttx  Broderick*  (i) 

Lord  Cilia- 

cellor  Har.   /^^^    devifes  lands  to  J.  S.  and  his  heirs,   and  dulf 

cowar.  \^  fubfcribcs  his  will  in  the  prcfence  of  three  witnefles; 

4yia.AW.53f.  but  the  witnefles,  for  the  eafeof  the  teftator,  go  down  ftairs 

»  £q!  Ca,  Ab.  into  another  room,  and  atteft  the  will  there,  which  is  out  of 

^  j};  Jt;  the  prefence  of  the  teftator. 

dcYifee  nnder 

a  will  dtMtkvdj  oecated,  repccfenU  the  vnli  duly  executed,  and  for  a  finaU  fum  gaiiu  a  rehafe  fnm    ^ 

Iht  htir  I  ttltMit  fet  aide. 

Afterwards  the  heir  at  law,  in  confideration  of  100  guineas  ^ 
paid  him  by  J.  S.  the  devifee,  does  by  deed,  reciting  that  ^ 
this  will  was  duly  executed,  releafe  to  the  devifee  all  his  right  ^ 
to  the  eftate  devifed ;  and  after  that,  there  being  debts  ap-  — 
pointed  by  the  will  to  be'  paid,  the  devifee  tells  the  he  ir,  « 
that  it  would  facilitate  the  railing  the  money  for  the  pay-^ 
mentof  the  debts,  if  he  (the  heir)  would  join  in  a  leafe  andEa 
releafe  of  the  devifed  premifles ;  and  thereupon,  for  fifty^ 
guineas  more  paid  to  him,  he,  (the  heir)  together  with  the^ 
devifee,  by  leafe  and  releafe,  conveyed  the  premifles  to  J.  NI^ 
r  9X0  1  ^^^  ^^^  heirs,  in  confideration  of  4000  /•  mentioned  to  be^' 
paid  by  J.  iST.  and  a  receipt  was  given  for  the  money  ;  but,  iocai 
truth,  this  purchafe  money  was  not  paid,  but  J.  N.  was  i^ 
truftee  only  for  the  devifee,  and  fo  admitted  to  be  by  the^- 
an(wer« 

On  a  bill  brought  by  the  heir  to  be  relieved  againft  the  con— ^ 
ve}rances  executed  by  him. 

For  the  devifee  it  was  faid,  that  the  will,  as  to  the  devifor^^i-i 
was  executed,  and  the  form  of  the  witnefles  fubfcribing  in  the^ 
prefence  of  the  teftat«r,  was  only  prefcribcd  by  the  ftatute  of^ 

(i)  The  ftate  of  this  cafe  in  4  Vin.      ponds  with  the  regifter's  book.  Lib,  A. 
Ab«  5I4*  i#  rather  fuller  and  corref-      17 13-  fo.  130. 

frmuds^ 
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frauds,  to  prevent  a  ra(h  difinherifon  of  the  heir ;  but  fince 
the  executing  of  the  will  was  fully  proved,  though  the  cir- 
cumftances  required  by  the  ftatute  had  not  been  obferved,  yet 
it  was  Che  platin  intention  of  the  teftatpr,  thgt  the  devifee 
iliould  have  the  eftate ;  and  the  devifee  having  the  legal  eftatc^ 
it  would  be  hard  to  take  it  from  him  in  equity,  and  by  that 
means  to  difpofe  of  the  eftate  againft  the  intent  of  the  teftator, 
from  the  devifee,  for  want  of  a  ceremony,  when  the  end  of 
that  ceremony  was  anfwered,   by  it's  being  made  to  ap- 
pear, undoubtedly,  that  the  tcftator  did  fign  and  leal  this 
will. 

Cur* :  Either  f  fap^reffio  veri^  or  fitggejiio  falfi^  is  a  good 
reaibn  to  fet  afide  any  releafe  or  conveyance  :  now  to  recke 
in  a  deed  (as  in  this  cafe)  that  the  will  was  duly  executed, 
when  it  was  not,  is  fuggejlio  faljij  and  to  conceal  from  the 
heir  (as  in  this  cafe)  that  the  will  was  not  duly  executed,  is 
^uppreffk  veri\  fo  that  both  circumftances  concur. 

And  chough  there  was  one  witnefs,  who,  upon  the  laft  ge-> 
neral  interrogatory,  fwore,.  chat  the  heir  did  declare  to  him^ 
that  the  will  was  not  worth  any  thing,  and  that  the  heir  nude 
fuch  declaration  before  his  executing  the  releafe,  yet  this  was 
not  regarded. 

For  lord  chancellor  faid,  it  was  not  to  be  believed,  that 
if  the  heir  knew  that  the  will  was  not  duly  executed,  he 
would,  for  fo  fmall  a  coniideration,  have  parted  with  his 
eftate. 

So  the  court  relieved  againft  the  releafe,  and  the  leafe  and 
releafe  j  but  ordered  the  heir  to  pay  back  the  loo  guineas,  and 
alfo  the  50  guineas,  with  intereit. 


BaoDERici: 
V   Brodc-' 

«ICK.     . 


Soppreflie  ver^ 
or   Tuggeftio 
tain,  if,  each  of 
them,  a  good 
reafon    to  fet 
aHde  any  deed 
or  conYcyance* 


[241  ] 


t  Fid.  1  Fern.  20. 


Jtrvit  rerfiu  Duit,  alio  the  ktter  cafe  of  C<m  verfus  Com 


\ 


Vol.  I. 


ChHrchiH 


cellor   Har 

COURT 
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Cafe  54.  Churchill  verjids  Lady  Hobfon  &  al*. 

Lor^  C^^-  QIR  Charles  Hob/on  did  in  his  lifetime  place  great  fumi 
O  of  iixoney  in  the  hands  of  one  Goodwyn  a  banker,  who 
at  that  tim^,  and   for  a  confiderable   time  afterwards^  was  a 

,  E<i'.  Ca.Ab.     perfonof  yery  great  credit,  and   was  calhier  to  very  many 

*47.  p»-  »•  monie4  pcrfons. 

Two  executors 

join  in  a  receipt,  aiid  only  one  ^tKem  actually  receives  the  money,  both  chargeable  to^cr«ditor«,  but  - 
not  to  legatees.  Two  truftees  join  in  a  receipt,  and  one  receives  the  money,  only  the  receiving  truilee  t 
ihall  be  charged,  ^i) 

Sir  CharUs  dies,  and  leaves  the  plaintifF  Churchill  zn^  Good- 
wyn  executors, '  after  whofe  death,  Goodwyn  continuing  in  the 
fame  credit, '  the  plaintiff  Churchill  pz'id  500/.  of  the  money 
of  his  teftator  Sir  Charles  into  Goodwyn^s  hands,  and  feveral  of  ' 
Sir  Charlfs*s  debtors,  on  paying  in  their  debts,  did  require, 
that  when  they  paid  their  money  to  the  executor  Goodwyn^  his 
co-executor  Churchill  /hould  join  in  the  receipt  for  this  money ^ 
which  accordingly  was  done.  But  upon  the  plaintiff  CAi^?  rA- 
i7/*s  joining  in  the  receipt,  Goodwyn  did,  on  every  fuch  pay- 
ment, give,  a  note  to  Churchill^  by  which  it  was  acknow- 
r  24.2  1  Jc^g^^»  ^^^^  though  the  plaintiff  Churchill  had  joined  in  the 
receipt,  yet  it  was  he,  viz,  Goodwyn  only^  who  received  the 
moneyy  and  the  money  which  Goodwyn  thus  received,  and  on 
payment  whereof  Churchill  joined  in  the  receipt,  amounted 
to  1100/.  after  which  Goodwyn  broke,  ahd  became  in- 
folvent.  . 

The  bill  was.broughtby  Gjurchillt  to  be  difcharged  of  the 
cxecutorfbip,  and  to  be  indemnified  againft  the  bankruptcy  of 
Goodwyn. 

.V.    .  •  .    Whereupon  it  was  now  objcfted  by  *Vr.   Fernony  that  the 

plaintiff  Churchill  having  joined  in  the  receipts,  this  made  him 
(#)  AnteSi.  liable  for  the  whole  money:  he  admitted,  that  in  cafe  of  (/?) 
Fellowcs  verfus  Oiven^  where  /i,  and  B,  were  truftees  in  a 
mortgiige  for  20C0/.  and  tlicy  botli  joined  in  a  receipt  for  the 
whole   money;    (vvncreas  in  lact,  they  had  received  each  but 


(i)   Vide  Fellows  v.   Mitchell,  ante  81.  aftd  IVeflley  v.  Clarke,  in  the  note 
to  chat  cafe. 

ICOC/.) 
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looo/.)   that  though  lord  keeper  fPrlght  t  had  d^crcedeach   Churchill 
fliould  be  liable  for  the  whole,  in  refpedl  of  the  receipt  that      ^/^•^^^ 
had  been  given,  yet  lord  Cowper  reverfed  that  decree,  con- 
ceiving it  to  be  againft  natural  juftice,  that  one  fhould  be 
liable  for  the  receipt  or  z&,  of  another  \  though  thisjhad  been 
fo  decreed  in  the  cafe  of  two  truftees^  yet  in  the  cafe* of  exectt^ 
tirs  it  was  other  wife.     Becaufe,  as  one  executor  ^alone  might  • 
give  a  difcharge,  the  joining  of  the  other  was  an  unneceflary 
ad;  for  which  r^fon  if  the  money  were  loft».each  ihbuld  be 
liable ;  that  accordingly,  it  was  thus  held  in  the  csife  of  M7ZI/ex 
verfus  jOkttf  and  more  particularly  in  that  of  Mur'rel  verfus 
PiU  (i)  decreed,  firft,  by  Sir  Jcbn.  Trevar  atthc  jolls,  arid 
affirmed  afterwards  on  appeal  byJord  Cowptr. 

Sedpir  lord  chanceller  Harcourt:  It  feems  to  me  unreafon-  [  243  ] 
able,  that  one  man  ihould  fufFer  for  the  default  of  another ; 
at  Icaft  the  difference  ought  to  be  between  the  cafe  of  a  cre- 
ditor and  that  of  a  legatee.  In  the  cafe  of  creditors,  who  are 
intitled  to  the  utmoft  benefit  of  the  law,  the  joining  of  the 
executors  in  the  receipt,  may  make  each  liable  for  the  whole  ; 
but  when  legatees,  or  fuch  as  claim  under  the  ftalute  of  diftri- 
bution,  are  the  only  perfons  concerned,  and  who  have  no 
remedy  for  their  demand  but  in  equity,  it  is  altogether  unequi- 
table, that  one  executor  fhould  anfwcr  for  the  receipt  of  the 
other,  the  joining  in  the  receipt  being  but  matter  of  form; 
whereas  the  fubftantial  part,  and  which  alone  is  to  be  re- 
garded in  confcicnce,  is  the  adual  receipt  of  the  money. 

Neither  do  I  think  the  executor  Churchill  on^t  to  be  charge- 
able for  the  500  /.  by  him  paid  to  Goodivyn^  he  having  been 
the  cafhicr  with  whom  the  teftator  in  his  life-time  chofc  to 
intruft  his  money,  and  therefore  the  executor  ought  not  to 
fuSer  for  having  trufted  him,  whom  the  teftator  himfelf  in 


+  It  {c^rt\i  as  if  lord  keeper  Height  had  only  intimated  an  opinion  of  that  kin  1, 
fince  it  does  not  appear  by  the  regillcr-book  that  he  made  any  decree  in  taaC 
caufe. 

(1)2  Vcrn.  570. 

O  2  bis 


Churchill 
«i;».Lady 

HOBSON, 
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his  life  truiktdf  and  at  his  ilcath  made  dne  of  his  execu- 
tors, (i) 


(i)  Reg.  Lib.  A.  T713.  £>•  220. 
The  decree  is  as  follows,  «*  That  it  be 
**  referred  to  Mr.  Orbhar  to  ttke  an  ac- 
"  count  of  the  perional  edate  of  Sir 
"  Charles  Hohfin^  received  by  the 
**  plaintiff,  and  Gomfwjm  or  either  of 
''  them,  or  by  any  perKHi  fjr  their  or 
'*  either  of  their  ufe,  in  the  taking  of 
**  which  account,  if  the  faid  mafter 
*'  ihall  find  that  the  faid  plaintHF  join- 
"  cd  with  the  defendant  Ge^dwjfM  in 
"  giving  receipts  for  any  inms  of 
*'  money  which  were  paid  to  the  de« 
**  fendant  Geo^wyu^  or  if  the  plaintiff* 
**  received  any  fums  of  money,  as  part 
<*  of  the  teilacor's  cilate  and  paid  the 


fame  over  to  Goo^hiym  before  the  date 
and  iiTning  of  thecommiffion  of  bank- 
ruptcy againil  him,  the  plaintifi^  is 
to  be  difckarged  thereof,  and  all 
fuch  fums  of  money  are  to  iland 
charged  on  the  defendant  Goodiuyn 
only,  and  the  {aid  pUintif  as  execu- 
tor, is  to  have  a  iatisfadion  for  fuch 
fums  of  money  fo  come  to  the  hands 
of  the  defendant  G9§duym,  in  pro- 
portion with  his  other  creditors,  and 
after  payment  of  the  faid  teftator's 
debts  and  Irgades,  it  is  ordered  that 
the  furplus  of  the  (aid  teAatorS  per* 
fonal  ellate  be  divided  according  to 
the  directions  of  his  wilU" 


DS 
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Bcale  verfus  Bealc*  ^3(^55. 

Was  tenant  for  life,   remainder  to  his  firft,  lie.  fon  ^J"^   Chan* 

•  in  tail  male,   remainder  to  his  brother  B.  in  tail.  A.  ""^co^urr/* 
having  no  ifllie,  A.  and  B.  joined  in  a  recovery,  to  the  ufe  of 

A.  for  life,  remainder  to  fuch  woman  as  A.  (hould  marry,  for  The  eUeft 

her  life,  remainder  to  the  firft,  faV.  fons  of  A.  in  uil  male,  t*h!fill  *  hcr«  \% 

icmaiiider  to  B.  the  brother  in  taii  male,  remainder  to  A.  *  ^<^*  ^^  "^^cre 

.  the  f  flate  by  a 

iA  fee*  fettiement  goes 

all  to  a  rcm»in- 
der*inan,  it  t  younger  child  ia  equity,  (t) 

With  a  power  to  ^.  by  deed,  or  will,  to  charge  the  premifTcs 
with  any  fum  not  exceeding  2000  /•  for  portions  for  younger 
children,  fons  or  diUighters,  who  ihould  be  living  at  his  deaibj 
in  fuch  proportions  as  he  fhould  think  fit. 

A.  marries,  and  has  iflue  two  daughters  only,  one  of  whom 
was  born  after  bis  death. 

A.   by  his  will  charges  the  premifles  with  2000/.   to  his 
daughter  Mary^  payable   at  twenty-one,  or  marriage;  but  if       [  245  J 
the  child,  with  which  his  wife  was  then  cnficnt,  fliould  prove 
a  daughter,  then  he  dirc^Sts  that  the  icool.  (hould  be  equally 
divided  betwixt  them. 

A'  dies,  and  the  two  daughters,  being  of  very  tender  years, 
bring  their  bill  for  the  raifing  of  this  2000/.  out  of  the  revcr- 
iionary  eftate,  and  to  have  intereft  in  the  mean  time  for  their 
maintenance. 

Objected,  the  eUer  daughter  is  not  entitled  to  any  part  ot 
this  2000/.  becaufe  it  was  only  to  go  to  t*;it  your^ger  children, 
and  xht younger  daughter  cannot  claim  any  part  of  it,  becaufe 
-  -  -■-■■.».  ^ 

(0  So  Heneagev.  Hunlcckf,  2  Atk,  203.  in  which  laft  cafe  an  eUeJ?  fon 
45^.  Loni  Teynbam  \ ,  H'ebb^  2  Vcz.  knpro^i.'ea  fcr  was  confidcred  as  a 
i^H.     Duke  \.  DeUge,  [ciwl)   2   Vex,       you n^ci  child 

O  3     '  ihe 
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Beale  v. 

Bl^AL^. 


(4)  Vide  poft, 
ButUr  verrui 
Puacoinbe^5 


(be  was  net  living  at  the  time  o/A.^s  deaths  and  by  the  words  of 
the  fettiement,  the  2000/.  was  to  go  to  the  younger  children 
that  A.  fhould  have  living  at  his  death. 

Cur*:  the  cldeft  daughter,  tho*  firftborn,  when  there  is  a 
fon,  has  been  often  ruled  to  be  as  a  younger  child  [a). 

Everyone,  but  the  heir,  is  a  younger  child  in  equity,  and 
the  pfovifion  which  fuch  daughter  will  have,  is  but  as  a  younger 
child's,  in  regard  the  fon  goes  away  with  the  land  as  heir  j  fo 
here,  the  eftate  by  the  fettlement  goes  all  to  the  remainder- 
man, who. is  harei  fa5iuiy  and  neither  of  the  two  daughters  is- 
heir;  wherefore  the  elder  daughter  having  no  more  than  the 
younger,  is  (as  to  this  provifion)  a  younger  child,  and  confe- 
que ntl^  capable  of  taking  it. 

*  As  to  the  other  objedlion,  it  would  be  very  hard  in  a  court 
of  equity,  that  a  child,  becaufe  it  happened  not  to  be  born  at 
fuch  a  time,  muft,  therefore,  be  unprovided  for^  but  as  the 
law,  ill  many  refpefis,  regards  an  infant  in  ventre  fa  mere^  fo 
as  to  allow  fuch  child  to  be  (^)  vouched  ;  alfo,  as  the  mother 
may  be  guilty  of  the  murder  (^)  of  a  child  in  ventre  fa  mere^ 
(«)  I  Inft.  390.  if  {he  takes  poifon,  with  an  intent  to  poifon  it,  and  the  child 
(  )  3  »  'SO*  j^  born  alive,  and  afterwards  dies  of  that  poifon:  fa  there  is 
more  reafon  that  equity  (hould  confider  fuch  child,  in  order  to 
its  being  provided  for 'y  and  therefore  this  poftdumous  child 
may  be  wcil  looked  upon,   in  equity,  to  be  [c)  living  at  her 


Power  to  charge 
lands  for  por- 
tions for  young- 
er chilJrcn  liv- 
ing at  the  fa- 
ther's deith.   A 
child  in  ventre 
fa  mere  is  a 
child  within  the 
power. 


[  *246  ] 


(0  Poft.  14»- 


Strips  "v"de  fi'f^"-'f  '^"'*''> '"  ^'r.trefa  mcr(. 

al/b  the  cafe  of 

Bi^rdct  verfufc  Hopegood,'poft,  487.' 


"Where  lands  arc 
fettled  on  A>  for 
life,  remainder 
to   fuch  woman 
as   he  should 
marry,  for  life, 
remainder  over, 
v/'th  powei    to 
charge  the  pre- 
TniO'es  with  any 
fum  of  nr.onev, 
fuch  power,  un- 
lefs  there  be  a 
claufe  inferted 
t«  the  contrary, 


And  with  regard  to  that  part  of  the  bill,  which  prayed  to 
charge  the  remainder  only,  with  this  2000/-  portion,  the 
court  held,  that  the  4j)ower,  and  the  charge  made  purfuant 
thereto,  did  affeft  the  wife's  eftate  for  life,  as  well  as  the  re- 
mainder, and  that  it  was  like  a  power  of  leafing,  which  over- 
reaches all  the  eftates;  for  which  reafon  it  is  ufual  toinferta 
provifo  in  fuch  power  of  charging,  that  it  (hall  not  prejudice 
the  jointure,  or  other  precedent  eftates.    * 

Wflly  like  a  |>ower  of  leafiog,  over-reach  all  the  eftatfi* 


D£ 


DE 
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Jcnner  verfus  Harper. 

TENANT  in  tail  of  the  manor  of  IVidhU  in  Berh^ 
made  a  nuncupative  will,  which  was  afterwards  re- 
duced into  writing;  and  by  it  he  devifed,  that  his  executors 
ihould  purchafe  a  parcel  of  ground  in  CrUkladi  in  Wtlts^  for 
the  eroding  of  a  free  fchool  there,  and  gave  to  the  faid  fchool 
^0  /.  per  annum  rent,  to  be  paid  out  of  his  faid  manor  of 
WidhiU,  and  died. 

Derife  by  noncnpatWe  will,  by  tenant  in  till,  of  rent  out  of  land  to  a  charity, 
wiU  wa«in4<ie  before  ch«  Sucace  of  Frauia.  y^i) 


Cafe  56. 

Lord  Chan* 
ccllor  Har- 

COURT. 

Salk.  163. 
Cilb.  Cbanc. 
340. 

Gilb*  Eq.  Rep. 
44. 

Pre.Cha.  3^9. 
2  £q.  Ca«  Ab« 
191.  pi.  5. 
void,  chough  ihft 


The  will  was  made,  and  the  party  making  the  fame  died^ 
before  the  ftatute  of  frauds  and  perjuries;  and  the  will  was 
proved  in  the  fpiricual  court  as  a  nuncupative  will.  In  puV^ 
fuance  of  the  will  the  executors  bought  the  ground  in  Crickladiy 
and  built  the  fchool  thereupon,  and  the  commiffioners  for 
charitable  ufes  decreed  the  iffue  in  tail  of  the  manor  of  IVidhil 
to  pay  the  arrears  of  the  20  /.  per  annum  rent  to  the  fchool. 

The  ilTue  in  tail  upon  this,  except  to  the  decree,  and  the 
exception  coming  on  before  lord  chancellor  Harcourt^  it  was 
infifted  for  the  decree,  that  though  this  was  void,  as  a  u;///, 
yet  it  was  good  as  an  appointment^  by  virtue  of  the  ftatute  of 
43  Eliz.  cap.  4.  of  charitable  ufes;  as  if  tenant  {a)  in  tail  had 
devifed  land  without  having  levied  a  fine,  or  fufFerdd  a  reco- 
very; or  a  copyholder  had  devifed  his  copyho}d  to  charitable 
ufes,  without  furrendering  it  ta  the  ufe  of  his  will;  fUch 
devifcs  would  be  made  effectual. 

But,  after  time  taken  by  lord  chancellor  to  confider  of  this 
matter,  his  lordfhip  allowed  the  e^^ception,  and  reverfcd  the 
commiffioners  decree,  forafmudh  as'  at  common  law,  lands. 


[  248  J 


(tf)iVcrn.453, 
454* 

Devifeby  ceoaot 
io  tail.cy  a  cha- 
rity  good^ 
though  ho  fine 
levieJ*   or  reco- 
very   fuffered 
pievioua    there* 
to.     . 


(I)  Vide  St.  29  G.  2,r.  36. 

04 


or 
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Jfvkeh  v. 
Harpir, 


(#)  s  Vern. 


597- 


PreccJ. 


[a49  3 


or  a  real  eftate,  were  not  devifeable  ;  and  by  the  ftatute  of  32 
i/«  8.  it  is  as  much  required  that  a  will  of  lands  fhould  be  in 
writing,  as  by  the  ftatute  of  frauds  and  perjuries,  it  is  required 
that  fuch  a  will  ihould  have  three  witnefles;  and  as  in  JaijnJoW% 
{a)  cafe  decreed  by  lord  chancellor  Ccwper^  a  devife  of  land  in 
writing  to  a  charity,  fince  the  ftatute  of  frauds,  but  not  attefted 
by  the  three  witnefles,  was  held  to  be  void ;  fo  a  devife  of  land 
without  writing  (hould  be  void  alfo,  efpecially,  it  being  by 
tenant  in  tail,  and  of  a  rent  too,  which  cannot  pafs  but  by 
deed;  and  it  would  be  very  dangerous  to  allow  of  nuncupative 
wills  of  land. 

Siipion^  is  vidi  Duke'%  CbaritaHe  U/es  81  Sipddard'%  cafe^ 
where  one,  before  th€  ftatute  of  frauds,  devifed  a  rent  of  loA 
per  annum^  out  of  lands  to  a  charitable  ufe,  and  willed  that  one 
Hugh  the  fcrirener  fhould  put  it  into  writing,  which  was  ac-* 
cordingly  done,  and  decreed,  that  this  nuncupative  will  wms 
good  \  for  ^*'  though  a  rent  cannot  be  created  without  deed,  yet 
**  by  the  words  of  43  EHz.  it  may  be  appointed  without  dee^ 
*'  and  though  the  nuncupative  will  be  void  as  a  wW^  it  is 
•*  good  as  an  appointment''^  and  it  fcems  that  the  ftatute  of 
43  Eliz.  which  makes  thefe  appointments  to  charities  good, 
being  fubfequent  to  tbe  ftatute  of  32  H.  8.  of  wills,  fuper^ 
fedes  and  repeals  that  ftatute ;  but  it  is  true,  that  the  ftatute 
of  frauds  and  perjuries,  being  fubfequent  to  the  ftatute  of 
43  Elix.  does  repeal  that  ftatute,  and  therefore,  fince  the  ftatute 
of  frauds,  ^c.  an  appointment  of  lands  to  a  charity,  by  a  will 
hot  attefted  by  three  witnefles,  is  void. 


Cafe  57. 


2c  Mod.  1 60* 

l^elblutJOO  of 
(he  cpsrc  of  B. 

K.  thkt  th« 

icbU  of  the 
w:fe,  dotal  fo\k^ 
ate  difrharged 
\y  tha  btti- 
kruptcy  of  the 
liulliandy  axMi 
thai  4tblt  diM 


Miles  verfus  Williams  &  Ux*. 

l\/[i ^^^  brought  debt  vtfi^j  baron  and  feme,  upon  % 
-*  '^  bond  entered  into  by  the  feme  ium  file.  The  defen-* 
dants  jointly  plead  in  bar,  qu$d  qutrem  dilicn'  nm^  &e,  and  fiiy 
that  after  the  intermarriage,  (JcU.)  in  Septemi.  anno  5  Annm^ 
WiUiami  tbe  hufband  became  a  bankrupt  infra  intention*  fipa-* 
ratftatuf  contra  deco^r*  edit'  tsT  provij\  and  that  a  commiffion 
J^r*JeparaPJlaiut*  decoffor^  iflued  under  the  great  feal,  bearing 
date  ta^  die,  and  direAcd  to  M.  K.  and  T.  A.  iSc.  afterwards. 


by  tlie  cemmifioners  on  the  hufl>and*fi  biakrvptcyy  per  flat.  4  Aoa.  cap* 
B  thtt  aft  iBaft  coAclode  to  the  country* 

{fdi.) 
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a.)  taliMij  die  faid  fniBams  Toluntarily  rurrendered  bimrdf     MiLts  v. 
Aemajof  part  of  the  ^ommiffionerf^  and  from  time  to  time   wiliiami  , 
fitted  himfelf  to  be  examined  upon  oath  by  the  laid  com<» 
foners^  &f  in  $mmhufi  anfirmMVtf  adjfatuf  4  Augm^  inihm^ 
1  an  ad  to  prevent  frauds  frequently  committed  by  bank- 
^V  ad  $mnia  mP  JIatut  tmtra  tUfHw^  iiit^  ff  fit  Him 
lanes  V  Eleonort,  %ii9rt  ftaf  fradiif  in  friJUGf  farUs^ 
'  Mif   d§m'  rtpna  nunc  edifj  dicwty  fu$d  cay/a  a£ti9n* 
et  uccrwii  frafttf  Miles,  amefumm  Hem  Johannes  Wil- 
diVinii  di€9£i9r  \   &  b^e  fmraf  funt  Virificart  \  undifef 
fr^cdi^f  Miles  a^i9n\  &r. 

plaintiff  demurred,  and  (hewed  for  caufe,  that  the  debt      [  250  1 
upon  a  bond  made  by  the  wife,  dumfrla^  was  not  dif- 
by  the  ftatute  mentioned  in  the  defendants  plea ;   and 
a       ^t  the  plea  ought  to  have  concluded  to  the  country. 

The  defendants  joined  in  demurrer. 

And  after  feveral  arguments  in  this  cafe,  Parker^  C.  J. 
having  dated  the  record  at  large,  delivered  the  refolution  of 
the  court. 

The  two  great  queftions  wRich  have  been  made  in  this . 
cafe,  arc  thcfe ; 

i^.  Whether  this,  being  a  debt  on  a  bond  given  by  the 
wife,  dumfeld^  be  fuch  a  debt,  as  (hall  be  difcharged  by  the 
bankruptcy  ol'thc  hulband  by  virtue  of  the  ftatute  of  4.  Anna^^ 
iop.  17.  mentioned  in  the  plea  ? 

^Ijy  Whether  the  defendants  have  well  concluded  their 
plea,  or  not,  it  being  to  the  judgment  of  the  court,  and.  not 
to  the  country  ? 

As  to  thtfirfty  we  are  all  of  opinion,  that  it  is  a  debt  within 
dieaa. 

The  words  of  the  claufe,  upon  which  it  depends,  are,  *•  [a)  i^\  ^^^^ 
**  duit  the  bankrupt  fliall  be  difcharged  from  all  debts  by  him 
^  due  and  owing  at  the  time  he  became  bankrupt;  and  then, 
*«  in  cafe  he  be  (tied  for  any  fuch  debt,  the  aA  dire(fls,  that  he 
*^  (hall  and  may  plead  in  general,  that  the  caufc  of  action  did 
•(  accrue  before  he  became  bankrupt/' 

Upon  thefe  words  the  immediate  queftion  is,  whether  this 
was  a  debt  due  and  owing  b^  the  hufband,   at  the  time  he  be-       L  ^^'  -^ 
came  bankrupt? 

It 


Miles  «•• 
Williams* 


Debts  due  to 
the  wife  con- 
fidered.  (i) 


(tf)  Sed.  II. 


Ictention  of  the 
ftatutes  againft 
kaakruptt. 


r  25a  ] 


The  rule  of 
common  Uw  to 
guiv-c  in   con- 
dru£i)on   of 
ftatutes. 


Pc.Tcrio>. ^  Trip.  i7i4{iT 

It  w^8  raid>  and  (I.  think)  admitted  at  the  bar^  that  a  debt 
due  iy  ^he  \yjfe^  and  one  due  u  the  wife,  dum.fola^  muft  fall 
under  the  fame  confideration. 

..Thys  Jl?  ver^  .reafonable,  ?ind  .therefore!  have  confidered 
how  far  a  debt  due  to  the  wife  would  be  within  this  ^8t  to 
bp  affigoed  \^y,tht  commiilloneFS  of  bankruptcy?  and  in 
order  to  und^rftan^  this,  it  is  necefTary  to  go  back  to  the 
former' ads. 

.13  EUZk^  i^fiPf  7«  ena3s9  that  the  commifTioners  fhall  take 
Ofd^r  with  thq  bankrupt*s  body,  lands  and  tenements,  (as  well 
freehold  as  copyhold,)   goods,  chattels,  debts,  i^c,  and  fell  the 

.Theq  comes  the  ftatutc  of  i  Jac.  1.  cap,  15.  which,  re- 
citing that  the.  authority  given  to  the  commifiioners  by  the  for- 
mer 9«^  was  not  fall  and  perfcdfc,  for  further  remedy,  gives 
them  [a)  ^*  power  to  grant  and  aflign  all  debts  due,  or  to  be 
^^  due  to  and  for  the  benefit  of  the  bankrupt,  and  the  (ame  to 
"be  recovered  in  the  name  of  the  aflignees." 

Now  I  take  the  intention  of  thefe  laws  to  have  been,  that 
the  bankrupt  having  been  guilty  of  a  fraud,  (hould  not  be 
trufted  any  more  with  the  management  of  his  eftate;  but  that 
it  fliould  be  put  into  other  hands,  for  the  fafety  of  his  credi- 
tors, and  that  the  bankrupt  (hould  have  no  further  intermed- 
dling therewith. 

So  that  upon  this  intention,  all  thofe  efFe£ls,  and  debts, 
which  he  could  take  in,  or  turn  into  money,  the  aflignees 
were  dcfigned  to  have,  in  as  full  a  manner,  either  by  a<5lion, 
or  other  wife,  ^nd  that  in  their  own  name. 

The  be(|  rule  of  conftruing  afts  of  parliament  is  by  the 

common  law,   and  by  the  courfe  which  that  obferved  in  like 

cafes  of  its  own  before  the  aft. 
#      .  ,  .  »  . 

Thus  it  is  upon  the   ftatute  de^  donis^  which  ena&s,  that 

tenant  in  tail  non  habeat  potejtaiem  alienandi,  temMiHts^  |o  pre- 
vent their  comipg  to  the  ifTue  ^  and  that  a  |inq  leviefi  by  him^ 
i^Jo  jure  fit  nullus*     Now,       ,  .;        -    ;    . 


(l)    Vide  BoJ^nJl  V.  Brander,    poft. 
Chi.  Rep.  44. 


458.       Haddington    v*    Kin^moK,    Bro. 
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MiLIf  i#J 

William/. 


The  eSeft  of  Ait  ftatute  being  a  di&bility.  to  alien-  to  die 
fcgndice  of  others  J  therefore  the'  law  ranks  the  perfon.  inca- 
picitated  thereby^  with  bifhops  and  other  ecclefiaftical  pe^^fons, 
anlirithhuibands,  who  were  by  the  common  law  difabled  tp 
aGen  to  the  prejudice  of  tH^ir  '(ucceflbrs  and  wives. ' 

And  dierefere,  tho'  the  words  be,  that  tenant  in'^ail  fhall 
Mt  have  power  to  dien»  and  that  his  fine  fhallbevoid,  yet  it 
Ims  been  conftnied,  that  a  fine  by  tenant  in  tail,  is  not  menf^ 
itUi  but  makes  a  difcontiniiance,  thereby  putting  the  iflue  to 
hhfintudtH  i  and  that  other  alienations,  either  put  the  ifliie  to 
his  afiion,  or  allow  of  his  entry,  juft  «s  the  law  ftood  beforey 
in  rdaiion  tobifliops^  C^r. 

At  common  law^  it  is  a  general  rule,  that  no  body  can  have 
aa'afiionbut  the  creditor,  or,  if  he  be  dead,  his  reprefentative ; 
bat  there  mre  two  cafes '  wherein  this  rule  fifils,  (viz.)  in  the 
ode  of  a  forfeiture,  and  of  an  affignnient  to  the  ling;  for  tho* 
tth/im^Mm  cannot  be  affigned  to  a  common  perfon,  yet 
it  may  to  the  king;  and  in  both  thefe  cafes,  the  king,  or  hii 
grantee  *  or  aiRgpee,  may  fuc  for  thofc  deb^  in  their  own 
umts  a  I  //.  7.  19.  Though,  generally,  the  graqtee  fued 
in  the  king's  name  ;  but  that  was  only  in  order  to  take  advan* 
tage  of  the  prerbgative. 

Now  let  us  fee  how  far  the  wife's  debts  were  liable  in  thcfe 
cafes : 

In  the  cafe  of  forfeiture,  as  by  outlawry,  fsTr.  the ,  debts  of 
the  wife  were.always  extended. and  feifed. 

In  the  cafe  of  affignment  of  debts  to  the  king.  Hob.  254.. 
it  an  authority  in  point,  and  that  notwithftanding  the  7  Jac. 
I.  cap.  15.  which  makes  alignments  of  debts  void^  other  than 
fiich  as  grew  due  originally  to  the  king's  debtor  bona  fide ;  /or  u^'^*^'"/  ^^  ^ 
the  purpofe  of  that  law  was,  that  no  debtor  of  the  king  fhould 
procure  another  man's  debt  to  be  afligned,  which  was  the 
common  praflice ;  but  this,  fays  the  book,  is  his  own  debt, 
tho'  not  to  his  own  ufe,  which  he  may  himielf  releafe  and 
difcharge ;  and  by  the  fame  reafon,  may  ailign. 

This  proves  two  things  : 


Chofe  In  taioa 
mjy  be  afligned 
tt>  the  king»  uA 
he,  or  his 
iriatce,  m^vy 
have  in  adiua 
for  it  ta  their 
own  oame.  (i) 

t  '253  ] 


Debts  due  to  the 
wit'c,  <lum  foU^ 
forteitfd,  and 
ailiiinable   Cu 


(1)  Vide  Earl  9/  StafforJ  V.  Buckley,  2  Vcz»  181. 
3  ijiy  That 
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MiLis  V.  ijf-i  That  the  hufbatid  might  iflign  thefe  debts  by  the  com-- 

UiLLXA&ii.    monlaw. 

Tjily^  That  he  was  not  reftrained  from  doing  it  by  the  ftatute,^ 
becaufe  they  were  the  hulband*s  own  debts. 

This  reafon  concludes  to  the  cafe  at  bar* 

\ft^  As  it  is  the  hufband's  own  debt  within  the  words  of  the 

aa. 

[  254  ]  %dly^  That  as  the  hufband  might  aflign  it,  erg9  fo  may  the 

commiilioners. 

Befides,  it  is  to  no  manner  of  purpofe;  and  can  ferve  no 
good  end  at  all,  to  fay,  that  fuch  debts  are  not  afSgnable ;  for 
if  they  (hould  be  left  in  the  hufband,  as  foon  as  ever  he  recovers 
them,  the  commilHoners  muft  have  the  money,  and  apply  it 
to  the  ufe  of  the  creditors. 

But  in  order  to  confine  the  fenfe  of  the  words  ^  debts  due 
**  and  owing  tp  him",  it  has  been 

OhjeBtd^  ift^  That  the  ftatute  does  not  extend  to  debts  due 
to  a  bankrupt  as  executor. 

Rffp.  This  is  true ;  but  it  is  for  this  particular  reafon, 
becaufe  they  are  appropriated  to  pay  the  debts  of  the  teftator, 
and  if  they  were  affigned,  it  would  be  a  wrong,   (zix,)  a 

devqftavit. 

2dfy,  It  has  been  objeAed,  that  the  ftatute  does  not  extend 
to  debts  due  to  the  bankrupt  jointly  with  another. 

Re^.  The  cafe  cited  for  that  purpofe  from  i  Lrv.  ij.  is  not 
determined ;  fuch  debt  might  be  affigned  to  the  king,  by  any 
one  of  the  creditors;  and  fo  it  is  adjudged  Jl^ch.  19  H.  6.  47. 
and  it  would  be  forfeited  by  the  utiawry  of  one. 

However,  that  cafe  is   not  before  us:   thus  far  is  plain, 

that  a  debt  due  from  him  and  another,  would  be  within  this 

SL^of^Jnnai  for  it  is  fo  declared  by  the  declaratory  aA  of 

(s)  Cap.  15.       (a)  10  j/nfue^  which  provides,  at  *  the  fame  time,  that  the  dif- 

^  '  ^'  charge  of  the  bankrupt  fhall  not  extend  to  difcharge  the  other 

I  **5S  J     joint  debtor. 

But  this  of  a  huiband  and  wife  is  a  difierent  cafe ;  -for  it  is 
his  debt,  as  he  is  one  with  her. 

But 
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But  it  is  contended,  that  the  bankruptcy  ought  not  to  give  Milbs  v. 
thebuiband  a  better  right  in  his  wife's  debt,  and  bar  her  of  Williams, 
kr  contingency  of  furvivorfbip. 

k^.  It  does  not  give  him  a  better  right ;  for  hi^  releafe  for 
aconfideration  to  himfeif  alone,  would  have  barred  her  of  the 
contingency ;  and  this  is  a  releafe  in  law,  and  amounts  to  the 
iame  thing. 

Befides,  this  is  anfwered  by  the  dOixon  of  law,  whereby  the 
ftatutc  of  I  jf^r.  cap.  15.  and  this  ftatute  have  made  it  as  a 
ithty  and  a  new  fecurity  to  the  affignees.  SuppoTe  a  bond 
were  made  to  A.  in  truil  for  B»  who  becomes  a  bankrupt,  the 
affignees  may  bring  the  action  in  their  own  name,  tho'  B. 
ouift  have  brought  it  in  the  name  of  his  truftee.  (i) 

Oljiifidj  The  hujfband  muft  join  with  the  wife  in  this  ac- 
tion, but  the  affignees  cannot  do  it. 

Mji/p.  This  is  anfwered  (as  before)  and  by  the  cafes  of  for- 
feiture, and  affignment  to  the  king.  But  to  put  another  cafe : 

Suppofe  a  bill  of  exchange  be  made  to  the  wife,  dumfola\ 
the  hufband  may  affign  it,  and  the  auignec  fhall  bring  the  ac- 
tion in  his  own  name. 

This  reafoning  holds  ftronger  in  the  cafe  of  debts  due  from   ^^^^^  ^^  ^^^ 

the  wife  ;    for,  the   wife  con- 

rioeied« 

\fiy  Certainly  it  is  the  hufband^s  debt,   and  the  action  muft       [  2^6  ] 
be  brought  in  the  debit  and  ditinet  \    it  is  admitted  to  be  the 
hufband's  debt,  after  judgment,  and  it  were  hard  to  fay,  that 
2  judgment  of  law  charges  a  man  with  a  debt,  who  was  not    . 
chargeable  with  it,  when  that  judgment  was  given  againft  him. 

2^,  If  the  intent  of  the  adl  be  conddered,  and  the  queftion 
alked  cut  bono  ?  it  will  appear  ftill  ftronger. 

The  perfons  concerned  in  this  matter  are, 

I/?,  The  bankrupt.  '  ^ 

TJJy^  The  creditors* 
3^^,  The  wife. 

As  to  the  bankrupt;  if  an  a£lion  be  brought  againft  him  on 
(uch  bond,  what  execution  can   the  plaintiff  have  i  if  he  takes 


(l)  Contra,  Ex^arte  Coyfsgame,    i  Atk.   19J. 
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Miles  v.  ^  F  f^^  ^^  ''<?'^  as  foon  as  he  finds  goods  or  lands,  the  com- 
WiLLiAMs.  miffioners  ought  to  fcifc  them  ;  this*  would  be  wholly  ineffirc- 
tual ;  and  if  he  takes  a  capias^  it  will  only  fcrvt  to  lay  the  bank- 
rapt  up  in  prifon,  when  all  his  eftate,  wherewith  he  (hould 
make  fati^fadtionf  and  deliver  ^imfelf,  is  taken  out  of  his  power  ; 
and  thiit  isthereafun  of  his  being  difcharged,  (viz.)  becaufe 
his  ability  to  pay  is  intircly  taken  from  him. 

And  this  diftrnguiflies  it  from  the  cafe  of  an  executor,  and 
(hews,  that  he  ought  not  to  be  difcharged  as  to  the  teftator*s 
debts,  for  he  retains  his  ability  to  pay  them,  by  keeping  the 
efFedh  wbieb  he  has  as  executor,  and  the  commiflioners  can- 
not meddle  with  them,  becaufe  they  are  appropriated. 

[  257  ]  It  was   infifted  at  the  bar,   that  he  ought  to  be  difcharged 

from  all  his  debts,  becaufe  he  is  obliged  to  part  with  all  his 
cilatc  liable  to  pay  thofc  debts  ;  but  this  takes  it  up  much  4oo 
(hort;  for  he  is  not  only  obliged  to  deliver  up  all  his  eftate 
liahie  to  pay  debts,  but  all  whatfoever  wherewith  he  mighi  pay 
his  debts  ;  as  for  U^e  purpofe,  copyhold  lauds,  which  are  liable 
to  no  execution. 

2V/)-',  As  to  the  creditor. 

It  cannot  be  for  his  benefit,  that  this  debt   (hould  not  be 

within  the  ad;    for  the  bankrupt's  whole  eftate  will  be  other* 
wife  diipofcd  of;   and  his  action  againft  the  bankrupt  can  be 
worth  nothing ;  but  if  this  debt  be  within  the  a£t,  then  may  be 
^  come  in  for  his  dividend. 

The  confcquence  of  the  contrary  opinion  is,  that  you  take 
from  him  €\^ry  thing  wherewith  his  debt  may  be  paid,  and  at 
the  fame  time  will  not  let  him  in  for  a  fhare. 

3^/j,  As  to  the  wife. 

Wife  It  forever        It  will  be  a  difcharge  to  her,  at  lead  a  temporary  one,  (v/z.) 
dircharged  by      Jurlnff  the  hufband's  life  ;   but  tho*  it  be  not  neceffary  to  give 

the  dilchargc  ^  ...  /  o 

of  the  bankrupe    any  opinion  upon  that,  yet  I  think  it  will  amount  to  a  perfciSt 
^  '  rcleafe,  and  the  wife  will  be  difcharged  for  ever. 

But  no  harm  can  arifc  from  this  ;  for  the  creditor  is  fup- 
pofed  to  have  had  bis  dividend,  and  the  debt  is  paid,  in  confi- 
deration  of  law. 

r  ^?8   1  A  cafe  may  poflibly  be  put,  where  a  woman  being  in  debt, 

may  make  over  all  her  effects  in^rull,  and  then  marry  a  bank- 
rupt. 
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rupt,  and  bj  that  dircharge  all  her  debts,  and  yet  prefcrv*  her      Miles  ^, 
eftate ;  but  that  would  be  a  fraudulent  conveyance,  as  -againft         »lli  ams. 
creditors,  qu9ai  fo  much  of  the  eftate  as  would  fati^fy  their 
debts,  and  for  that  they  might. have  remedy.  .    •  i    .i- : 

It  was  objefied,  that  this  difcharge  is  a  perfdhal  prNilege,  Objedioo. 
and  not  cortimunicable  to  the  wife. 

Rtfp.  It  re-aneceffary  confeqtiencc;  that  it  muft'cjttcnd  to  Hufr^^nd  pof. 

her}  becaufe  every  thing  in  the  hufbano's  power  is  affignaWc,  foi  y-ars  in  jlre 

and  all  bpr  eftate  is  in  his  power:  if  the  huftand  .be.  pofTcfed  '^^l^'^^^^'^,\^ 
of  a  term  for  years,  in  right  of  his.  wife,  it  may  be-  fold  'on  zfi 

fa\  and  yet  it:is.m)t  [a)  anally,  transferred. to:  tht  huiband  u)  t  inft. 46. 

by  the  intermarriage.  ;  '•..'.;/..-  .  .:     x :  •.  •a99>3<»- 

For  thefe  reafons  we  are  all  of  'opinfefi,  thatlt'hts  is  the  huf- 
band's  debt  within  the  meaning  of  the  ff^tute. 

As  to  the  fecond  queftion,  {vt%.)  ^hetHer-ihe^'ea  be  good   Secordqueftion* 

or  not'  •  ^'   '■     :■    ,•  Plea  ought  to 

'"^  ""'  •  conclude  to  th« 

We  are Tikewife  all  of  opinion,  thattt  is  ill  not  to  conclude    ""'^^'y- 
to  the  country. 

A  liberty  of  pleading  generally  is  ^iven  to  the  bankrupt,  and     , 
fo  he  may  avoid  the  hiazard  o^ 'i^\ci6\h^  fpecwily  j    bat  then  he 
nmft  take  upon  him  the  proof  of  his  conformity  to  the  ftatute, 
/ri  every  particular;  or  if  he  thinks  fit  to  plead  the  matter  fpe- 
cr ially,  then  he  muft  fet  forth  every  point ;  and  by  it  he  has  this 
<^.dvantage  agalnft  the  plaintiff,  that  he  muft  reply  one  parti- 
^::ular   only,  upon  which   iffiie   muft  be  taken.     Here  the  de-        F  2?Q  1 
P^crndant  has  pleaded   the  matter   fpecially,  but  not  fet  forth  the 
^Arhoie,  and  therefore  it  is  ill  for  that  reafon  ;  for  by  the  ex- 
^refs  words  of  the  a£l,  this  is  to  be  pleaded  fo,  as  that  the 
^vhole  merits  maybe  tried. 

There  arc  feveral  cafes  at  common  law,  where  a  man  (hall    ^  ^     , 

'  ^  Cafrs  at  cnm- 

^:oncIude  his  plea  to  the  country,  tho*   there  bf!  no  affirm;»tive  m«"  i^^,  wi.c.« 

^nd  negative,  to  prevent  the-  mconvcnience  thit  would  anle  conclude  n  the 

fcy  going  on  to  a  replication  i  as  in  y^H/b.  24.  to  a  fine  r^mttr 

od  partes  finU  nihil  halueruni\  iff  ie  hoc  fonit  fe  fuper  patriam,  *^-J  n^^atlvt. 


So  in  a  counterplea  pf  a  voucher,  that  he  was  never  feifcd 
^=>ffuch  eftate  whereof  he  could  jnfeoft'him  ;  ^  hocpetlt^  tsfc. 

So  in  dower  nunqu*  feifie  de  doiver ;  ^  de  hoc^  iffc. 

And  the  reafon  of  this  is,  for  that  it  would  be  inconvchjent 
*^  go  on  to  a  replication  i   becaufe  to  reply  generally,  would 

leave 
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Mi  LIS  V.     leare  it  too  large  and  comprehenfive;  and  to  reply  aoy  parti-- 
Williams.    ^^^^  j^j^j  of  cftitc,  would  be  too  narrow,  and  confcquently 
immaterial. 
^ This  ftatuce has       This  ftatute  has  formed  a  new  general  ifltie  in  this  cafe) 
tJ^A  mu       *"^  *"  ^^  ^^  foundation  of  the  judgment  in  fiiV^f  and  Lacy^t 
cafe,  Mch.  6  Anna^  C,  B.  R§t-  321.  that  a  plea  upon  tjiis  ad 
was  weU  concluded  to  the  country  -,  and  if  fo,  it  cannot  con- 
clude to  the  court. 

It  may  be  obTerved  on  the  ftatute  of  fewers,  (23  H.  8.  r^f .  5.) 
that  by  the  words  of  that  a^,  a  general  replication  is  exprefsly 
given,  to  aroid  the  forcing  the  plaintiff*  to  a  Angle  point,  and 
fo  the  mifchief,  which  would  be  in  this  cafe,  is  prevented. 
Thus  it  rouft  have  been  in  this  a£t,  if  it  had  not  been  the  in- 
tention of  it  to  make  the  plea  a  general  ifliie. 

[  260  J  F^^  ^1^  f^^^^  i^  ^^  ?^^  which  is  fhewn  for  caufe  of  de- 

murrer, and  which  would  put  a  difficulty  on  the  plaintiff*,  not 
intended  by  the  ftatute,  judgment  muft  be  given  for  the 
platntlffl 


Cafe  58.  Ex  parte  Mackcrncfs.     On  petithn. 

Chancellor's.     ^  ^*  *  weaver,  fold  to  Mackermfs.  a  mercer,  fomc  (ilk  for 
/*     iciL    and   at  the  fame   time  took  two  notes' from 

Afinglecrcdi-       ^  '^  ir/z-'iv 

tor,  to  whom       Mackcrnefs  for  payment  thereof,  \JciL)  one  note  for  50/,   pay- 
UomAXytwi,   able  at  a  day  fince  paft,  and  another  note  for  53  /.  at  a  day  yet 

not«s,.and53l.     ^      ^^^^^ 
part   therco:  ^ 

before  tbe^5th'of  Geo.  a.  fuetost  i  eomm'iflion  of  btokniptcyj  ruchconaiffion  fet  afide  as  itro* 

gular.  f 

And  before  the  laft   day  of  payment  incurred,  J.  S.  took 

out  a  commiflion  of  bankruptcy  again  ft  Mackemefi^  whovras 

really  a  bankrupt,  but  petitioned  to  fet  this  commillion  afide 

as  irregularly  taken  out,  it  being  taken  out  at  the  fingle  peti* 

(«)  vide  poft.      tion  of  J.  S.  to  whom  {a)  only  50/.  and  not  103  /.  was  tboi 

e*o^*'^  J*"*'»   due  J  and  the  ftatute  5  Anrue^  cap.  22.  requires,  that  if  a  Cnglc 

f  See  the  ftatute  of  7  Gi9,  i.  cap.  31.  whereby  fueh  creditors  by  note  or  bond, 
payable  at  a  future  day^  are  admitted  to  prove  their  notes,  tic,  and  are  intitlcd 
to  a  proportionable  part  of  the  bankrupt's  cftate  ;  tho'  they  muft  not  join  in  fuing 
forth  the  commiffioa  till  fuch  their  debts  become  payable.  However,  by  the  5th 
of  his  prefeat  majefty,  perfons  having  bills,  bonds  or  notes,  payable  at  a  future 
day,  miy  join  in  petitioning  for  commiffions. 

creditor 
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Creditor  fues  out  a  commifiion,  a  debt  of  lOoL  muft  be  due 
tohim;iftwo  creditors  fue  it  out,  there  muft  be  150/.  due 
to  diem;  if  three  or  more,  there  muft  be  200/.  or  more  due 
to  them. 

Whereupon  lord  chancellor  fuperfeded  the  commiflion,  fay- 
ing, that  in  a  late  cafe  the  lord  C.  J.  Parker  was  of  the  fame 
opinion ;  and  that  lord  Trevor,  dlfcouriing  with  the  lord  C. 
J.  Parker  and  himfclf  in  the  houfe  of  lords,  feemed  to  concur 
in  fuch  opinion  likewife:  but  the  court  denied  to  aflTign  the 
bond,  the  commif&on  not  appearing  to  be  taken  out  malicioujhf 
mt  fraudulently^  which  are  the  {a)  words  of  the  zi\. 


Ex  PARTE 

Mackek- 


[    261    ] 


(*)  Scft.  7. 


Cafe  59. 

Lord    Chan- 
cellor IIar- 

COURT. 

Exchequer  an- 
nuities  mnrt- 
gaj;i  d  may  be 
folduji  Ml  no- 
lice,   without  a 
foreclofure.  ( i ) 


Tucker  n^erfus  Wilfon. 

ON E  poflcfled  of  an  exchequer  annuity  for  ninety-nine 
yearS)  borrowed  money  upon  it,  and  for  fecuring  this 
money,  there  was  an  abfolutc  transfer  of  the  annuity,  but 
with  a  defeafancc,  that  if  the  money  were  paid  at  fuch  a  day, 
the  alignment  fhould  be  void. 

The  money  was  not  paid  at  the  day;  upon  which  the 
lender  frequently  dcfired  the  money,  and  gave  notice  that 
be  would  fell,  and  appointing  a  time  for  that  purpofc  dcfircd 
the  borrower  to  be  prcfent  to  fee  that  the  annuity  was  fold  at 
the  full  value. 

The  borrower,  by  letter,  defined  that  the  lender  would  ftay 
m  week  longer  before  he  fold,  which  was  alfo  complied  with  ; 
and  then  the  lender  dying  fuddenly,  (2)  the  defendant,  his 
adminiftrator,  fold  the  annuity  at  the  exchange,  by  a  fvvorii 
broker,  for  the  full  value  that  thofe  annuities  then  fold  for,  and 
which  was  lefs  than  what  the  money  due  to  the  defendant 
amounted  unto. 

Thefe  annuities  afterwards  rofe  in  value ;  whereupon  the 
mortgagor  brought  a  bill  to  redeem,  or  to  compel  the  defend- 
ant to  purchafe  another  annuity  on  the  fame  fund,  and  of  the 
fame  yearly  value,  to  be  transferred  to  the  mortgagor,  .on  his       r  06     T 
payment  of  principal  and  intercft. 


(j)  So  Lcck^vooii  V.   Eiver,  2   A  tic. 
^^i»  on  a  mortgiigc  of  Eail  India  fleck. 

Vol.  I.  P 


(2)  (nl/cn 
Tucktr  tiie  '•■' 
Lorrower. 


was   the   lender, 
ic;  .TQ i u illra : ^ r  of  'Ihjnm, 


and 
the 

Urd 
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Tucker  *v.  L^^<^  chancellor :  Here  is  no  exprefs  power  to  fell ;  and  an- 
WiLsoN.  nutties  for  ninety-nine  years  arc  like  rent-charges  out  of 
lands,  and  not  like  ftocks,  which  may  be  thought  to  be  of 
imaginary  value;  and  there  being  no  decree  for  foreclofing 
the  mortgagor,  nor  any  agreement  in  writing,  that  the  niort« 
gagee  ihould  fell ;  let  the  defendant  procure  an  annuity  of  the 
like  value,  and  upon  the  fame  fund,  to  be  conveyed  to  the 
plaintiflFupon  his  payment  of  the  principal  and  imereft  to  the 
defendant ;  and  let  the  mafter  compute  what  is  due  for  prin- 
cipal and  intereft* 

From  which  decree  an  appeal  was  brought  in  the  houfe  of 
peers,  where  it  was  infifted,  that  thefe  exchequer  annuities, 
as  well  as  flocks,  were  ufually  fold  at  the  exchange,  and  that 
this  was  but  as  a  pawn  ;  and  tho'  there  was  no  exprefs  pow?r 
to  fell  in  the  defeafance,  yet  by  the  mortgagor's  letter,  it  was 
plainly  fubmitted  to,  when  the  mortgagor  defired  the  falc 
might  be  deferred  for  a  week;  that  the  convenience  of  thefe 
fecurities,  among  merchants,  was,  that  after  the  day  of  pay- 
ment paft,  they  were  taken  to  be  ready  money ;  and  that  it» 
would  be  infinitely  troublefome,  and  dilatory,  if  there  could 
be  no  fale  of  fuch  annuities  thus  pledged,  without  a  decree  of 
forcclofure ;  that  this  would  fct  afide  fevcral  fales  that  had 
been  made  in  the  like  cafes,  and  occafion  multiplicity  of  fuits; 
that  the  cafe  here  was  the  flronger,  it  being  that  of  an  admi- 
niflrator,  who  was  obliged  to  difpofe  of  the  aficts  of  the  in- 
teflate  to  pay  his  debts  and  legacies. 

Wherefore  the  decree  was  rcverfed  by  the  lords  lumlnf  con- 
tradicente.  (i) 

(i)   iBro.  Pari.  Ca.  494. 

Cafe  60.  Donc's  Cafe. 

[  263  J      /^\  N  an  application  made  to  the  court  for  a  m  exeat  re^numy 
Lord   Chan-    V^  to  flop  the  defendant  from   going  to  Scotland^  it  was 
ct.jor   Har-    Q^jg£^^.^j^  that  fince  the  union,  Scotland  was  part  of  this  king- 
dom, and  confequently,  that  going  to  Scotland  could  not  be 
conflrucd  going  out  of  the  kingdom^  nor  any  breach  of  the  con- 
dition of  the  fccurity  given  on  fuch  writ. 

:  :\ndAnt  in  an  account  againll  a  co-defendant. 

L$rd 
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Lord  chancellor:    Scotland  being  out  of  the  jiirifdiftion   of         Doke'j 
this  court,  and  confequently  out  of  the  reach  of  the  proccfs  Cal«. 

diereof,  the  defendant's  going  into  Scotland  is  equally  miT- 
chicvous  to  the  fuitor  here,  as  if  he  went  actually  out  of  the 
kingdom ;  wherefore  take  a  m  exeat  regnum  ( 1 ) ;  and  tho% 
ia  this  cafe,  the  party  moving  for  the  writ  be  alfo  a  defend- 
ant, yet,  forafmuch  as  it  is  a  matter  of  account,  in  which  f 
both  parties  are  adors,  and  money  being  fworn  due  from  the 
party,  againft  whom  the  writ  is  prayed,  to  the  other,  the 
motion  is  proper. 

Not$\   Where  the  party  is  to  be  reftrained  from  going  to    H«vwthe  con. 
Scotland^  the  condition  muft  be,  not  to  go  out  of  the  realm,    ^^)J^"J|[ee"*n^' 
or  to  Scotland^  for  if  it  be  only,  not  to  go  out  of  the  realm^    Tuch  cafe  muft 
the  parties  going  to  Scotland  will  not  forfeit  the  bond  or  re* 
cognizance. 


(1)  Sed  W^t  Hunter  v.  Maccrey^  Ca.  temp.  Talb.  196. 

t  Vide  Prcccd.  in  Chan.  197.  For  which  rcafon  alfo,  after  a  decree  to  ac- 
coont,  and  abatement  of  the  fuit  by  the  defendant's  death,  his  rcprefentatlve  may 
revive.  (2) 

(2)  So  Anon.  3  Atk.  691. 
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Tate  ver/us  Auftin. 


HUSBAND  fcifcd  in  right  of  his  wife,  borrows  500/. 
in  order  to  fupply  his  occafions,  particularly  to  buy 
himfelf  acommiffion  in  the  army,  and  for  the  fccuring  of  this 
money,  he  and  his  wife  levy  a  fine  of  the  wife's  inheritance, 
and  raife  a  term  of  500  years,  which  is  limited  to  the  pcrfon 
lending  the  500/.  to  be  void  upon  the  payment  of  the  500/. 
and  intereft,  with  remainder  to  the  ufc  of  the  wife  in  fee  ; 
and  in  the  deed  the  hufband  covenants  to  pay  the  mortgage- 
money. 


Cafe  61. 

Lord    Chan- 
cellor 

COWPER. 

1  Eq.  Ca.  Ab. 
^i.  pi.  5. 

2  Vem.  6S9. 
Vide  ctitm  poft. 
Bagot  verfus 
Oughton,  347. 
Hufband  bor- 
rows money, 
hufband   and 
wife  levy  a  fine 
of  the  wife*s 

land  as  a  mortgage  for  it,  and  hufband  by  will  gives  legacies  to  charities  to  the  amount  of  his  per- 
fonal  ei^ate,  and  dies  ;  the  mortgage  fhall  be  paid  out  of  his  perfonzl  afl'ets,  tho*  the  charitable  le- 
gacies will  be  thereby  lofl ;  but  all  the  hufbin4's  debts,  tho'  by  Ample  contrad,  ihall  be  preferred 
to  the  motCgage. 

Afterwards  the  huftand  makes  his  will,  by  which  he  gives 
•  feveral  charities  out  of  his  perfonal  eflate,  and  dies  indebted 

by  fimpic  contraiSl, 

The  widow  brings  her  bill  to  have  this  mortgage,  made  of 
her  inheritance,  difcharged  out  of  her  hufband's  perfonal  cftatc. 
On  the  other  hand. 

The  aflets  were  not  fuflScient  to  pay  the  mortgage-money, 
and  alfo  the  charities  given  by  the  will. 

Lord  chancellor :  This  mortgage  is  a  debt  of  the  hufband, 
which  muft  be  paid  before  legacies  j  and  the  wife,  by  con- 
fenting  to  charge  her  land  with  it,  does  not  make  it  Icfs  his 
debt  than  it  was  before  ;  the  perfonal  eftate  (ball  be  liable  to 
pay  debts,  before  legacies,  tho'  to  f  a  charity,  for  they  arc 
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f  Vide  poft.  Afafiers  verfus  Makers,  422,  A:  Attorney  General  verfus  Hmdfim^ 
675.  Legacies  to  a  charity,  on  a  deficiency  of  aflets,  are  to  abate  in  proportion^ 
a5  well  ai  other  pecuniary  legacies,   (i) 


(l)  So   Attorney  General  v,  Robins,  poft.  2  vol.  25, 


flill 
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ftill  but  legacies;  but  all  other  debts  of  the  huiband  (hall  be  Jatb  v. 
preferred  to  this  (i)  j  every  thing  (hall  be  taken  favourably  Austin, 
for  the  wife,  who,  for  the  Aipplying  the  hufband's  occafions, 
has  agreed  to  charge  her  land  with  a  debt  of  his.  The  fine 
and  deed  of  ufes,  by  which  the  mortgage  is  crtat^are  but  as 
one  conveyance ;  fo  that  thefe  legacies,  (tho'  fJFNhOlninty} 
are  to  be  left  unpaid,  fince  it  appears '  there  are  not  afTets 
of  the  huiband  to  pay  both  the  mortgage  and  the  legacies. 

(2) 

On  this  occafion  lord  chancellor  put  the  counfel  in  mind  of 
^ord  (h)  Huntington*s  cafe,  where  hufband  feifed  in  fee,  in    /^)iVeni.4i7. 
riffht  of  his  wife,  did  with  his  wife  by  deed  and  fine  mortgage   Sec  aifo  the 
iier  eftate  for  500  years,  remainder  to  the  ufe  of  the  wife  in   verfusLec,  % 
fee.     The  mortgage  was  to  raife  a  fum  of  money  for  the  ufe    ^*''*'  ^°*' 
of  the  huiband  fx>  buy  him  a  place,  which  accordingly  he  did 
buy,    and  thereby  got  money,  and  paid  off  the  mortgage, 
taking  an  afBgnment  of  it  in  truft  for  himfelf,  bis  executors 
and  adminiftrators ;  afterwards  the  hufband  and  wife  died, 
and  the  heir  of  the  wife  brought  his  bill  to  exonerate  the  inhe- 
ritance, and  to  have  this  mortgage  paid  off  out  of  the  hufband's 
perfonal  eftate: 


(1)  Yet  if  the  mortgagee  had  rcr 
ccive4  fatisfaftion  out  of  the  perfonal 
dilate  of  the  huiband,  the  crcdicors  of 
the  hufband  would  not  fland  in  the 
place  of  the  mortgagee  as  againrt  the 
real  eftate  of  the  wife.  So  faid  by  lord 
Hard<-Micke  in  Robin/on  v.  de,   1  Vez. 

(2)  Ktg.  Lib,  B.  1714.  fo,  114. 
Decree  for  a  general  account  of  the 
leftator's  perfonal  eltate,  •'  His  Jordr 
'•  (hjp  declaring  that  the  fpecific  legacy 
"  of  600  /.  to  the  defendant  Johff 
"  Auftin,  cannot  take  place  of  the  faid 
"  tcftator's  debts  ;  and  as  to  the  quef- 
"  tion  whether  the  mortgage  made  to 
"  Elizabeth  Fitxbugb,  be  iuch  a  debt 
'*  of  the  faid  tellator  as  ought  to  be 
'*  paid  out  of  his  perfonal  cHate,  his 
'Mordlhip  was  fatisfied  that  the  faid 
'*40o/.  for  which  the  faid  Si^an  his 
'*  wife  To  pledged  her  lands,  was  bor- 

"  lowed  for,  and  came  to  her  hulband's 
*'  Own  ufe,  and  did  conceive  that  what 
"  wrai  done  by  him  after  the  fine  levied, 

P 


was  part  of  the  agreement  between 
them  for  levying  the  fine  and  mak* 

■  ing   the  mortgage.     And  her  huf- 

■  band  having  in  the  deed  of  mortgage 
covenanted  to  pay  the  mortgage  mo» 

'  ney  and  intereft,  the  fame  ought  to 
'  be  taken  as  part  of  that  agreement, 
*  and  that  thereby  he  undertook  to 
'  difcharge  his  wife's  eftate,  and  that 
'  therefore  her  eftate  ought  to  be  dif- 
'  charged  by  her  hufband's  aflets,  but 
'  that  the  faid  fpecific  legacy  of  600/. 
'  ought  to  be  liable  to  pay  his  other 
'  debts,  in  the  firft  place,  in  cafe  there 
'  is  not  other  perfonal  eftate  fufficient, 
'  fcnd  afterwards  to  make  the  plaintiffs 
'  (/.  e,  the  widow  and  her  fecond 
'  hufband)  fatisfadion  fo  far  as  they 
'  ihall  not  be  otherwife  fatisfied  by 
'  other  afTets  of  the  faid  teftator,  and 
'  doth  order  and  decree  the  fame  ac- 
'  cordingiy,  and  that  after  the  other 
^  debts  ^nd  the  plaintiiTs  demands 
'  i'atisfied,  the  fpecific  legacy  do  take 
'  place." 

And 
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Tatf  v.  *  And  tho*  it  was  decreed  by  lord  keeper  fFright^  thM  the 

AusTx.N.  heir  of  the  wife  was  not  intitled  to  have  the  pcrfonal  eftate  of 
[  ^266  ]  the  hufband  fo  applied ;  yet  upon  an  appeal  to  the  hoofe  of 
lords,  that  decree  was  reverfed,  and  the  mortgage  decided  Co 
be  paid  out  of  the  hufband's  perfonal  aiTets  (i)  $  which  lord 
Cowpir  thmight  very  juft.  ^od  nota ;  it  being  infifted  upon, 
that  it  was  a  gift  of  fo  much  money  from  the  wife  to  the 
hufbandy  and  therefore  not  to  be  refunded.  (2) 

(1)  I  Bro.  Pari.  Ca.  i. 
(2)  Et  vide  Partenche  v.  Po^wlef,  2  Atk.  384,     Lacam  v.  Mertitu,  1  Vez.  31  j. 


Cafe  62.        Sir  Coefar  Child  and  others,  AfligncesT 

of  acoirimiflion  of  bankruptcy  ta-  >Plaintiff5; 
ken  out  againd  Sir  Stephen  Evans^  J 

Thomas  Frederick,  Efq;  Defendant. 

Infl^^l  ^hJ'  AyT  ^'  ^^'^^^^^'^^  brought  his  original  bill  againft  Sir  Stipben 

thf  crofi.bii!.  XVx   Evans  and  Hayter^  as  partners,  for  an  account,  and 

bfii^.'^fnft'^i'.  Sir  Stephen   Evans  and   Hayter  brought  their  crofs-bill  againft 

an  1  C.  mJ-^  put  Mr.  Frederick  ;  but  Frederick's  bill  (after  many  difputcs)  being 

anfwcrsjind  pre-  fettled  to  be  prior,  it   was  ordered  that  that  fhould  be  firft 

b!lVa^llnT^  anfwcrcd  ;   upon  which,  Sir  Stephen  Evans  and  Hayter  put  in 

i<.  beo-m-s  a  an  anfwer,  which  was  reported  infufficient;  then  Sir  Stephei^ 

a  Jijjnces  bring  Evans  bccomcs  a  bankrupt,  and  his  eftate  is  affigncd  by  th^ 

nrc'oF^I  hiiuf  commiffioners  to  Sir  Cafar  Child  and  others,  who  bring  their- 

r.vivor  a-Vmfi  bill  in  naturc  of  an  original  bill  againft  Mr.  Frederick  for  thi^ 

not  goon  tui  c.  account ;  and  Mr.  Frederick  pleading  the  ftatute  of  limitations-^ 

bjs  anfwcred  j^j^  ^  i^^  ^^^  allowed. 

A.  s  Lili.  » 

r  25y  ]  Afterwards  Sir  Cafar  Child  and  others,  the  alTignces,   brings 

their  bill  in  nature  of  a  bill  of  revivor,  grounding  it  upon  th^ 
former  bill  brought  by  Sir  Stephcr.  Evans, 

And  it  was  now  moved  by  Mr.   Frederi:k^  and  {o  ordere<^ 
bv   the   lord  chancellor,  that  Hayter^  who  was  a  co-plaintiff 
with  S\T  Sttphen  in  the  former  bill,  flioulj  anfwer  Mr.   Frede- 
rick's   bill,   before   Mr.    Frederick  ft^ould  anfwer  Sir    Cafar' 
bill  ;  in  regard.  Sir  Cafar\  bill,  had  it  not  been  in  the  natui 
of  a  bill  of  revivor  of  Sir  Stephen's  original  bill,  would  hai^— 


Dc  Term.  S.  Michaelis^  1714* 


been  barred  by  the  ftatute ;  and  then,  if  Sir  Qtfar  ftood  in 
the  place  of  Sir  Stephen  Evans  and  Hayter^  he  ceuld  not  be  in 
a  better  condition ;  confequently,  iince,  if  Sir  Stephen  had 
been  alive  and  continued  platntifF,  Hayter^  as  well  as  he,  muft 
bsve  firft  anfwered  Mr.  Frederick^  billj  fo  muft  Haper{i) 
do  now;  and  as  one  way,  (viz.)  (to  get  out  of  the  ftatute 
of  limitations,)  Sir  Cafar  had  the  benefit  of  coming  into  Sir 
Sifpben^s  place,  fo  muft  he  fubmit  to  have  the  difadvantage  of 
it  the  other  way. 


Child  v. 

Frederick. 


(1)  Vide   Steward  v.    Rof,  poft.    %  vol.  435. 


Anonymus. 

ONE  devifes  all  his  goods;  and  whether  a  debt  by  bond 
pafled  to  the  devifce,  was  the  queftion. 

Decreed  by  lord  chancellor  Cowper^  that  it  did ;  that  thefe 
^vorJs  Teemed  at  common  law  to  pafs  a  bond,  and  to  extend 
to  all  the  perfonal  eftate ;  but  this  being  in  the  cafe  ot  a  will, 
and  a  will  relating  to  a  perfonal  eftate  too,  it  ought  to  be  con- 
^rued  according  to  the  rules  of  the  (/?)  civil  law. 

Now  the  civil  law  makes  bona  mobilta^  and  bona  immobilta^ 
the  membra  divldentla  of  all  eftates ;  bona  immobUia  are  land, 
h§Ha  mobilia  are  all  moveables,  which  muft  extend  to  bonds; 
ansl  theicforc,  by  the  devife  of  all  the  teftator's  goods,  a  bond 
muft  pafs. 


Cafe  63. 

Devifc  of  alt 
one*s  goo^s 
pa2resabond.(i) 

Civil  law  di- 
vidct  all  min- 
ner  of  eftates 
into  bona  mobi* 
Ita  and  bona 
immobilia* 

(tf)  Ante  12. 

&  pod.  Plume 

veifus  Bcale,  389. 
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(1)  Vide  Ryaliv.  Rolle,  i  Atk.  171. 
177.  180.  182.  1  Vez.  362.  366.  369, 
371.  S.  C.  But  bonds  (as  a  fpecics 
of  chofes  in  a<^ion)  admit  of  no  lo- 
cality, and  therefore  a  dcvifc  of  goods 


and  chattels  in  a  particular  place  will 
not  pafs  bonds  which  happen  to  be  in 
that  place  at  the  death  of  the  teftator. 
Chap  Man  v.  Hart^  I  Vez.  275.  Moore 
V,  Moore,  Bro.  Cha.  Kep.  127. 


Floyer 
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Cafe  64. 

a  Eq.  Ca.  Ab, 
C06.  p«.  12. 
One  fjr  ?ool. 
confjd; ration 
gr*nt«i  a  rcnt- 
chirge  ,t  48  I. 
a  year  in  fee, 
upon  cnnditiony 
tut  if  the  grin- 
tor  during  his 
life  (hall  give 
mticc,  and  pay 
in  the  Sool.   by 
inftalmcnt?,  viz, 
icol.  at  the  end 
pf  every   fix 
months,    and 
ihil)  do  this 
during  his  nwn 
life  time,  the 
grant  to  be  void; 
the   mortgage 
was  made  about 
lixty  years  fince, 
when  the  legal 
intereft  of  mo« 
aey  was  S  per 
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Jn  cafe  of  a 
mutgi-c  no 
ciaufe  can   con- 
ftnc  the  equity 
of  rcflcinption 
t.»  till'  life- time 
o'  the  f.iort 
gagor,  or  to  him 
and  the  heirs 
male,  or  heirs 
onlv  of  his 
V.dy. 
ia]  I  Vern.  7. 


Floyer  verfus  Laving  ton. 

ON E  grants  a  rent-charge  in  fee  of  48  /.  perannum^  upon 
condition,  that  if  the  grantor  (hall  at  any  time  give  no- 
tice of  his  intention  to  pay  in  the  confideration  money  (being 
8co/.)  by  inftalments,  vix.  100/.  at  the  end  of  every  fix 
months,  and  (hall,  purfuant  to  fuch  notice,  pay  the  fatd 
money  and  Intereft,  at  any  time  during  his  life-time^  then  the 
grant  to  be  void  ;  but  there  is  no  covenant  in  the  deed  from 
the  grantor  of  the  rent-charge  to  pay  the  money,  and  the 
rent- charge  was  much  lefs  than  what  the  intereft  of  the  money 
came  to,  (for  the  intereft  was  at  that  time  S  per  cent,  the  con- 
veyance being  made  above  fixty  years  fince,)  and  the  grantee 
of  the  rent-charge  had  conveyed  it  over,  after  the  f  grantor's 
death,  to  a  purchafor,  to  whom  he  had  given  a  collateral  fe-^ 
curity  for  quiet  enjoyment,  and  the  purchafor  had  iifterw^irdi 
made  a  marriage  fettlenient  of  it, 

cent.     Decreed  not  redeemable. 

And  now,  upon  a  bill  brought  by  the  heir  of  the  grantor^ 
.  to  redeem  this  rent-charge,  the  only  queftion  was  whether  it 
,was  redeemable  ? 

Sir  Jofcph  Jdyll  for  the  plaintiff.  The  claufe  reftraining 
the  redcipption  to  the  life  of  the  mortgagor  is  pf  i^o  force  j 
for  an  eftate  once  redeemable  cannot  be  rendered  irredeemable 
by  any  words  or  agreement  made  at  the  fame  timeji  for  as  the 
borrower  is  commonly  ncceffitous,  this  would  put  it  in  the 
power  of  the  fcrivcncr,  to  make  advantage  of  fuch  necei&ties, 
and  would  let  in  oppreflion,  and  foreclofe  the  poiyer  an4 
jurifdidion  of  this  court. 

In  Newcomh  [n)  verfus  Bonham^  the  claufe  was,  that  if  the 
mortgagor,  at  any  time,  during  his  life,  ihould  pay  the  money, 
the  mortgage  fhould  be  void  ;  and  in  that  cafe  there  was  no 
covenant  to  pay  any  intereft  or  principal,  and  the  circum- 


f  i^are  when  the  mortgagor  died. 

(1)   But  the  decree  in  Nezveomb  v.  Bonham,    was    afterwards    reverfed, 
1  Vern.  Z14.  232. 

fiancee 
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ftancct  tbere,  nrre  much  ftrongcr  than  in  .the  preieiit  cafr,     Plotik  ^, 
die  confejance  being  ta  a  ^*r,  and  frequent  declarations  Lavihotoii^ 
made  by  the  mortgagor^  that  his  niece,  v^o  washis  brother's 
da  ughter,  and  had  brought  the  bill  to  redeem,  ihould  not  in-, 
herit  the  eftate. 

Howev^rt  it  was  in  that  cafe  admitted  by  connfel  on  both 
fides,,  and  decreed,  that  a  power  of  redemption  could  not  be 
barred  by  any  daufe  or  agreement  made  at  the  (ame  time  with 
Ike  mortgage^ 

So  ia  a  Chafu  Ca,  147.  («)  Htwar J  vcrfus  Harris^  an  equity  la)  i  veni.  35. 
of  redemption  was  limited  to  the  grantor  and  the  heirs  niale^f 
iu  Mf  I  yet  it  was  decreed,  that  the  hiir  gmiral  of  the  grantor 
fliovld  iredeem ;  and  it  is  there  particularly  laid  down  as  a 
^,  tb^  where  the  conveyance  is  but  a  mortgage,  no  words 
or.claufe  (ball  prevail  %o  bar  the  grantor,  his  beirs  or  tf^fff 
.firom  redeeming;  otherwife  the  ad  of  a  fcrivener  would  be  I  270  1 
too  hard  for  tb^.  power  and  juriididioa  of  the  court  of 
fluuiceiy* 

Then  aa  to  the  length  of  time,  this  cafe  differed  from  the   Montage  of  a 
cafe  of  lands,  where  the  profits  and  out-goings  being  uncertain,   "".'  JJ«t"  dif! 
the  allowing  a  ftale  redemption,  would,  (probably)  put  9  dif-    t«ncc  of  time, 

r,  ,  ...  1.,  ^      than  a  morigaift 

nculty  upon  the  mortgagee  in  his  accounting:  but  in  the  cafe   of  landa. 
pf  a  rent-charge,  the  revenue  was  certain,  and  the  out-goings 
(ifanyjcertf^inalfot 

But  what  he  chiefly  relied  upon,  was,  that  as  the  ftatute  of 
limitations,  had,  in  the  cafe  of  lands,  after  twenty  years  pof- 
fclEon,  barred  the  plaintiflF  of  his  entry  or  ejeftment,  fo  the 
<^ourt  of  (4)  equity,  ii^  imitation  of  that  law,  would  not  allow  (^)  Vid.  % 
the  mortgagor  to  redeem  the  mortgage,  after  the  mortgagee  ^•'*^*  34^* 
"*d  been  twenty  years  in  pofleffion ;  and  that  the  fame  length 
^^  time  (hould  b^r  a  redemption  in  equity,  as  barred  an  entry 
at  law. 

But  that  at  law,  in  cafe  of  a  rent-charge,  though  that  had 
'^^t  been  paid,  or  demanded,  for  twenty  years,  yet  fuch  duty 
■  ^ing  created  by  deed  (as  all  rent-charges  muft  be)  no  part  of 
^*^^  remedy  was  tajcea  away;  and  he  cited  the  cafe  of  lord 
^^ddrlngton  verfus  Jennings^  in  lord  Harcourt^s  time,  where 
ttic  court  took  fuch  a  difference  betwixt  a  mortgage  of  a 
^^nt-charge,  and  of  land  5   and  in  the  former  cafe,   after  a 
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Plover  v. 
Lavincton. 

Mortgage  may 
be  without  co- 
venant or  bond 
for  the  mortga- 
gor to  redeem* 

[    271    ] 


Mortgage, 
though  never  (o 
old,  is  red::cnfi 
able,  if  tntered 
hat  been  paid. 
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very  long  time,    (I   think  eighty  years)  allowed  of  a  re- 
demption. 

As  to  the  obje<aion,  that  here  was  no  covenant  for  the 
payment  of  the  principal  or  intereft,  he  faid,  that  was  not 
material  ^  the  fame  not  being  neceiTary  for  the  making  of  a 
mortgage,  nor  yet  neceflary,  that  the  right  iboold  be  mutual, 
(viz  }  for  the  mortgagee  to  compel  the  payment,  as  well  as  for 
the  mortgagor  to  compel  a  redemption  ;  fince  fuch  conveyance 
as  in  the  prefent  cafe,  though  without  any  covenant  or  bond 
for  the  payment  of  the  money,  would  yet  be  plainly  a  mort- 
gage, (i) 

That  when  the  grantee  of  the  rent-charge,  did,  after  the 
death  of  the  grantor,  fell  the  rent-charge,  and  give  a  collateral 
fecurity  for  the  quiet  enjoyment  of  it  againft  the  heirs  of  the 
firft  grantor,  this  manifefted  it  to  be  the  apprebenfion  of  the 
parties  themfelves,  that  it  was  a  redeemable  eftate,  and  ac- 
cepted as  fuch,  with  a  counter- fecurity  againft  it. 

And,  that  though  a  mortgage  were  made  never  fo  many 
years  fince,  yet  if  the  mortgagor,  and  thofe  claiming  under 
him  had  continued  to  pay  intereft,  the  length  of  time  was,  ia 
fuch  cafe,  no  objedion  to  the  right  of  redemption. 

"Now  in  this  cafe,  the  rent-charge  was  the  intereft  agreed 
on  by  the  parties,  and  the  payment  of  the  rent-charge,  the 
payment  of  intereft  5  by  which  the  obje6lion  of  the  lengtii  of 
time  was  wholly  taken  off.     But, 

Lord  chancellor  Cowper  conceived  the  rent-charge  to  be 
not  redeemable,  at  fo  great  a  diftance  of  time,  and  that  this 
court  had  heretofore  gone  too  far  in  permitting  redemptions. 

It  was  material,  that  at  the  time  of  making  the  mortgage, 
intereft  was  at  8  /.  per  cent,  and  therefore  the  rent-charge  of 
48  /.  a  year,  being  fo  much  lefs  than  the  yearly  intereft  of 
800  /.  at  8  per  cent,  (which  came  to  64  /.  a  year)  die  payment 
of  the  rent-charge  could  not  be  taken  to  be  the  payment  of  the 
intereft. 

That  here  feveral  circumftances  concurred,  which,  though 
each  of  them,  fmgly,  might  not  be  of  force  to  bar  the  redemp- 


(i)  Vide  2  Atk.  496.  and  f/invt'/ V.  Pricey  poft,  291. 

tion. 
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tion,  jtt  all  of  them,  joined  together,  were  ftrong  enough  to    Floter  v. 
prevail  over  it.  Lavington* 

That  the  mortgagee  feemed  to  have  allowed  a  confideration 
for  the  purchafing  the  equity  of  redemption  af(cr  the  death  of 
the  mortgagor: 

ly?.  By  taking  the  rent-charge  at  48  /.  per  annum. 

2dfyj  By  agreeing  to  take  his  principal  money  by  inftalmenis* 

'^dly^  By  leaving  it  at  the  eIe£lion  only  of  the  mortgagor, 
whether  he  would  redeem  or  not ;  and  there  could  be  no  reafon 
given,  why  fuch  a  contingent  right  of  redemption  might  not, 
upon  fair  and  reaibnable  terms,  be  purchafed. 

That  the  length  of  time,  where  fo  great,  as  in  the  prefent 
cafe,  was  a  good  bar  of  redemption  of  a  rent-charge  as  well 
as  of  land ;  that  the  alienation,  purchafe,  and  fettlement  of 
this  rent-charge  after  the  death  of  the  mortgagor,  being  all 
without  any  fraud,  were  of  weight;  as  likewife,  that  the 
mortgagor  was  not  bound  to  pay  the  money  by  any  covenant ; 
that  the  purchafe  of  this  rcnt-charge  did  no  ways,  either  cre- 
ate, or  admit  of  a  right  of  redemption,  by  taking  the  fecurity  [  ^n'l  ] 
againft  a  redemption,  that  being  only  a  prudent  caution  made 
ufe  of  by  the  purchafor,  which  the  feller,  being  fatisBed  it 
.would  not  hurt  himfelf,  might  advife  him  to. 

Wherefore  the  court  decreed,  ( i )  that  the  bill  for  a  redemp- 
tion (hould  be  difmiflfed  with  the  ufual  cofts,  it  being  only 
upon  bill  and  anfwer.  But  it  was  thought  that  the  length  of 
time  was  the  chief  obje^on  to  the  redemption,  (a) 

(i)  Reg  Lib.  A.  1714.  fo.lii. 

(2)  Vide  Ordw.  Smith,  2  Eq.   Ca.      and  Behh  v.  Hamjt^f^  pod.  3  vol.  287. 
Ab.  600.  pi.   27.     Jenntr  v.  Tracry,      not€  B.  Mtlkry,  Lets,   2  Atk.  494. 
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Perkins  verfus  Micklcthwaitc, 

ONE  MickUthwatte,  who  was  the  defendant's  father,  had 
two  fons  Thomas  and  Jofeph^  and  alfo  two  daughters^ 
and  made  his  will,  giving  thereby  1500/.  to  l\is  youngeft  fon 
Jofepk^  and  1000/.  to  each  of  his  two  daughters,  and  di- 
rected, that  if  any  of  his  three  younger  children  (hould  die 
before  their  age  of  twenty-one  or  marriage,  then  the  portion 
of  him,  or  her,  fo  dying,  ihould  go  over  to  the  furvivors^ 
and  gave  his  real  eilate  to  his  eldcft  fon  chargeable  with 
thefe  portions* 


Cafe  65. 

One  ^CTJfcs 
portions  to  hts 
ichildicn,  A.  fi. 
ami  C.  and  if 
any  die  before 
iwcnty-onc  or 
marriage,   the 
portion  of  the 
child  fo  dying 
to  go  to  the  fur. 
▼ivor  5  one   of 
the  children 
dies  \n  the  life- 
time   of   the 
ttftator  'y   this 
is  not  a  Japfed  legacy,  but  (hall  go  over  to  the  funriYrng  children.  ( 1 ) 

One  of  the  daughters  died  within  age,  and  before  mar- 
riage ;  Jofeph  the  younger  fon  died  alfo  within  age,  and  before 
marriage,  in  the  life- time  of  his  father  the  teftator. 
[  275  ]  The  father  lived  to  have  another  fon,  whom  he  named 
yofeph ;  and  afterwards  wrote  a  codicil  at  the  bottom  of  his 
will,  by  which  he  confirmed  the^ill,  thereby  taking  notice, 
thatfince  thelaft,  it  had  pleafed  God  to  give  him  another  fon, 
and  gave  a  legacy  of  500  /.  a*piece  to  his  fon  Jofephy  and  his 
furviving  daughter,  over  and  above  what  he  had  given  them 
by  his  faid  will. 

Upon  this  caufe's  coming  on  firft  before  lord  chancellor 
Harcourtj  touching  the  fliare  of  the  deceafed  daughter's  por- 
tion, viz.  whether,  upon  the  death  of  the  fon  Jofepb^  the  (hare 
of  the  faid  deceafed  daughter,  that  was  veiled  in  Jofepb^  (hould 
furvivc  with  JoJepVs  portion  ? 


( I )  So  MiUtr  ¥•  Wamn^  2  Vern .  ao7.  inilinj  v. 
Liij9au  V.  Hiciwutn,  2  Vern.  61 1,  and  SccolJi/t^  v. 
poft«  3  voK   114.   note  [A.]  S,  C. 


Baice,  poft.    3   vol.    1 1 '. 
GrccK^  Pre.  Cha.  37, 


His 
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Mis  lordlhip  decreed  it  fhould  not ;  ( 1 )  becaufe  the  portion 
of  the  deceafed  daughter  became  veiled  in  ^/if<?/^^j  in  the 
yfurviving  children,  and  there  were  no  words  for  creating  a 
jointenancy  of  thcfe  fliares.  [quere  autem,  for  a  devife  over 
to  two  or  more,  is  a  joint  devife  of  courfe,  unlefs  there  be 
words  to  fever  the  jointenancy.]     But 

The  other  points,  being  referved,  were  argued  now  before 
lord  chancellor  Cewper ;  and  whereas  it'  wsls  objected,  that  by 
the  death  of  Jofeph  in  the  life-time  of  the  teftator,  his  father, 
the  1500/.  portion  given  to  him  became  a  lapfed  legacy,  and 
fliould  fink  into  the  eftate :  . 

L^d  chancellor  faid,  it  was  improper  to  call  this  a  lapfed 
^%^^j  but  it  was  a  portion  given  (a)  over,  and  (hould  take 
efied;  that  the  making  the  codicil  was  a  republication  of  the 
will,  and  did  amount  to*  a  fubfti  tu  ting  the  fecond  Jofeph  in  the 
place  of  the  firft ;  as  if  the  teftator  had  made  his  will  anew, 
and  had  writ  it  over  again,  by  which  new  will  the  fecond 
jfofeph  muft  take  j  and  that  the  fixed  intention  of  the  teftator 
appeared  to  be,  that  Jofeph  fliould  have  more  than  his  daughter ; 

whereas 


Perkins  v^ 

MtClCLB* 
THWAiTl. 


(«)  Ante  96. 
Lord  Biado* 
verfut  Lord 
Suffolk,  and 
polt.  Nortbry 
verfus   Slrapje, 

343- 
[  *276    ] 


(1)   So  Rudge  v.  Barkery  Ca.  temp. 

Talb.  124.     Paifi  v.  Ben/otiy   3   Atk. 

^8.     Ex  parte  IVeft^  in  the  matter  of 

-^ceafe  a  bankrupt,   heard  before  Lord 

^'hurlo'w  in  Lincoln*!  Inn  Hall,    J-une 

10,   1784.     The  only  queilion  in   the 

jxtition  arofe  upon  the  following  claufe 

an  a  will :    '*  I  leave  to  A,  B.  and  C. 

^*  fons  of  Arthur  Scai/e,   icoo/.  each, 

^'  the  intereft  to  be  added  to  the  prin- 

*'  cipal    yearly,    until    they   Ihall  re- 

*•  (pcdlively  attain  the  age  of  2 1  years, 

*'  and  in  cafe  one  of  them  fhall  die  be- 

**  fore  that  age,  then  to  the  furvivor." 

^.  died  and  then  B,  died,  both  under 

:2i  years.     ^  Whether  that  part  of  the 

ihare  of  A,  which  furvived  to  B,  upon 

the  death  of  J.  furvived  afterwards  to  C. 

upon  the  death  ofB}  or  whether  B,*s  ori- 

.^^inal  ihare  only  furvived.  Lord  Chancel- 

1k}T, — *'  It  is  impoflible  for  me  to  detcr- 

**  mine  this  furvived  p?rt  to  furvive 

*'  again,    without   contradi^ling   lord 

^'  Talbot's  dccilion  in  Rudge  v.  Barker, 


**  The  queftion  is.  Whether  the  word 
'  (hare*  in  the  cifes  cited,  does  not 
*'  mean  all  that  the  party  took  under 
**  the  will,  which  would  take  in  the 
'*  furvived  part  as  well  as  the  original 
"  (hare,  and  which  1  fliould  think  a 
*'  very  natural  conftrudlion,  but  here 
"  are  cafes  in  point  cxprefsly  deter- 
**  mined  otherwife.  I  own  it  ftruck 
**  me  forcibly  from  the  firft,  that  the 
*'  whole  ought  to  furvive,  but  I  cannot 
**  find  any  difference  between  this  and 
*'  the  cafes  cited.  As  to  the  cafe  of 
*'  Pain  V.  Ben/cn,  it  feems  to  me  that 
'*  lord  Hard'-wiike  difapproved  of  tlie 
*'  general  rule,  which  induced  him  to 
**  endeavour  to  find  a  diftindion.  I 
*'  cannot  agree  with  him  in  confider- 
"  ing  that  cafe  as  an  exception  to  the 
"  general  rule,  although  perhaps  I 
*'  fliould  in  his  opinion  of  the  rule  it- 
*'  lelf.  However  it  will  be  too  much 
«'  tor    me,   fitting    in    bankruptcies, 

*'  (when 
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^^^^^^'o-    whereas,  if  the  1500/.  legacy  (hould  be  taken  to  be  a  lapfcd 
THWAiTB*     l^g^y>  ^^"  ^^^  furviviDg  daughter  ihould  have  twice  as  much 
as  Je/ipb. 


*'  (when  I  can  have  no  opportunity  of 
•*  rcconfidcring  my  opinion)  to  decide 
*'  this  again il  the  authorities.  If  the 
*'  parties  chufe  to  bring  this  before  me 


*'  in  a  more  iblemn  way,  upon  bill  and 
"  anfwer,  I  will  give  it  more  confide- 
"  ratios." 


BE 


'       D  E  [  277  J 

Term.  S.  Trinitatis,  171 5. 


Finch  &  al'  verfus  Earl  of  Winchelfca,  Cafe 

TH  E    counters  dowager  of  Wlmhilfm  being  jointrcfs  for   f  "*f,.?J,7*4*' 
her  life  of  the  prcmilTcs,  remaiiKkr  in  tail  to  the  late   fi^i^-^ti^n  x^ 
nn^temitinJcr  over,  j.  .v.  md  ai. 

fdTil  »  juJgtntnt  to  J.  M  If  the  eonrtder^doA  mf^nej  pjid  Uy  y.  5»  be  any  vriys  adtquau  to  the 
tteof  iM  J«n^,  it  h\xi^\  tbe  Jaad  m  ei^ulty,  and  Aall  tklisat  ib<3  ju(ij{iu«at^  kiui  ai  4,  inwrl|i|»p 
Hlf  the  cai^ruicj  itloa  W£te  jniilc^uarei. 


The  late  carl  entered  into  an  agreement  with  the  countef%, 
th;tt  in  c:tre  fhe  would  make  to  bim  a  conditional  furrendtr 
of  her  cftaic  for  life,  in  oider  to  enable  him  to  roortgagc  part 
of  the  preiniiTes,  he  wotjld  fettle  the  refidue  of  the  premifle?^ 
together  with  the  equity  oi^  rcdemptionj  upon  himltlf  for  life* 
remainder  to  his  firft,  l^c.  fon>  remainders  over^  under  whi^h 
tbpbiotifis  daioici.  (i) 

The  couRtefs  dowager  accordingly  makes  her  conditional 
fnrreiidtr ;  and  the  late  carl  Alfl%^ed^  a  recovery,  and  madr  the 
tnortgage^  and  afterwards  died,  without  ever  fettling  the  pre- 
iniSb  parft»ant  to  his  agreement,  being  indebted  at  his  death 
by  bond  and  judgment;  and  this  agreement  was  not  in  writing, 
but  was  acknowledged  by  feverad  tetters  under  the  tate  earl's 
baiui. 

The  peribi^s  t>n  whom  thefc  remainders  were  to  be  fetded, 
brought  their  bitl  to  have  this  agreement  executed,'  and  had  a 


4 


C  »78  ] 


(i)  Earl  Htneage  the  grandfather  of 
^j»Ui  the  late  earl,  had  <eveial  fons  by 
W*  fecond  wife,  and  one  fon  ^John^ 
i^tprefcnt  plaintiff)  by  Elizabeth  his 
fonnh  wife,  who  was  the  countefs 
®*^gfr  mentioned  in  this  cafe.  Lord 
^^JjfoMi,  eldeft  ibn  of  earl  Heneage  and 
f^bcrof  the  late  carl  CharUi^  died  in 
•^  life-time  of  earl  Heneage.  Earl 
^^les  facceeded  his  grandtaiher,  and 


upon  the  death  of  earl  Charles  without 
ilfue,  the  title  defcended  upon  his 
uncle,  the  prefen;  earl,  who  was  the 
next  brother  to  lord  Maidftone.  The 
fcttlement  made  by  earl  Charges  was  in 
favour  of  his  half  uncle  the  plaintiff, 
in  exclufion  of  hi\  uiicles  of  th?  whole 
blood.  Vide  Kq^,  L.b.  A.  I7r2.  fo. 
562. 

decree 
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Finch  v. 
Earl  op 

WlNCHEL- 
SEA. 

(*)  Trin.  1713. 

Truftcc  con- 
feffet   a  judg- 
ment,  this  will 
not  biad'^the 


A*  articles  to 

fell  an  clljtc  t© 
B,  for  a  luU 
confiilcration, 
and  receives  the 
money,  but  be- 
fore the.  pur- 
chafe  gives  a 
judgment ;  this 
will  not  bind 
theedate;  fecus 
if  he  makes  a 
mortgage  to  one 
who  has  no  no- 
tice. 


E  *279  ] 


(tf)     Vide    poft 
491.  Brace  ver- 
fus  duchefs  of 
Marlborough. 


dccret  [a)  for  an  execution  thereof  before  lord  chancellor 
Harcourt^  which  dccfee  was  affir^ned  by  the  houfe  of  lords. 

And  now  the  queftion  before  lord  chancellor  Cowper^  was^ 
whether  the  judgment  creditors  of  the  late  lord  tVincbelfia 
fhould  be  paid  their  judgments,  being  fuifne  to  the  agreement. 

For  the  plaintiffs  it  was  objedlcd,  that  from  the  time  that 
the  late  earl  entered  into  this  agreement,  it  being  an  agree- 
ment made  upon  a  valuable  confideration,  he  [the  late  earlj 
was  but  a  truftee  for  the  ufes  in  the  fettlement  fo  agreed  to  be 
made  as  aforefaid  \  and  if  a  truftee  confeiTed  a  judgment  or 
ftatute,  though  at  law,  thefe  were  liens  upon  the  eftate,  jret, 
in  equity,  they  would  not  affedl  it ;  becaufe  the  eftate  in  equity, 
would  not  belong  to  the  truftee,  but  to  the  ceftutque  trufl* 

That  if  one  articled  to  buy  an  eftate,  and  paid  his  purchaft 
money,  and  afterwards  the  perfon,  who  agreed  to  fell,  acknow« 
ledged  a  judgment  or  ftatute  to  *  a  third  perfon,  who  had  no 
notice^  yet  this  judgment  fhould  not,  in  equity,  affect  the 
eftate;  becaufe  from  the  time  of  the  articles,  and  payment  of 
the  money,  the  perfon  agreeing  to  fell  would  be  only  a  truftee 
for  the  intended  purchafor  ;  which  was  admitted,  and  affirmed 
by  the  lord  chancellor. 

It  was  granted,  that  if  in  this  cafe  lord  fyincbelfea^  or  any 
other  perfon  that  had  been  a  truftee  in  pofleftion,  had  made  a 
mortgagi  of  the  premiiles  for  a  valuable  confidtrationy  and  with" 
out  notice,  fuch  mortgagee,  in  regard  he  might  have  pleaded  bi9 
mortgage,  and  would  have  been  as  a  purchafer  without  notice, 
fhould  have  held  place  againft  the  intended  purchafer,  or 
ccfluique  truft ;  for  there  the  money  would  have  been  lent  upon 
the  title  and  credit  of  the  land,  and  have  attached  upon  the  {a} 
land  ;  which  would  not  be  fo  in  the  cafe  of  a  judgment  cre- 
ditor, who  (for  ought  appeared)  might  have  taken  out  execu- 
tion againft  the  perfon,  or  goods  of  the  party  that  gave  the 
judgment;  and  a  judgment  is  only  a  general  fecurity,  not  a 
fpecifick  lien  upon  the  land. 

Alfo  it  was  urged,  that  as  the  agreement  bound  the  late  eart, 
fb  it  fhould  bind  all  claiming  under  him  ;  confequently  the 
judgment  creditors  of  the  late  carl  could  have  no  better  title 
than  he  himfclf  had.. 


For 


Dc  Term.  S.  Trin.  17 15. 

For  whicb  purpofe  Mr.  Femm  cited  the  cafe  of  f  Eurgh     Finch  <if. 
crfus  Frtmcii^  decreed  by  lord  keeper  Bridgman^  and  affirmed      £arl  op 

7  lord  chancellor  JVi///»fAtf/Ff,  where  there  was  a  defedive  ^»^*^"«^- 

mortgage  in  fee  for  500  /.  it  being  made  by  way  of  feoiFment  -  ^^^^^  '^ 

"^ithmt  Uviry^  ^tA  after  this,  the.  mortgagor  confefled  a  judg-  cftate  fa^  a  con- 

icnt  to  a  third  perfon ;  neverthclefs  the  eftate  being  in  equity  h^dcfcdive, 

peciificaUy  *  bound  by  the  mortgage,  it  was  decreed,  that  the  ^f'J^'J'g^^'^r*"^ 

ortgage  ihould  be  preferred  to  the  judgment,  tho'  at  law,  the  ^^  after  con* 


Jffbraier  being  in  ftridnefs  void^  the  judgment  creditor  would   mrat^thu^wiu 
Move  taken  place,  Sltf^^  "^^ 

So  in  Che  cafe  of  Taybr  verfus  Wheeler  (tf),  decreed  by   («)  %  Vera. 
2ord  keeper  C§wpir^  11  Nov.  1706.     One  feifed^in  fee  of  a   ^^^' 
copyhold  made  a  mortgage  thereof  to  J.  S.  but  the  furrender  -,{ 

'wras  ncM:  prefented  at  the 'next  court,  by  means  whereof  it 
l>ecame  in  law  void;  and  afterwards  the  copyholder,  [the 
xnortgagor,]  who  had  all  along  continued  in  pofleffion,  became 
^  bankrupt ;  and  tho*  on  a  difpute  between  the  mortgagee  and 
«:reditors,  it  was  objeSed,  that  it  was  the  mortgagee's  own 
^ault,  that  he  did  not  procure  the  furrender  to  be  prefented, 
siod  that  this  was,  (probably,)  with  an  ill  intent,  {viz.)  to 
^"v^roog  the  lord  of  his  fine;  that  the  copyholder  being  in  pof- 
:jreIIion,  and  the  vifible  owner  of  the  eftate,  this  might,  and  in 
^1  likelyhood  did,  induce  his  creditors  to  truft  him,  as  think- 
ing his  eftate  would  be  liable  to  their  debts;  that  it  was  reafon-   jj.  fun-enders  a 
9ble  that  all  the  creditors  of   the  bankrupt  Ihould  come  in  "py»»J*d  ^y 
equally,  and  the  mortgagee  only  for  his  proportion,  his  mort-   mortgage,  but 
gage  being  void  at  law,  and  confequently  liable  to  the  bank-   not  prcl^atH, 
xuptcy,  and  that  equality  was  the  highcft  equity:  yet  it  was   ^"^a'^J^/lf  7!"' * 
decreed,  on  great  deliberation,   that   this  mortgage,  tho'  void   this  will  bind 
at   law,  was,    notwithftanding,   an  equitable  lien    upon  the  ec^ujtyj*^^  *° 
copyhold  eftate,  and  (hould  be  made  good  in  equity,  and  bind 
the  aflignees  of  the  commiflion  of  bankruptcy,  and  all  the  ere-  * 
ditors. 

On  the  other  fide  it  was  infifted,  that  creditors  were  the 
favourites  of  all  courts  oF  law,  and  much  more  in  equity  ;  that 
fiace  thefe  creditors  now  before  the  court,  had  a  remedy  at 
law  for  their  dobts,  it  would  be  invcrtinj  the  proper  bufuiefs 


+  Firft  heard  by  lord  keeper  Bri^gman,  aud  re^heard  by  lord  keeper  Finch, 
Mieh.  25  Car.  2.  1673. 

Vol.  I.  CL  of 
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Pinch  v.      of  a  court  of  equity,  to  defeat  them  of,  inftead  of  helping 
Earl  or       them  to,  their  juft  ♦  debts,  which,  without  the  interpofition  of 
equity  they  would  recover. 

That  in  the  late  earl  of  Pembroke's  cafe,  upon  his  marriage 
L  i«'  J  with  the  [now]  countefs  dowager,  it  was  agreed,  ihelhould 
have  a  rent  of  1500/.  per  annum  jointure;  and  the  method 
advifed  by  counfel  for  fecoring  it,  was,  by  demife  and  rede- 
mife,  {vi%.)  the  kte  earl  demifed  his  manors  and  lands  in  G£7- 
fnorganjhire  to  the  countefs*$  truftees  for  ninety-nine  years,  vAia 
re-demifed  the  premifes  to  the  late  earl  for  ninety-eight  years 
referving  1500/.  per  annum  during  the  countefs's  life,- to  com- 
mence after  the  late  earl's  death,  the  lands  being  of  about 
double  that  value ;  after  which  the  late  earl  of  Pembroke  died 
greatly  indebted  by  fimple  contracfl ;  and  tho'  it  was  objeded, 
that  this  term  of  ninety-eight  years,  being  redemifed  to  the 
late  earl  as  a  method  only  propofed  by  counfel  to  hxv^  a  par-* 
ticularcnd,  ought,  fuch  end  being  ferved,  to  attend  the  inhe- 
(«)  a  Vern.  5a.  ritance  5  and  tho*  it  was  {a)  once  fo  decreed  in  lord  chancellor 
(*)  2  Vera.  Jefferefs  time,  yet  that  decree  was  afterwards  (b)  reverfed^ 
and  the  reverfal  acquiefced  under  by  the  heir  of  the  late  lord 
Pembroke  \  for  it  being  legal  aflets,  equity  (hall  never  take 
from  a  creditor,  what,  at  law,  he  is  intitled  to. 

That  the  creditors  were  now  in  nature  of  defendants,  they 
coming  in  before  the  mafter,  and  confenting  to  be  bound  by 
the  decree  of  the  court ;  and  the  plaintiffs  were  alking  the 
court  to  takeaway  the  benefit  of  the  law  from honeft  and  juft 
creditors, 

'  That  this  cafe  was  not  like  that  ^f  a  truftee  out  of  pojfejjion  \ 

for  the  late  earl,  who  contracted  thefe  debts  by  judgment, 
was  in  pojpjfion  ;  and  as  he  was  fcifcd  of  the  legal  eftatc  in  fee, 
r  n  1  fo  was  he  alfo  the  viftble^  as  well  as  the  legal  owner  of  the 
eftate;  and,  upon  the  credit  of  this  eftate,  might  be  fuppofed 
to  have  been  trufted  for  this  money  j  and  the  judgment  cre- 
ditor might  think  hirafelf  fafe  by  means  of  the  land,  and  lend 
"upon  that^ 

That  there  was  little  difference  betwixt  a  mortgage  and  a 
judgment ;  and  yet  it  had  been  admitted,  that  if  one  articled 
to  fell,  and  after  received  the  money,  and  then  mortgaged^  before 
he  conveyed  to  the  purch^for,  the  mortgagee  fliould  hold  the 
mortgage. 

It 
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It  might  be  granted,  that  in  the  cafe   cited  of  a  man's  ^inch  v, 

laking  a  dcfcdive  conveyance,  and  becoming  bankrupt,  tke  Winchii,- 

^reditors  (hould  not  avoid   it,  any  more  than  the  bankrupt  sba. 
Iiimrelf ;  becaufe  the  creditors  ftood  in  the  bankrupt's  place, 

^nd  {a)  could  do  no  more  than  he  could  have  done  himfelf.  ucMon  verfm 

But  that,  in  the  principal  cafe,  the  plaintiffs  claiming  under  BofvUe"?crf* 
disagreement  were  in  fault,  that  they  did  not  make  frelh  Br«Micr,4S9, 
fuit,  but  delayed  it  nine  years ;  whereas  they  ought  to  have 
^ome  before  for  an  execution  of  this  agreement,  which  would 
{probably)  have  prevented  thefe  creditors  from  lending  their 
money,  or  if  they  had  taken  a  fecurity  of  the  premifTes  pendente 
lite  J  it  would  not  have  availed  them. 

Lord  chancellor  Cowper :  Articles  made  for  a  valuable  con- 
fideration,  and  the  mt)ney  paid,  will,  in  equity  bind  the  eftate, 
-and  prevail  againft  any  judgment  creditor,  mefiie  betwixt  the 
-articles  and  the  conveyance  j  but  this  muft  be,  where  the  con- 
fideration  paid  is  fomcwhat  adequate  to  the  thing  purchafed  ^ 
for  if  the  money  paid  is  but  a  fmall  fum^  in  refpeft  of  the 
^alue  of  the  land,  this  (ball  not  prevail  over  a  mefne  judgment 
creditor. 

In  the  principal  cafe,  the  confideration  was  net  adequate ;  for  r  o  i 
-the  countefs  dowager  of  JVinchelfeOy  with  whom  the  agree-  ^  ^ 
ment  was  made,  parted  with  ng  momy^  having  only  made  a 
<onditional  furrender,  in  order  for  a  common  recovery ;  bcfides, 
I  know  the  inducement  with  the  lords  to  afErm  the  decree, 
was  the  plaintiffs  propofal  to  pay  the  debts  by  judgment  and 
bond.  And  the  decree  intended  to  provide  that  the  fettlement 
(hould  not  prejudice  the  creditors. 

For  which  reafon,  tho'  that  claufe  was  left  out  in  the  decree 
below,  yet  fince  the  confideration  is  not  adequate,  it  (hall  not 
be  fo  far  regarded  in  equity,  as  to  bar  a  judgment  creditor, 
who  has  a  legal  lien  upon  the  eftate.  ( i ) 


(1)  Reg.   Lib.   A.    1714.   fo.  365.  "  power  to  charge  6000/.  onthejoin- 

This  caafe  coming  on  to  be  heard  for  **  cure   eftate    of    Etizdbeth    couiit-'fs 

farther  directions  after  reference  to  the  "  dowager   of    f^^inchel/ea,     after   her 

jnafter  to  ftate  the  feveral  claims  upon  *'  deatli,  and   the   quelUon    is,  Whc- 

thc  eftate,  '*  His  lordfhip  declared  that  **  ther  the  faid  power  is  a  confideration 

■**  the  confideration  of  the  agreement  **  fo  adequate   to   the  fettlement  that 

^«  made  by  the  faid  Char  Us  late  earl  of  •'  was  to  be  made  for  the  fame,  as  that 

"  Wincbel/ea,  was   the  giving  him  a  "  the  faid  agreement  ought  to  prevail 

Q-'  "againft 
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*'  agalnft  the  creditors  of  the  faid  earl 
**  by  jttdgmetit  or  bond,  and  that  hh 
*'  lordihip  was  of  opinion  that  the 
<*  plaintiflPs  equity  to  ha?p  the  faud 
•'  agreement  nenbrmed,  was  not 
**  ftrong  enougk  to  ftand  in  the  way  oif 
*'  the  Uud  creSitort  who  had  a  legal 
''  lien  on  the  faid  eftate,  for  that  if 
«'  all  the  faid  creditors  of  the  faid  earl 
'^  ihottld  come  in  and  be  paid  their 
«'  debts,  the  e^te  to  be  fettled  will 
''  ftill.  be  an  over-v^ue  for  what  the 
*/  faid  counteis  parted  with,  which  waa 
*'  only  a  liberty  eo  raife  the  faid  6000  A 
''  and  that  npt  to  ta|^  place  during 


"  her  life,  but  only  on  th^  reyerfioa 
*<  belongbg  to  the '  faid  ear),  for 
«'  which  all  the  refidne  of  the  eftate  is 
*'  to  b^  fettled  in  remainder  09  her^, 
**  whidi  is  very  confiderable  afttt  the 
''  debts  paid.  And  his  lordfliip  farther 
<'  declared  that  this  his'  opinion  wis 
*'  agreeable  to  the  order  made  iwon 
«  hearing  the  canfe,  in  frfikh  the  nke 
**  regard  was  had  to  the  crediMrsof  the 
'^  faid  late  earl^  and  which  has  finco 
''  been  confirmal  on  appeal  to  thfc  houii» 
«'  of  lords.'*  Then  fblfow'  diredions  tp 
the  matter  to  fell  afqAcient  p9Jt  of  th^ 
eijtates  for  j^yment  of  ^t  cpMltors* 


D£ 


J5E  [284  J 

Term.  S,  Michaelis,  1715. 


A 


Gillet  verfus  Wray.  Cafc  f  7. 

Man  by  hit  will  leaves  his  grandaughter  an  annuity  of  *,3? 'fj*!,^^ 
10  U  feramtmn  for  life,  atzd  afterwards,  fay  a  codicil    One  by  will 


leaves 


to  his  wUI,  declares,  that  «  if  his  grandaughtet  (hall  marry  'l"^,^  ^J'^l 

**  with  the  good  liking  of  his  truftecs,  then  fhe  (hall  have  1 50  /.   gran<Uughter  j 

^^  in  lieu  of  the  annuity,  and  her  annuity  to  ceafe/'  with  the  execu- 

tor's confenty 
^iiiea  t  portion  ;  fkt  mtrrteiy  fans  conrent,  a  mui  worth  nothins ;  hufband  is  not  mdtled  to  the  mo* 
«m«7}  the  having  married  with  the  executor*s  confent  being  a  condition  precedent  to  the  gift  of  the 
portioo.  (i) 

The  grandaughter  afterwards  marries  one  worth  nothing, 
^J)d  without  the  confent  of  any  of  the  truflees. 

Whereupon  it  was  objeScd  by  fcrjeant  Hoopery  that  the 
""cflraint  of  marriage  was  only  in  terroreniy  and  that  the  gran- 
daughter, notwithftanding  her  having  married  as  above,  ought 
Mohave  the  150/.  portion. 

But  the  lord  Cowper  decreed  (2}  the  contrary,  faying,  here 
^as  a  provifion  made  either  way,  and  where  the  provifion  for  [  285  j 
^he  child  is  in  the  alternative,  and  there  is  a  condition  pre- 
cedent to  the  gift  of  the  portion,  (viz.)  ifjhe  marries  with  con» 
fi^^t^  (ffr.  and  that  is  not  performed,  and  the  child  is  ftill  pro- 
vided for,  the'  not  with  the  greater  portion,  equity,  in  that 
<^afe,  docs  not  relieve. 


(0  Vide  Peyton  v.  Bury,  poft.  2  voL  626, 
(z)  Reg.  Lib.  A.  1715.  fo.  123. 


Q^  o  Daglcy 
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Cafe  68.  ^^S'^y  '^^^f^'  Tolfcrry. 

^n^^xx^^o^^     y4    "^^^^"8  ^  ^*^^'"  ^'^^  ^^^  ^^"^  •"'"^"^  children,  docs  by 
under  the  name    -*^-^  •   ^jn  dcvifc  100 /.    a-piecc  to  thcfc   infent  children, 

of  Dawley  ver-  -  •  i  •        .  ^      . 

fus  Belfry.  mentioning  no  time  or  payment,   and  makes  the  defendant 

\}^'^:\  ^**-     executor,  and  dies. 

300*  pi.  !•  ' 

PaymeDt  to  the 

father  as  guardian*  of  a  legacy  given  to  a  child*  ill ;  tho*  the  teftator  ky  parol  on  his  death- bei 

dircdedit*  (i) 

tt  was  proved  in  the  caufe,  that  the  teftator,  on  his  death- 
bed, gave  dirf^liensy  that  the  executor  Jhould  pay  thefe  legacies  to 
the  father  of  the  infants^  that  he  might  improve  the  money  for  their 
benefit. 

Accordingly  the  defendant  the  executor  actually  paid  thefe 
four  legacies  to  the  father. 

Several  years  after,  the  youngeft  child  coming  of  age, 
there  was  an  account  betwixt  the  father  and  the  youngeft  fon, 
and  it  appeared  the  father  was  indebted  to  this  youngeft  fon  in 
aco/.  (including  the  100/.  legacy)  and  that  the  fon  paffed  the 
accounts,  and  accepted  his  father  as  debtor  for  the  fame,  which 
was  urged,  as  an  agreement  to  the  antecedent  payment  that 
had  been  made  of  this  legacy  to  the  father. 

Alfo  after  the  faid  youngeft  fon  came  of  age,  he  never  made 
[  286  J      ^"y  demand  againft  the  defendant  the  executor  j  fo  that  there 
was  an  acquiefcence  for  near  fifteen  years. 

It  happened  afterwards,  that  the  youngeft  fon  being  a  bank- 
rupt, the  commifEoners  made  an  aflignment  of  the  bankrupt's 
cfteds  to  the  plaintiff,  in  truft  for  himfelf  and  the  reft  of  the 
creditors,  and  the  plaintiff  thereupon  brought  a  bill  againft 
the  defendant  the  executor  for  this  100/.  legacy,  and  had  a 
decree  for  the  fame,  in  regard  the  payment  of  the  legacy  to  the 
father  and  guardian  was  ill* 

And  this  decree  being  made  by  Sir  John  Trevor  mafter  cf 
the  rolls,  an  appeal  was  brought  before  lord  chancellor  Cowpery 

(0   Yet  in  Philips  v.    Paget,  2  Atk.  Si.  lord  Hard'wicke  expreflc*  his    dif* 
iatisfadlioQ  with  this  decifion. 

wha 


DeTcrm.  S.  Michaclis,  171 5« 

"^•rho  affirmed  the  decree ;  for  that  (as  he  faid)  if  the  fame  were    ^ 
^r-cvcrled,  it  might  encourage  payments  to  parents  and  guar-     Tolfjjrry 

^ians,  in  wrong  of  infant  children ;    but  it  was  thought  a  f 

Aard  cafe,  and  the  depofit  ordered  to  be  divided. 


+  The  teftator's  having  dire£led  the  payment  of  the  legacy  to  be  made  to  the 
father  of  the  infant,  makes  the  decree  carry  with  it  a  great  appearance  of.  hard- 
ihip  ;  'for  which  reafon,  and  becaufe  this  particular  is  omitted  in  the  hook  refer- 
red to  in  the  margin,  the  regiiler's  book  has  been  fcarcheJ,  from  whence  it  ap- 
pears, that  the  cafe  is  here  rightly  ftated,  and  that  great  fkrefs  was  laid  on  this 
circuinftance  in  the  petition  of  appeal.  ( i ) 

(i)  The  principle  upon  which  lord       cide  this  cafe,     Is  rather  mere  fully 
Cnv//r  thought  himfelf  bound  to  de-       itated,  i  Eq,  Ca.  Ah*  300, 


Day  ver/us  Trig.     Before  Mr.  J.  Tracy  in  tie  Cafeeg. 
abfence   of  Lord  Chancellor. 


0 


N  E  dcvifed  all  his  freehold  houfes  in   JlderfgaU-ftruU   *  ^^'  ^*'  Ab. 
London^  to  the  plaintiff  and  his  heirs,  and    in  faA  the   q^'^  VJ\{t%  m 
teftator  had  no  freehold  houfes  there,  but  had  leafehold  houfes   ^>*  freehold 

,  houfes  in  A, 

tncrc.  and  Lath  none 

but  lenfehoid 
houfes  there,  the  leafehold  &all  pafs.    Secus  io  a  grant* 

Decreed  by  Mr.  J.  Tracy^  that  tho'  in  z  grant  of  all  one's  [  287  J 
freehold  houfes,  leafehold  houfes  could  not  pafs ;  and  that  in 
the  cafe  of  a  will^  had  there  been  any  freehold  houfes  to  fatisfy 
the  will,  the  leafehold  houfes  fhould  not  have  pafTed ;  yet  the 
plain  intention  of  the  teftator  in  the  principal  cafe  being  to 
pafs  fome  houfes,  and  he  having  no  freehold  houfes  there,  the 
word  [freehold]  ftiould  rather  be  rejetScd,  than  the  will  be 
wholly  void:  and  the  leafehold  (hould  pafs;  and  that  the  fuit 
was  proper  in  equity,  fince  the  leafehold  houfes  (being  chattels) 
could  not  pafs  by  the  will  without  the  aflent  of  the  executor, 
which  aflent  he  was  compellable  to  give  in  equity. 


CI4  Gofs 
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Cafe  70. 

Lord  Chan- 
cellor 

COWPER. 

a  Vcrn.  699* 
1  Cq.  Ca«  Ab« 
-  406.  pK  3* 
m  Eq.  Ca.  Ab« 
396.  pi.  5*  6. 


Ca88] 


A  will  of  Unci 
may  be  g'»od  at 
law,  as  being 
well  executed, 
aid  yet  ill  in 
equity,  as  if  ob- 
tained by  fraud. 


Gofs  ver/iis  Tracy. 

^    By  his  will  had  devifed  his  land  to  his  mother  in  fee, 

and  tlic  mother  was  afterwards  told  by  J.  S.  that  this 

will  would  not  be  good,  but  ought  to  be  guardid^  (as  he  called 

it,)  and  that  he  would  make  another  will  for  the  teftator, 

which  he  would  take  care  (bould  he  fuffkitntly  guarded. 

Accordingly  J.  S.  drew  the  will  i  which  was  fo  drawn,  that 
J.  thereby  gave  the  land  to  his  mother  for  li/e  enfyj  remainder 
to  J.  S.  in  fee. 

The  mother,  on  the  death  of  J,  brought  a  bill  to  eftablifii 
the  firft  will,  and  examined  the  now  plaintiiF  as  a  witnefs  to 
prove  the  ill  praAices  made  ufe  of  by  J.  S.  in  obtaining  the 
fecond  will ;  after  which,  and  {)efore  the  hearing  of  the  caufe, 
the  mother  died,  having  made  her  will,  and  given  a  rent- 
charge  with  a  claufciof  diftrefs,  out  of  the  eftate,  to  the  plain- 
tiff, and  devifed  the  lands  fo  charged  to  others  i  and  there 
were  divers  witnefles  examined  to  prove  if,  the  firft  teftator 
fton  composy  when  he  made  his  fecond  will. 

Lord  chanciUor :  A  will,  tho'  good  at  law,  may  yet  be  fet 
afide  in  equity  for  f  fraud  ;  as  if  A,  fhould  agree  to  give  Bm 
bank-biHs  to  the  amount  of  1000/.  in  confideration  that  B» 
would  make  his  will  and  thereby  devife  his  lands  to  jf»  and 
accordingly  B*  does  make  fuch  a  will,  and  J.  gives  B.  the 
bank-bills,  but  thofe  bank-bills  proved  to  be  forged;  this, 
tho'  a  good  will  at  law,  (hall  neverthelefs  be  avoided  in  equity 
by  the  teftator 's  heir,  for  the  fraud.  - 

In  like  manner,  if  J.  had  devifed  his  lands  to  his  mother 
in  fee,  and  afterwards  J.  S.  the  defendant  had  told  J.  the 
teftator,  a  d  not  the  mother,  (as  in  the  principal  cafe,)  that 
the  will  was  a  void  will  for  want  of  its  being  well  guarded  ; 
and  that  he  would  make  another  will  for  the  teftator,  that 
(hould  be  effectually  guarded  ;  and  accordingly  he  had  made 
another  will  for  the  teftator,   whereby  the  eftate   had  been 


t  Et  vide  in  i  Chan.  Rep»  (laft  ejit.)  12,  66. 
ihg  fet  afide  in  equity  for  fraud 

3 


Inflances  of  a  will  of  land  be- 
^cvifed 
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&mkd  toAe  modier  For  lifif  mfy^  the  remainder  to  J.  S.  (the 
^SeihiJiiit)  ia-  fee ;  this  would  be  a  good  will  in  law,  if  at- 
^^cfttd  pwrfoant  tortke  ad  of  parliament,  but  would  be  kt  afide 
m  ji  equity  for  ifce  fraud  $  but  as  to  the  evidence  of  thief  teftator's 
Xsenig  m9n  cmpoif  that  is  intireiy  at  law,  and  to  be  tried 
^diere.  (i) 

Sic§nJljy  Upon  oflFering  the  depofitions  of  the  plainttflFto  be 
xread,  it  was  obje£ted,  that  the  plaintifPs  own  depofitions  could 
ziotbe  read,  forafmucb  as  he  was  a  party  claiming  under  the 
'^U  in  controverfy,  *  and  fo.could  not  be  a  witnefs  for  the  will ; 
sind  fir  Joftph  Jgkyll  cited  77///scafe  (j),  where  one  was  ex- 
amined as  a  witnefs,  who  at  that  time  was  no  ways  concerned 
in  point  of  intereft,  but  afterwards  became  Interefted,  and  at 
21  trial  at  bar  In  this  cafe,  the  judges  of  C  B,  fent  a  judge  to 
mbe  court  of  B.R.  for  their  opifiion  in  the  point,  who  held, 
Ybat  the  depofitions  could  not  be  read;  for  that  the  v/itziefs 
liioifelfwas  living,  and  he  himfelf  could  not  have  been  a  wic- 
Midb  at  that  time  viva  voce^  becaufe  he  was  then  interefted. 

But  hrd  cbancelhrj  in  the  principal  cafe,  becaufe  the  Witnefs 
was  a  good  witnefs,  and  difintereftcd  at  the  time  of  the  depo^ 
fition  taken,  and  this  being  in  the  nature  of  a  bill  of  revivor, 
to  have  the  benefit  of  the  proceedings  in  which  the  plaintllF 
was  examined,  admitted  f  the  plaintiflPs  own  depofitions  to 
be  read,  (2) 

After  which,  the  court  directed  an  illue  in  Middkfex^  where 
the  will  was  made,  (tho*.  the  lands  lay  in  Shropjhire^)  to  try^ 
whether  the  will,  by  which  the  lands  in  f<;e  were  dcvifed  to 
the  wife,  was  the  lafl  will  of  the  teftator  A. 

Upon  this  occafion  ferjeant  Hooper  ohtter^  put  the  following 
cafe^  as  having  happened  in  his  experience,  viz,  J.  S,  was 


Goss  V. 
Tract. 


Ctfe  whcfe  t\e 
pUintiff  himfelf 
a  good  witneri  s 
as  where  a  wit- 
nefs it  exaniiii* 
'ed  who  at  that 
time  is  difinter. 
efted,  but  after- 
wards becoraet 
interefted  and 
plaintiff  in  tne 
caiife,  hisdepo- 
fii'ioTXk  ihail  be 
read. 


(4)  Salk.  xSS. 


(l)  So  Jatius  v,    CreaviSj  poll.   2 
vol.  270.     Bennst  v.  /Wif,  2  Atk.  324. 


IVehb  V.  Cleverdin,  2  Ack.  424.  Jnon^ 
3  Atk,  17. 


f  Sec  2  Vein,  472.  Callow  vcrfus  Mimf\  wJiere  a  witnefs  was  examined  be- 
fo/«  the  hearing  while  (he  was  intereitcd,  but  atter  the  hearing  (lie  releafed  her  in- 
tereft, and  was  examined  again  before  the  mailer,  and  her  depofitions  before  the 
inaller  were  allowed  to  be  read. 


(2)  So  Haws  V.  ManJ,  2  Atk.  615.  Glynn  v.  Bank  of  England,  a  Vez.  42. 


the 
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Gos   s  V.  the  Airviving  fubfcribing  witnefs  to  a  bond,  and  aften 

1 RACT.  ^|jg  obligee  in  the  bond  made  J.  5.  the  Airviving  witnefi 

^^tl  Tend  «^ccutor ;  in  an  aftion  ♦  brought  by  J.  S.  the  executor, 

it  made  exccu-  this  bond,  the  court  allowed  evidence  to  prove  the  plair 

irgeJ*;  in  an  ^and  to  the  bond,  he  being  difabled  himfelf  to  give  evid 

adion  bro.ght  ^j  j^^^)^  ^s  if  he  was  dead. 

by  him  on  the 
bond,  evidence 
iball  be  admitted  to  prove  the  plaintifTs  hand  as  a  proof  of  the  bond. 

[  •ago  J  Alfo  in  the  principal  cafe  it  was  declared,  that  a  gra 

when  he  appears  to  be  a  bare  truftee,  is  a  good  eviden 
prove  the  execution  of  the  deed  to  himfelf. 


Cafe  71.  Scale  verjus  Scale. 

rreccd.  in  /^  N  E  dcvifcd  that  all  his  money  in  the  govemment-l 

a  eV.*  Ca/kb.  ^^  fliould  be  laid  out  in  a  purchafe  of  lands  of  3  or  40 

346.  pi.  7«  year,  and  fettled  on  his  eldeft  fon  J,  and  the  heirs  ms 

Gilb.  Rep*.  105.  his  body,  remainder  to  his  fecond  fon  B.  and  the  heirs 

Ontdetifcsaiihii  of  his  body,  bfc.   and,bequeathcd  the  reft  ofhisperfonalc 

money  in  the  go-  ' '  *        ^  ■ 

^emment  fundi    to  yt.  and  the  heirs  male  of  his  body,  remainder  over,  it 

to  be  laid  out         ^ 

in  the  purchafe    ^^^^  manner. 

•f  land  of  3  or 

4C0I.  per  annum,  to  be  fettled  on  the  eldeft  fon,  and  the  heirs  male  of  his  boJy ;  remainder 
fecond  fon,  and  the  heirs  male  of  his  body,  &c.  and  devtfes  the  reft  of  his  pcrfonal  eilate  to  hii 
fon,  and  the  heirs  male  of  his  body  j  remainder  to  his  (econd  fon^  Ice.  the  pcrl'enal  eftate  can 
intailed,  but  the  wnule  vcfts  in  the  eldeft  foo.  (1) 

Where  3  or  Lord  chancellor  I    It  is  clear  the  pcrfonal  eftate  canm 

400I.  per  annum     , 

is  direfted  to  be  mtailcd,  but  the  whole  property  thereof  vefts  in  J.  As  U 
SourJtm  take  ^^^^^^  d^vifc,  I  will  conftrue  it  in  the  moft  liberal  fenfe; 
it  ia  the  largcft    j^  being  dircftcd  that  lands  of  7  or  4.00  /.  per  annum  fhoul 

fcnfc,  and  con-  ,rj-/uni-  / 

ftrue  it  to  be       purcbaied.  It  inall  be  400  /•  per  annum, 

400I. per  annum. 

Lands  dircftcJ  ^"^  ^^^'  ^^  ^^^  infiftcd,  that  this  being  the  cafe  of  m 

to  be  purchafcd  dircdled  to  be  laid  out  in  land,  was  to  be  conftrued  like  1 

^.and"th7h.irs  riage-articlcs,  where  lands  are  covenanted  to  be  fettled  i 

male  of  his  ^^^  hufband  and  the  wife,  and  the  heirs  male  of  the  bo 

body,  rcmAmder  ' 

to   £•  equity 

will  not  decree  it  to  be  fettled  to  A>  fur  life,  remainder  to  his  tirft,  &c.  fons. 


(1)    So   Butterfald  v.   Butterjieldy   l  kam  v.  Gregory,    5  Bro.  Pari,  Ca. 

Vez.    133,  154.     StrattottW,  Pnyre,  3  Duh  of  Montague  v.   Lord  Beauli 

Bro.  Pari.  Ca,  257.     Earl  of  Chatham  Bro.  Pari.  Ca.  255. 
v.  rotbiU,  6  Bro.  Pari.  Ca.  \^o.    PtU 
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'^^ehuftand,  in  which  cafe  the  court  would  order  a  RfiQ,  fet- 
icmtnt^viz.  to  the  father  for  life,  remainder  tothefirft,  ^c. 
L40I1,  to  the  intent  that   the  hufband  might  not  bar  it.     And 
FVr  the  fame  reafon  (hould  do  fo  here : 


Seali<v, 

Seals. 


Ytt  J^d cbanceUer  faid  this  cafe  differed:  for  that  in  mar- 
iage  articles  the  children  are  confidered  as  [a)  purchafors ;    («)  Vide  ute 
ut'  in  die  cafe  of  a  will,  (as  this  was)  where  the  teftator  ex-    itil'  vcrfni 
Tcfleshis  intent  to  give  an  eftate-tail,  a  court  of  equity  ought   ^®**"'*** 
lot  to  abridge  the  bounty  dire£ied  by  the  teftator. 


Cafe 


'2. 


^. 


2  Vcrn,  701, 
Freccd.    in 
Chan.  423. 477. 
Gilb.  Chan. 

I  Kq.  Ci.  Ak. 

ayo-  pi.  7. 
1  Eq.  Ca.  Ah. 
597.  pl.  15. 
Mortgage  in  fee 
it  ma»;c  redeem- 
able on  payaenC 
diei^  bjvini  de- 


Howcl  verfus  Price,   et  ccon\ 

In  confideration  of  300/.  made  a  JVeUh  mortgage, 
{viz.)  a  conveyance  in  fee  of  ^2 per  ann.  in  JFalcs^  under 
a  provifo  to  be  void,  if  A,  his  heirs  or  afligns  fhould  pay  to 
the  mortgagee  or  his  heirs  300  /.  on  any  Michaelmtis  Day^  giv- 
ing fix  months  notice,  and  the  mortgagee  to  have  the  rent 
which  (hould  be  then  in  arrear  3  but  there  was  no  bond,  or  co- 
venant to  pay  the  money. 

^^"^ooL  and  intereft  upon  any  Michaelmai  day,  on  fix  months  notice,  mortgagor 
Vtfed  his  perfonal  eftate  Co  hit  wife  |  pcrfonal  eftate  Is  liable  to  pay  the  morrgj^c. 

The  mortgagor  continued  in  pofleflion,  and  payed  the  in-, 
tereft  during  his  life,  and  by  his  will  gave  fome  legacies,  and 
devifed  the  furplus  of  his  pcrfonal  eftate,  fubjed  to  his  debts, 
to  his  wife  and  daughter,  whom  he  made  executors  (1),  and 
died.  Upon  which,  the  daughter  dying  foon  after,  the  heir 
brought  this  bill  againft  the  widow  the  furviving  executrix, 
to  compel  the  applying  of  the  perfonal  in  exoneration  of  the  [  292  ] 
real  eftate. 

Sir  Jof,  Jekyll  pro  quer*  infiftcd,  that  this  mortgage  was 
money  borrowed,  and  a  debt,  of  which  the  mortgagor's  pay- 
ing intereft  was  an  evidence  ;  that  the  {a)  heir  was  favoured    (tf)  Ante  1-74. 
in  equity,  beyond  an  adminiftrator,  or  an  executor ;  for  if  a    s^'"^j\"  y*"^'"? 
man  were  to  article  to  purchafe  an  eftate  in  fee  and  die,  the    3*4- 
heir  ftiould  compel  the  executor  *to  lay  out  the  money,  and    Roj,  &  !^7 5.  Ij- 
(hould  take  the  laqd  when  bought;  and  if  equity  would  favour    ^^"^*  T'^"* 
tbe  heir,  fo  far,  as  to  help  him  to  a  new  eftate,  ^ifortioriy  in    wic^c. 


^ 


(1)  "  As  well  t8  pay  his  debts  as  to  levy  his  debts,"  Pre.  Cha.  423. 

this 
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How^L  «•     this  cafe,  wotild  it  iAterjkrfe,  to  fhffifvi  to  Mih  the  M  dne^ 
PticB.       that  the  mortgagor's  eoiitinuing  iit  poftffidil  flfchvetf  thiff  wi^ 
only  a  debt  upon  the  ellace ;  and  if  die  mor^^^kgee  bad  enter- 
ed, and  received  the  profits^  he  muft  hare  been  aec^tmfa&le^ 
and  they  wotild  have  gone  towards  leflening  the  debt;*  My^ 
and  notwichftanding  the  covenant^  that  the  mortgagee  Ihould 
have  the  arrears  of  rent  due  on  the  AScbaglfMs  i%y^  that  tli9 
money  fhould  be  paid  in,  yet  equity  would  not  allow  diat» 
but  they  would  go  towards  fatisfadlion  of  the  mortgage  money, 
fo  if  the  mortgage  were  evided,  or  were  not  of  value  to  pay, 
or  anfwer  the  mortgage  money,  equity  v^uld  make  the  mort- 
gagor anfwer  the  furplus. 

Befides,  the  very  loan  of  the  money  created  a  debt  in  equity, 
and  the  over- value  of  the  eftate,  {viz.)  52/.  per  afm.  mortgaged 
for  300  /.  proved  it  to  be  fo  beyond  all  contradi6Hon. 

Mr.  yemm  cont.  This  is  a  conditional  (ale  betwixt  the 
mortgagor  ana  mortgagee,  that  the  mortgagee  ihould  have  the 
land,  until  the  mortgagor,  or  his  heirs,  fhould  pay  the  money ; 
but  ftill  it  was  in  the  eleAion  of  the  mortgagor,  whether  ever 

C  293  ]  he  would  pay  the  money,  and  the  mortgagor  was  no  way  com- 
pellable to  pay  it,  any  more  than  a  pawner  is  bound  to  pay  the 
money  for  which  the  pawn  was  made,  neither  will  any  a&ion 
of  debt  lie  for  this  money. 

I  admit,  if  the  mortgage  were  eviftcd,  or  the  land  not  of 
value,  the  mortgagee  might,  in  equity,* recover  the  money 
againft  the  mortgagor;  but  that  would  be  becaufe  of  the  fraud 
that  the  mortgagor  would,  in  fuch  a  cafe,  be  guilty  of;  it 
may  be  refembled  to  the  cafe  of  a  father's  mortgaging  his  land 
(tf)Saik.4so.  {a)  and  dying,  whereupon  the  fon  enters,  though  this  be  a 
Evelyn *l«fui  ^^^^  ^"^  ^^  incumbrance  on  the  fon's  eftate,  when  the  equity 
E»ciyn,  2  vuL  of  redemption  defcends  to  him,  yet,  as  it  was  never  the  fon's 
debt,  the  fon's  perfonal  eftate  (hall  not  be  applied  in  exonera^ 
lion  of  fuch  mortgage. 

Lord  chancellor  a(ked,  whether  there  had  been  any  precedent 
in  this  cafe,  and  faid,  that  here  did  not  appear  to  be  any  don- 
tra£V,  either  expreffed,  or  implied,  for  the  payment  of  this 
mortgage  money,  nor  was  the  mortgagor  any  ways  compel* 
lable  in  his  life-time  to  pay  it ;  and  if  fo,  why  (hould  his  ex- 
ecutors? That  the  exonerating  of  the  real  out  of  the  perfonal 
eilate,  was  the  applying  one  man's  eftate  to  the  clearing  of 

another's  ^ 


«.64« 


\ 
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^otlier's;  for  which  he  covdd  f^  oP  KP^n.    Sid  aJjium.  £ot     Howrt  v. 
JFi^itjber  poiMtdofratipn.  Price.  * 

itfcfms  SuTbmas  Pwns  (as  amicus  cur.)  inrormed  the   ^^^f^^^  portion 
^soait^  that  where  pprdons  were  charged  upon  an  eftatc,  in  the  j^df*!S?thw 
«pi|MBm  nwmer  of  fcttlemcnts,  the  perfonal  eftate  had  been  ^{ti'^'Utr* 
^hyrefJ  ta  rmnerate  the  Und  of  thefe  portions,  diough  ther«  totStSt^tt  to 
siever  were  any  Qovffoants  for  the  pajrment  of  them  j  but  Mr,      *^*  "* 

yermw  denied  that  he  ever  jp^e w  of  any  fncb  d^ree. 

.    t  Afierfiards,  this  cafe  coming  on  again  to  be  argued,      [  294  ] 
lord  chancellor  feemed  to  be  ftrongly  of  opinion,  that  the 
lierfpnal  eftate  ihould  be  applied  in  eafc  and  exoneration  of  the 

^e^leflate. 

1^,  fof  Ibit  the  fadier's  will  had  faid,  that  his  executors 
JhouU,  iy  bis  ftrftud  fftati^  pay  and  levy  his  debts. 

And  if  (though  the  will  were  filent)  on  the  teftator's  dy- 

iog  indebted,  the  perfonal  eftate  ought  to  be  applied  to  pay 

the  Mits,  in  eafe  of  the  real  eftate,  a  fortiori  muft  it  be  fo, 

*wiien  Che  will  was  exprefii  that  all  the  debts  (hall  be  paid 

meteoitt. 

Tdly^  This  300/.  mortgage  money  was  a  debt,  for  fo  is  al} 
money  (i)  borrowed^  indeed  it  was  a  debt  of  a  fpecial  nature, 

and 


t  Luua  28,  OBoh.  1 717.     On  the  equity  referved  after  the  trial  of  an  iflue 
that  had  been  direded  by  the  court* 

(i^  The  perfonal  eftate  of  a  teftator  456, 4$7.  HelUday  v.  Bowman,  (cited) 

fliall  m  all  cafes  be  primarily  applied  in  Bro.  Cha*  Rep.  145.)     So  it  ihall  be, 

diicharge  of  his  ferjknd  debt«  (or  ge-  although  fuch  perfonal  debt  be  alio  fe- 

neral  legacy)    nnlefs  he   by   exprefs  cured  by  mortgage,  as  in  the  prefent 

words  or  mamfeft  intention  exempt  it,  cafe  of  HcnuelTy,  Friee.     Cope  v.  Cope, 

2  Adc.  625.     3  Atk.  202.     Uafle^MOod  2  Sidi^.  449.  Fockky  v.  PockUy,  1  Vern. 

T.  Popi,  poft.   3  vol.  J24«     French  v.  36.     Ring  v.  King,  poll.  3  vol.  360, 

ehkhejier,  f  Bro.  Pari.  Ca.  192.     Fe-  Galton  v.  Hancock,  a  Atk.  436.     j^^- 

reyesv^  Moiert/bn,  Banb,  302.  Samwell  Sin/on  v»  Gee,  i   Vez.   251.     £arl  of 

y.  iFaie,  Bro.  Cha.  Rep.  144.     Dnh  Btlvedere  v.  Rochforf,  6  Bro.  Par.  Ca. 

•fJmcafierr.  Mayer,  Bro.  Cha,  Rep.  520,     So  lands  fubje6^  to  or  deviied  fof 

454.  (yet  it*  may  be  fo  exempted  as  in  payment  of  debts  ihall  be  liable  to  dif- 

BampfoU  y.  Wyndham,  Pre.  Cha.  101.  charge  fuch  mortgaged  lands  either  de- 

Wcdnfwright   v.  Bendlonues,   2  Vern.  fcended   or  devifed.     Bartholomrw  v. 

718.     Stapleton  y.  Colwlle,  Ca.  temp.  May,     i    Atk.    487,      Marcbionefi  -  of 

Talb.  202.    Walker  v.  Jackfon,  2  Atk.  Tnveedaley.  Earl  of  Coventry, ^ro.  Cha. 

624.     Anderton  v.  Cooke,  and  Kynafton  Rep.  240.     Even  though   the  mort- 

^  Kynmfon,  (cited)  Bro.  Cha.  Rep.  gaged  lands  be  devifed  exprefsly>^V.» 
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HowiL  <v.     and  for  which  there  was  a  particular  remedy;  the  remedy,  it 
Price.         ^his  cafe  of  a  mortgage,  being  not  by  mutuatus  at  law,  or  b) 
bill  inequity,  but  ftill  it  was  a  plain  remedy,  [viz.)  by  ejeft- 
ment  to  recover  the  pofTeffion  on  default  of  payment. 
*^  yUy^  If  in  this  cafe  the  mortgagee  had  been  in  pofleffion,  it 

would  not  have  made  it  lefs  a  debt,  ftnce  the  creditor  would 
thereby  have  had  his  reinedy  in  his  own  hands. 

^thly^  It  was  fuch  a  debt,  as  the  mortgagor  took  great  care 
that  he,  his  heirs  or  affigns  might  at  any  time  be  at  liberty  ta 
pay  off. 
r  ^QC  1  S^^hi  '^^^  running  on  of  intereft,  and  its  carrying  intereft, 

was  a  proof  of  its  being  a  debt,  and  the  provifo  faying,  dia( 
if  the  mortgagor  his  heirs  or  affigns  fliould  pay  the  300  /•  and 
the  rent  or  arrear  of  rent y  &c.  in  this  cafe  by  the  word  [rent] 
was  to  be  underftood  the  intereft  or  profit  of  the  money,  and 
what  the  money  yielded. 

Lajlht  He  faid,  from  hence  it  plainly  appeared  to  be  a  debt, 
viz.  that  in  cafe  a  mortgagee  died,  and  the  mortgagor  came 
to  redeem,  he  (hould  pay  the  money  to  the  executor,  and  not 
to  the  heir  of  the  mortgagee,  though  it  was  a  mortgage  in 
k'c,  it  being  money  fccurcd  by,  and  due  upon,  land. 

Wherefore,  upon  the  whole,  his  lordfliip  thought  it  a  ftrong 
cafe  in  favour  of  the  heir,  and  decreed  accordingly. 


to  the  incumbrance.     Scrle  v.  St,  Eloy,  rule  therefore  is  otherwife,  where  th€ 

pod.  2.  vol.   366.     So  Hnds  c/e/ceni^rii  charge   h  on  the  real  e^SLte  principaJfy, 

ihall  exonerate  mortgaged  lamdsdevifcd.  although  there  be  a  collateral  perfoDal 

Galfott  V.    Hanccck,   z   Atk.  424.     So  fecurity.     Counte/s  of  Co^jentry  v.  Eari 

unincumbered  lands  and  mortgaged  lands  9f  Co<ventfy,  poft.  2  vol.  222.     Freemum 

both  being  fpecifically  deviied  (but  ex-  v  Ediuards,  poft.  2  vol.  437.     pwljn 

prefsly    **  after  payment  of  all  debts, ")  v.  Eve/yn,  poft.  2  vol.664.     Or  wheie 

{hall  contribute  in  difcharge  of  fuch  the  debt  (although  perfonal  in  its  ciea- 

xnortgnge.  Carter  v,  Barnardijfou,  poft.  tion)  was  contradcd  originally  by  an- 

rcj.     But  in  all  thefc  cafes,  the  debt  other,  Copey.  Cope,  «Salk.449*  ^' 

being  confidcred  as  the  pcr/cnal  debt  of  got  v.  Ou^btoa^  poft-   347.     Lacam  v. 

the  tefiator  himfelf  the  charge  on  the  Mertins,     i    Vez.    312.       Lawfon  v. 

real  cftate  is  merely  collateral.     The  Hudfpn,  Bro.  Cha.  Rep.  58. 


Waring 


Dc  Term.  8.  Michaclis,    171 5* 


Waring  verfus  Danvcrs. 

TH  £  plaintiiF  was  a  fimplc-contra^l  creditor  of  J.  S. 
the  teftator,  for  40  /.  for  goods  fold  and  delivered,  and 
£led  his  original  againft  the  defendant  the  executor,  in  order 
to  recover  his  debt }  and  there  being  feveral  other  fimple- 
contrad  creditors ;  they  offered  the  plaintiff  to  come  in  for 
his  proportion  of  his  debt  with  the  other  fimple-contrai^  cre- 
ditors; but  the  plaintiff,  having  firft  filed  his  original,  in- 
fifted  upon  being  paid  his  whole  debt,  in  preference  to  the 
rtft. 

Upon  which,  the  executor  and  the  other  fimple-contrad 
creditors  entered  into  articles,  agreeing,  that  firft  the  execu- 
tor (bould  be  paid  his  debts,  and  in  the  next  place,  that  all 
the  other  fimple-contra£t  creditors  (hould  equally  (hare  the 
aficts  betwixt  them,  exclufive  of  the  plaintiff;  and  in  order 
to  bar  the  plaintiff  at  law,  the  executor  gave  judgment  in  the 
feveral  quantum  meruits  brought  by  the  other  fimple-contraft 
creditors,  for  the  feveral  fums  of  money  which  were  laid  as 
the  damages  in  the  declarations,  without  afccrtaining  the  da- 
mages by  writ  of  enquiry ;  but  care  was  tiken,  that  thofe 
damages  laid  in  the  feveral  declarations  fhould  not  exceed  the 
real  debt. 

And  on  a  bill  brought  by  the  fimple-contraft  creditor,  who 
was  thus  excluded  by  the  articles  between  the  defendant  the 
executor,  and  the  other  creditors ;  and  all  this  matter  being 
difclofed  by  the  anfwer. 

jjij  It  was  agreed,  that  both  in  law,  and  equity,  an  ex- 
ecutor might  retain  for  his  whole  debt  when  in  equal  de- 
gree. 

Next  it  was  infifted  upon  by  Mr.  Vernon^  that  as  an  executor 
might  prefer  himfelf,  fo  might  he  prefer  any  other  creditor  in 
equal  degree. 

It  was  true,  after  the  commencement  of  an  aiSlIon,  an  ex- 
ecutor could  not  pay  another  creditor,    before    fuch  other 


Cafe  73. 

At  ihc  Rolli, 

Executors,  in 
equity,    as  well 
as  ai  Uw,  may 
prefer  any  crc- 
dltar  in  equal 
decree,  or,  after 
an  a^ion  at  law 
brought  by  one 
creditor,  may 
cont'cfi  jui!g- 
Rient  to  another* 

(0 


[296] 


(i)  So  Morrice  v.  Bank  of  Englan{,  Ca.  temp,  Talb.  225, 


creditor 
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Waring  v. 
Dakvers. 


(«}  Preced.  in 
CbjAC.  iS8. 


[  297  3 

fA)Prtc.  ;• 

Chan.  79* 


creditor  had  recovered  judgment ;  but  ftUI  the  executor  wa; 
at  liberty  to  confefs  fuch  judgment  as  he  had  done  here^  anc 
he  might  do  it  in  fuch  manner  as  here  was  done,  vix.  by  con- 
fcffing  judgment  for  the  damages  laid  in  the  declaration ;  am 
if  this  was  for  more  than  the  juft  debt,  the  (riaintiff  at  lam 
might  reply,  that  fuch  judgment  was  not  pn  ven  iijvfio  iihit§  \ 
that  in  the  lord  Otford^s  cafe  (0)  in  the  houfe  of  lords,  upon 
an  appeal  from  a  decree  in  chancery,  it  was  adjudged,  that  an 
executor,  in  cafe  of  legal  aflets,  might  give  judgment  to  any 
one  creditor,  in  preference  to  another  \  and  that  though  in 
the  cafe  of  J»fiph  and  M$tt  [h)  it  was  decreed,  that  an  ex- 
ecutor, pending  an  zQ\on  at  law,  or  HU  m  iquiijj  could  not 
confefs  a  judgment  to  another,  yet  that  cafe  was  cited  in  this 
of  lord  Orfori*^  in  the  houfe  of  lords,  but  did  not  prevail^  and 
that  lord  Orford^s  cafe  bad  fettled  this  point, 

Thar,  befides  the  authority  above  mentioned,  tho  reafbn  oi 
the  thing  was  very  ftrong,  viz.  that  wherever  a  creditor  coold 
gain  an  advantage  at  law,  equity  fliould  not  deprive  bim  d 
it ;  for  all  creditors  had  but  an  equal  equity*  and  therefore 
where  one  of  them  had  got  an  advantage  at  law,  be  ought  to 
keep  it.     yigilantibuijurafubveniuni. 

Cur.  If  the  plaintiflF  defires  it,  I  will  fend  it  to  the  mafter 
to  fee,  whether  the  judgments  confefled  to  the  other  creditors 
be  for  more  than  their  real  debts ;  but  in  this  cafe,  the  plain* 
tiff  not  thinking  it  worth  his  while,  the  court  difmifiisd  dit 
bill  without  cofts,  it  being  fo  hard  a  cafe  i  but  afterwards,  on 
condderation,  the  mailer  of  the  rolls  gave  cofts,  and  the  de« 
cree,  on  appeal,  was  affirmed  by  the  lord  chancellor. 


Rawlins  nserfus  Powcl. 

yf  And  J?«  had  been  fellow  apprentices,  and  J.  bad  a 
*  great  friendfliip  for  B.  to  whom  he  owed,  upon  an  open 
account,  monies  computed"  to  be  upwards  of  300  /•  and  being 
a  bachelor,  but  having  brothers  and  fifters,  made  his  will 
giving  a  legacy  of  500  /.  to  B.  and  alfo  legacies  to  his  bro- 
thers and  fifters,  and  appointed  B,  executor,  without  exprefsly 
difpoftng,  by  his  wiif,  of  the  furplus  of  his  perfonal  eftate ;  foon 
after  which  he  died. 


Cafe  74. 

s  Eq.  Ca.  Ab. 
43S.  pi.  19. 

49  »•  P^'  *• 
Executor  has  a 

legacy,   and  no 

cxprefs  difpofi* 

tion  of  the  far- 

plai ;  on  a  bill 

brought  by  the 

next  of  kin  for 

a   dtftribution* 

the  exrcutor  an- 

fweri,  and  waves 

the  benefit  of 

the  furplus  by 

midalce  of  the  Uw  in  that  point  \  denied  xm  amcod  hit  aiifwcr«  though  he  proved  the  teftator  in- 

tcadfd  he  ihould  have  the  furplui. 

I-  '  The 
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The  brothers  and  fifters,  as  next  of  kin  to  the  tedator^    Rawliks  v. 
1)rougbt  a  bill  againft  B.  the  executor,  alledging,  that  he  was        ^owil. 
but  a  truftee,  ai  to  the  Turplus  of  the  perfonal  eftate,  there 
being  no  difpofition  of  it,  and  he  having  an  exprefs  legacy, 
Alfo  iniifting,  that  the  legacy  of  500  /.  fliould  be  deemed  a  £1-^' 
tisfadion  of  the  debt  which  J.  owed  to  £• 

The  executor  put  in  an  anfwer,  by  which  he  admitted  him' 
Jelf  ticc9untaUe  for  the  furplusy  but  infifted,  that  he  ought  to 
have  the  legacy,  beyond  his  debt. 

But  afterwards,  underftanding,  that  fome  refolutions  fubfe- 
quent  to  the  cafe  of  Fofler  and  Munt^  {viz.)  in  the  {a)  duchefs  (4)  viae  antt 
of  Btawftrf^  cafe,  and  that  of  Ball  and  Smithy  had  allowed,  "^ 
that  though  there  was  an  exprefs  legstcy  given  to  the  executor, 
and  no  devife  of  the  furplus  to  him,  yet  the  executor  fhould, 
on  the  particular  circumftances  of  the  cafe,  have  fuch  furplus, 
he  prayed,  thai  he  might  amend  his  anfwer  \  but  was  denied  by 

(i)  the  mafter  of  the  rolls.  f  *>  ?^*ir  joha 

TrcTor* 
And  on  hearing  the  caufe,  his  honour  decreed  Ci)  the  le- 
gacy to  the  executor  over  and  beyond  the  debt,  but  ordered 
that,  having  waved  the  furplus  by  his  anfwer,  he  fliould  ac- 
count for  it  to  the  next  of  icin,  though  there  was  (Irong  proof 
that  the  teftator  intended  the  furplus  to  the  executor,  and  had 
dire£led  the  fcrivener  to  infert  in  his  will  a  bequeft  thereof  to 
him  :  but  that  the  fcrivener  faid  this  was  unneceffary,  for  that   \*)y}^^  ^^\ 

the  executor  would  take  this  furplus  ic)  of  courfe.  cjfe  cited  ante 

9»  &  ii6. 
From  this  decree  the  plaintiffs  appealed  to  the  Urd  chancellor .      r  -i 

Cowpiry  where  it  was  urged  for  the  appellants,  that  this  le- 
gacy muft  go  in  fatisfaftion  of  the  debt  j  that  every  one  muft   Legacy  ftali  be 
be  juft  before  he  is  bountiful ;  and   that  it  had  been  decreed,    ^*'\^"  ^"  *!*'"' 
where  a  father  was  bound  to  give  a  portion  with  his  child,   portioxu 
and  afterwards  by  his  will  gave  a  legacy  to  fuch  child,  of  as 
great,  or  greater  value,  than  the  portion,  this  fhould  be  (e^n 
in  the  cafe  of  a  child)  a  fatisfaftion-of  the  portion  (2) ;  and 
they  cited  the  maxim  in  the  civil  hw,, debitor  non  prafumitur 
i^nare. 


(i)  Reg.  Lib,  B.  1715.  fo.  63. 

(2)  Vide  Copley  V.  CopUy,  ante,  i^-. 
Yot.  I.  R  i^rd 


De  Term.  S.  Michaclis,  i^i^. 


Rawlins  v. 

PbWBL, 

Legacy    not 
taken  in  fatis« 
fa^ion  of   a 
debt  upon  an 
open  account, 
whereitwai  un- 
certain on  which 
fide  the  balance 
was. 

(a)  Salk.  508. 
&  pod.  Chan- 
cel's cafe,  408. 


[  3^0  ] 


Lord  chancellor.  The  nature  and  circumftances  of  this  debt 
are  material ;  for  if  it  was  upon  an  open  and  running  accotixit, 
betwixt  the  teftator  and  his  executor,  (as  is  infifted  by  feme 
of  the  counfel)  fo  that  it  might  not  be  known  to  the  teftatoTt 
whether  he  did  owe  any  money  to  the  executor,  or  not ;  then 
the  teftator  could  not  intend  the  legacy  to  be  in  fatisfadion  of 
a  debt,  which  he  did  not  know  that  he  owed,  any  more,  than 
a  legacy  can  be  a  fatisfa£lion  of  a  debt  contracted  (j)  after  the 
making  of  the  will ;  and  this  cafe  differs  much  from  that  of  a 
bequeft  from  a  parent  to  a  child,  of  a  legacy  which  was  as 
great,  or  greater,  than  the  portion  which  the  father  was  bound 
to  give  fuch  child;  for,  in  that  cafe,  the  intent  of  fccuring 
the  portion  was  only  that  the  child  might  be  provided  for  by 
the  parent;  which  end  was  anfwcrcd  by  the  parent's  giving 
an  adequate,  or  greater  legacy  to  the  child  by  his  will^  and 
then  fuch  legacy  might  be  taken  to  be  in  exoneration  of  the 
land,  which  ^probably)  was  before  charged  with  jt.  But  let 
it  go  to  the  mafter  to  ilate  how  this  debt  did  arife,  with  all  the 
circumftances  of  it. 

With  regard  to  the  other  point  of  the  furplus,  his  lordfhip 
faid,  upon  the  plaintift''s  pcticioning  to  rehear,  the  caufe  was 
open  as  to  the  whole,  and  every  part  of  it  with  refpeft  to  the 
defendant;  while,  In  relation  to  the  plaintiffs,  it  was  only 
open  as  to  thotc  parts  of  rt  complained  of  in  the  petition ;  that 
it  would  do  very  well,  if  this  point  concerning  the  furplus 
were  once  fettled,  and  certain,  either  way ;  yet  in  this  cafe, 
where  the  defendant  himfelf  had,  by  his  anfwcr,  waived  any 
title  to  the  furplus,  he  would  not,  againft  his  own  conccffion, 
decree  it  for  him.   (i) 

But  in  Eafteritim  1718.  this  caufe  coming  on  upon  the 
mafter's  fpecial  report,  lord  chancellor  Parker  faid,  he  could 
not  but  incline  to  help  the  defendant,  who  by  miftake,  or 
mifadvice  only  of  his  counfel,  was  in  a  way  of  Jofing  his  right. 
Therefore,  if  the  plaintiffs  would  bind  the  defendant  by  his 
anfwer,  from  taking  the  furplus  as  executor,  they  ought  to 
take  it  upon  the  terms  in  the  anfwer,  {viz,)  the  executor 
waives  the  furplus,  but  infifts  on  his  debt  and  legacy;  and 


( i)  As  to  the  efic*::^  of  a  concclTion  by  an  anfwer,  vide  Pearce  v.  Grove ^  5  Atk. 

593- 

confcquently 
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conlequendy  decreed  that  the  defendant,  in  this  cafe,  (hould    r^^vlins  v. 
have  both  his  debt  and  legacy;  even  though  the  legacy  ap-        Powlk, 
peared,  by  the  mafter's  report,  to  be  much  greater  than  the 
debt,   (i) 

(i)  Reg.  Lib.  B.  1717-  fo.  504.     Et  vide  Matthews  v.  Matthews.  2  Vez.  637. 


Anonymui.  Cafe  75. 

REGULARLY,  the  anfwer  of  one  defendant  (hall  not   ^"/""efp^W 
'  ,  cafes  the  anfwer 

be  made  ufe  of  as  evidence  againft  another  defendant ;   of  one  defendant 

but  one  defendant  faying  by  his  anfwer,  that  he  was  much  in   ^^IriCt  tht 

years,  and  could  not  remember  the  matter  charged  in  the  bill,   ^^^* 

but  that  y.  S.  was  his  attorney,  and  tranfadled  this  matter, 

and  y.  S»  the  attorney  being  made  a  defendant,  and  giving  an         ^' 

account  of  the  matter  : 

Here,  upon  a  motion  for  an  injunction,  lord  Cewper  faid, 
dicfc  words  in  the  firft  defendant's  anfwer  amounted  to  a  re- 
ferring to  the  co-defendant's  anfwer,  and  for  that  reafon  the 
attorney's  anfwer  ought  to  be  read,  and  accordingly  was  read 
againft  the  firft  defendant. 


A 


Anonymus.  Cafeye. 

N  injunction  upon  an  attachment,  or  a  dedimus^  or  upon   injo„^] 


ion  up* 

the  defendant's  praying  time,  does  not  extend  to  ftay  on*n*itach. 

proceedings  in  the  fpiritual  court,  as  it  does  to  ftay  proceedings  mm,  &c.  doei 

at  law ;  fo  that  whenever  proceedings  in  the  fpiritual  court  are  «*>^  ^ay  v^- 

'         .     ,     ,  .         '^  ^  ^  *^  ccedings  in  the 

to  be  ftayed,  it  is  to  be  moved  fpecially.    ^are^  whether  the  fpiritual  court, 

fame  rule  does  not  hold  with  regard  to  proceedings  in  the  court  ©rdcrt"'  ''*^'* 
of  admiralty. 


Ra  X>%^ 


C  301  ] 


D  E 

Term,  S.  Hillarii,   1715. 


Cafe  77.  Cook  xerfus  Oakley  &  al*. 

Trevor  f^ILBERT  Cooky  one  of  the  five  children  of  Bttgamm 
Mafterofthe  Cook^  went  beyond  fea  in  his  father's  life*time;   after 

Rolls.  which)  his  father,  being  polTeflTed  of  a  confiderable  leafehold 

*  Eq.  Ca.  Ab.  eftate,  devifed  two  thirds  of  his  faid  eftate  to  his  five  children 

4}l*  pi*  32!  equally,  and  one  third  to  his  wife,  and  died ;    then  the  wife 

Sfp-S  ^d  di«^»  Yivnng  devifed  her  third  to  her  children  equally. 

intitled  to  part 

of  a  coDfiderable  leafehold  eftate  by  the  death  of  hit  father,  which  he  did  not  lenotv  he  bmd  t  right 
to,  makes  his  will  at  fea,  and  devifed  to  his  mother,  (if  living)  his  rings,  and  makes  A,  hit  cie* 
cotor,  and  devife^to^.  hit  red  box,  and  all  things  not  bet'orr  bequeathed;  this  (hall  not  pafs  the 
leafehold  ihtereft,  or  what  the  teftaior  did  not  know  he  was  iutitled  to,  but  (hall  be  rettraiiied  U 
tbing&ejufdem  geaeris. 

Afterwards  Gilbirt  the  fon,  having  been  beyond  fea  many 
years,  and  being  on  (Hip-board,  made  his  will,  and  gave  to 
his  mother  (if  alive)  his  gold  rings,  buttons,  and  cheft  of 
cloaths,  and  to  his  loving  friend,  the  defendant  Francis  Gojilin^ 
(who  was  on  board  with  him,)  his  red  box,  arrack,  and  all 
things  not  bef on  bequeathed '^  and  made  him  fole  executor, 
[  3^3  ]  If'appeared  in   the  caufc,  (and   indeed  by.  Gilbert^s  will,) 

that  he  did  not  know  that  his  mother  was  adhially  dead,  and 
confequently  could  not  know  what  eftate  was  given  him  by 
his  mother  j  and  tho'  he  knew  his  father  was  dead,  yet  he  was 
not  informed  what  will  his  father  had  made,  or  what  his  father 
had  left,  or  whether  he  was  intitled  to  any  part  of  his  eftate. 

And  it  was  infifted  on  behalf  of  the  teftator's  brothers  and 
fitters,  that  here  being  an  exprefs  legacy  given  to  the  execu- 
tor, {viz,)  the  teftator's  red  box  and  arrack,  it  could  not  be 
prefumed,  but  that  if  the  teftator  had  alio  intended  to  give 
him  his  (hare  in  the  leafehold  prcmiffes,  he  would  have  men- 
tioned them ;  and  if  he  did  not  know  he  had  any  fuch  (hare  in 
the  leafehold  eftate,  then  it  was  plain  he  could  not  intend  to 
difpofe  of  it ;  and  the  devife  of  all  things  not  before  bequeathed^ 
3  could 
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could  not  be  intended  to  pafs  the  leafchold  intcreft,  or  real  ^^"^  ^• 
chattels,  but  mere  perfonal  things  only;  fuch  as  were  on 
board  the  (hip,  or  things  r;^/22f;n  ^rnfr/i  with  thofe  above-men- 
tioned ( I } ;  that  it  was  to  be  intended  he  did  not  know  that 
he  y^2Ls  intitled  to  any  part  of  this  leafehold  eftate  of  his  fa« 
tber^  in  regard,  he  would  (in  all  probability)  have  given  fome 
fhare  thereof  to  his  mother,  to  whom  he  gave,  and  for  whom 
be  feemed  to  have  defigned,  the  moft  valuable  part  of  his  fub- 
ftance ;  for  he  gave  to  her  his  rings,  buttons,  and  cheft  of 
cloaths.  -It  was  alfo  condderable,  that  Gofllin  was  a  mert 
ftranger ;  and  on  the  other  hand,'  the  teftator  had  fo  near  re- 
lations as  brothers  and  Afters,  and  that  the  will  had  been  madg 
on  ihip^board. 

The  mafter  of  the  rolls  decreed,  (2)  that  Goftlin  the  exe- 
cutor, (hould  be  but  a  truftee,  as  to  the  furplus,  for  the-tef- 
tator's  brothers  and  (ifters ;  but  that  with  refpedl  to  the  but-  [  3^4  ] 
tons,  rings,  iic.  given  to  the  mother,  they  were  lapfed  lega- 
cies, by  reafon  of  the  mother's  dying  in  the  teftator's  life-tioK, 
and  fliould  therefore  fall  to  the  executor.  (3) 

Alfo  upon  this  occafion   his  honour  mentione3  a  f  cafe,   Subfequent 
that  he  remembered  to  have  been  adjudged,  where  a  man  made  ht*bgVhi4d«n, 
a  will,  and  appointed  7.  S.  (who  was  no  relation,)  his  execu-  «onftf"«<*  *  «^ 

•^  trocttioQ  of  4 

tor ;  afterwards  he  went  beyond  fea,  where  he  became  go-   wiu  (4^, 

vernor 


(i)  Vide  Trafford  v.  Berrige,   i  Eq.  change  in  the  fituation  of  a  teftator  can 

Ca.   Ab,    201.    pi.    14.     Time-u^eil  y.  amount  to  more  than  a /rf/«/»///*vr  re* 

Firkins,    2  Atk.    103.      Comfort b  v.  vocation  of  a  devife  of /ajf<//,  and  con* 

Boon,  2  Vez.  279,  fequently  that  evidence  is  admiffible  to 

(2)  Reg.  Lib.  A.   1715.  fo.  191..  rebut  fuch  prcfumption  : — That  a  dif- 

(3)  Not  as  executor,  but  as  legatee  of  pofition  of  the  'wholt  eftate  will  be  /rr- 
z  particular  TtMMt  (viz.  of  what  the  fumptivily  revoked  by  a  fubfequcnt 
ttllator  had  on  board  the  Ihip)  which  marriage  and  birth  of  a  child  ;  ^td 
legacy  excluded  him  from  the  gennol  qutere.  Whether  either  of  thofe  circum- 
refidttC>  vide  Petit  v.  Smith,  ante,  7.  llances  fingly,  or  only  a  partial  difpo- 

(4)  From  Brady  v,    Cubitt,  Doug.  fition  of  the  real  property  will  raifc  thf  ' 
30    (which  colletts  the  other  cafes  up-  prefumption. 

on    this   fubjed)    it   appears   that  no 

t  This  cafe  appears,  in  another  part  of  our  author's  reports,  to  have  been  that 
of  E^re  verfus  Eyre,  which  the  mailer  of  the  rolls  (Sir  John  Trevor)  faid  was 
reported  to  him  by  Trfhy  C.  J.  and  fome  eminent  civilians.  See  alfo  the  cafe  of 
l,ug  verfus  Lug,  Salk.  592.  where  a  will  of  perfonal  eftate  was  prcfume4  to  be 
revoked  by  alteration  of  circumftances.  But  more  particularly  the  cafe  of  Browa 
verfus  Tbompfon,  heard  at  the  Rolls  8  Dec.  1701.  where  Sir  John  Trevor  held, 

R3  that 
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Cook  v.  vcrnor  of  one  of  the  plantations,  and  fcnt  over  for  an  Englijb 
Oakley,  woman  of  his  acquaintance,  whom  he  married  and  had  chil- 
dren by,  and  died  without  any  aftual  revocation  of  his  will ; 
yet  it  was  determined,  that  this  total  alteration  of  the  tefta- 
tor's  circumftanccs,  was  an  implied  revocation  of  the  will ; 
and  in  affirmance  of  this.  Sir  J^fcph  Jekyll  cited  this  cafe  from 
the  civil  law,  pater  credens  Jilium  fuum  ejfe  mortuum  aherum  injli^ 
tuit  hartdem\  filio  domi  ndeunte^  hujus  injiltutionis  vis  £/?  (tf) 
nulla. 


(a)  Vide  Cic 

de   Otatore, 

Cantab.  £d. 

pag.  69. 

lo».  6c  Dig*  L.  ult.  de  Hatred.  InH« 


Dyofc  ver/us  Dyofc. 

MR.  Dyofe  of  Gray's  Inn  had  a  wife  and  three  fons  ;  his  real 
eftate  was  fmall,buthe  had  aperfonal  eftate  amounting 
to  near  20000/.  and  by  his  will  {inter  af)  gave  3000  /.  a-piecc 
to  his  two  younger  fons,  ( i )  and  the  furplus  to  his  eldeft  fon, 
and  made  his  wife  executrix  and  guardian  to  his  children,  whc 
were  then  all  infants,  and  (bortly  after  died. 


[  305  ] 

Cafe  78. 
Lord  Chan- 
cellor 

COWPER. 

a  £q.  Ca.  Ab. 

553.  pi.  8. 

A  refiduary  le- 

g^ttey  on  a  de- 

^cieiicy  of  aH'ets, 

allowed  to  come 

in  pari  paflu 

with  the  other  legiteet,  by  feafon  of  the  fpecial  circumftancesofthe  cafe. 

On  his  death,  it  appeared  that  the  bulk  of  his  perfonal  eftat< 
confifted  of  few  itemsy  (viz.)  in  Eaft-India  ftock,  bank*ftock. 
and  monies  in  the  government  funds. 

Afterwards  the  wife  married  one  Lyndally  who  converted 
great  part  of  Mr.  Dyofe's  perfonal  eftate,  and  went  beyond 
fea ;  and  the  two  younger  fons  bringing  their  bill  in  this  court 
for  their  3000/.  legacy,  it  was  urged  that  it  would  be  hare 
on  the  eldeft  fon,  to  whom  the  father  intended  to  be  mod 


that  a  fubfcquent  m.irria^;  and  having  children,  was  a  revocation  of  a  will  o 
landy  and  difmifTcd  the  bill  of  the  legatees  claiming  legacies  charged  on  the  eftat* 
by  fuch  will.     I  find  inlif"cd  in  the  rcgiilcr's  book,   that  lord  keeper  }Fright,  ii 


catioiu 


(1)  Taking  notice  at  the  fame  time 
that  •*  his  cldefl  fon  was  Efficiently 
«•  oiherv^ii'c  provided  for  by  his   faid 


*'  will,     and 
«•  thereof." 


was    refiduary    legate 


bountiful 
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lountiful,  if  he  muft  be  poftponed  to  his  two  younger  brothers,  Dyosb  v 
by  their  being  firft  paid  their  legacies  of  3000/.  a-piece  with  Dyoss. 
intereft,  before  the  eldeft  fon  (hould  come  in  for  any  thing. 

Lord  chancellor :  Let  the  mader  take  an  account  of  what  was 
the  clear  perfonal  eftate  of  the  tcftator  Dyofe  at  his  death  ;  and 
this  perfonal  eftate  lying  in  a  narrow  view,  and  confiding 
chiefly  but  of  few  iUms  : 

His  lordfliip  was  of  opinion,  (i)  that  the  teftator  Dyofe, 
muft,  at  the  making  of  his  will,  know  what  his  furplus  would  r  ^^^  -1 
amount  unto,  after  his  debts  and  legacies  paid ;  and  that  he 
meant  this  furplus  as  a  legacy  to  his  eldeft  fon :  wherefore  the 
Court  declared,  it  ought  to  be  looked  upon  as  fuch  ;  and  di- 
reded,  that  the  mafter  fhould  compute  intereft,  as  well  for 
what  was  the  furplus  of  the  teftator's  perfonal  eftate  at  his 
death,  for  the  eldeft  fon,  as  for  the  two  legacies  of  3000  /. 
a-piece  to  the  two  younger  fons  ;  and  if  any  of  the  three  fons 
had  received  any  part  of  the  perfonal  eftate  of  the  father,  the 
other  two  were,  in  the  firft  plaSe,  to  receive  as  much,  fo  as 
to  put  them  all  upon  an  equal  foot ;  and  afterwards  all  the 
three  fons  were  to  receive  ^^r/^tf;^«,  in  refpeft  ofthe  value  of 
the  furplus  given  to  the  eldeft  fon,  which  was  to  be  taken  as 
a  legacy,  and  in  regard  to  the  legacies  of  3000  A  each  to  the 
two  younger  fons.  ( 2 ) . 

(1)  Reg.  Lib.  A.  1715.  fo.  335. 

(2)   Sed  fidg  Former eau  v.    Poynt%,       ^W/oxu  exprefles  his  difapprobation  oF 
Bro.  Cha.  Rep.   478,   in    which  lord       the  prcfent  cafe. 

Attorney  General  verfus   Mayor  of  Coventry,    Cafe  79. 

THE   earl  of  jtylesford  was  intitled  in  fee-fimplc  to  a  fee-  °'celIor 

farm-rent  of  50/.  per  annum^  referved  to  the  crown  upon  Cowper. 

the  grant  of  king  Edw.  i.  of  divers  franchifes  to  the  corpo-  ^  Vera,  713, 

ration  of  Coventry^   which  rent  being,  amongft  others,  fold  by  ?^*"^"„5^^/"' 

the  crown  by  virtue  ofthe  ftatute  of  22  Car.  2.  cap.  6-    (for  the  fame  powtr 

the  advancing  of  the  fale  of  fee -farm-rents,)  became  vefted  in  ^lnSdV«nd* 

the  faid  earl  1  and  by  the  words  of  the  above  mentioned  ftatute,  <b  may  diitrain 

'  t_    •     i_    •         on  other  Und  of 

as  full  a  remedy  is  given  to  the  king's  patentees,  their  heirs    the  tenant,  tho' 
and  aflijns,  as  the  king  himfelf  had,  excepting  an  extent.  ^^^  ^^^^f^  ^* 

R4  So  '       . 
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AxTORNEr         So  that  the  carl  of  Jyksford  {zmong  other  privileges)  might 

Gjlneral      undoubtedly  havp  diftrained  for  this  fee «farin- rent  upon  tfi9| 

V.  Coven-     ^/A^r  of  the  lands  belonging  to  the  corporation  of  Coventry y 

'•      but  the  lands  of  that  corporation  being  under  fequeftration, 

for  the  non-payment  of  a  fum  of  money  decreed  to  belong  xq 

Sir  Thomas  IVhite^s  charity,  this  made  the  difficulty. 

And  the  lord  chancellor,  having  called  to  his  a0iftance  tbo 
chief  juftices  Parker  and  King^  held. 

The  king  m^y  P^^J^^  That  the  king  might  referve  a  rent  out  of  a  francbife, 
of  VhJ^g7'?ncor!  °^  matter  incorporeal,  as  well  as  out  of  lands,  and  might  dif* 
por€4i,  and  m»y    train  on  any  other  lands  of  the  tenant  for  it, 

di '.train  for  this  ' 

rent  on  any  other  • 

lands  of  tbetenant^  but  not  on  fueh  other  lands  of  the  tenant  at  are  let  out  by  tenant,  or  ezteBda4* 

^  If  he  may  dUlr^in  on  other  lands  of  the  tenant  under  fequeilration* 

Secondly^  that  tho*  by  virtue  of  the  faid  ftatute  of  Car.  2f 
the  grantee  of  a  fee-farm-rent  had  the  like  remedy,  by  way  of 
didrefs,  as  the  king  hinnfelf.  had  \  yet  that  fuch  other  land« 
mud  be  in  the  adlual  pofTeffioA  of  the  tenant :  for  if  the  tenant 
ibould  have  made  any  leafe  for  years,  or  at  vrill  only,  the  goodd 
or  chattels  of  fuch  an  ynder-lcflqe  were  not  diftr^Utable  even 
by  the  king,  and  confequently  not  by  his  grantee. 

Thirdly^  that  as  any  leafe  made  by  the  king's  tenant,  of  tho 
lands  not  held  of  the  king,  would  prevent  even  the  king's  dif- 
trefs:  fo  if  there  were  an  extent  upon  an  elegit  of  fuch  other 
hnds,  the  goods  or  chattels  upon  the  prcmifTes  fo  extended, 
would  not  be  liable  j  for  this  was  a  greater  cftate  than  aneftatp 
at  will. 

But  it  was  faid,  a  fequeftration  (i)  was  only  in  nature  of  s^ 
ivari  at  common  law,  and  th^t  the  party  fequeftring  had  noi 
jus  adreniy  vel  in  re^  the  legal  eftate  of  the  premiffes  remaining, 
in  every  refpe6i:,  as  before;  and  that  it  would  be  an  extreme 
r  -log  1  hardfhip,  if  fuch  proccfs  of  fcqueftration  fhould  be  allowed  to 
be  made  ufe  of,  to  hinder  a  plain  precedent  right  of  another. 
Scqurftratlon  is        Q^  ^^^  other  fiJe  it  vvas  argued,  that  fince  a  fequeftratiox^ 

fivourcJ   as  an  i    i./-        /•  r  •  j  i_ 

txrrution  and  vvas  the  cxecutlon  and  life  of  a  court  ot  equity,  and  was  the 
fruit  of  a  long     ^^^.^  ^^^  ^^^^  ^^j^^  f^  f^^.  ^j^^^  reafon,  it  ought  to  be  favoured, 


(i)  As  to  the  nature  and  operation       v.  Broughton,    i    Vcz.   180.     Dejbr§vj 
of  a  fcqucaration,   vide  Bligh  v.  Earl       v.  Crommie,  Sunb.  27a. 
•fDarnley,  poil.  2  vol.  622.     Wbaram 

■  Howcvft 
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X^owever,  the  mattef  ended  in  this:  the  lord  chancellor  held,  Attorkit 
tie  could  not  (as  was  prayed)  o^^er  the  tequeftrators  to  pay  the  General 
arrears  of  the  fee-farm-rcnt  out  of  the  money  or  rent  fcqucf-  ^*  ^o^«>'- 
€red  J  in  regard  the  earl  of  Ayles/hrJ^  the  claimant  thereof,  had  * 

aio  decree,  or  bill  for  the  fame;  nor  was  there  any  contempt, 
€>n  iTehich  the  court  could  ground  a  fequeftration,  as  to  the  faid 
earl,  in  rcfpe£l  of  his  fee-farm  rent,  fo  4S  to  let  him  have  the 
benefit  of  this  fequeftration  j  and  (hould  the  fcqueftrators  be 
ordered  to  pay  him  the  arrears  of  the  fee-farm-rent,  this  would 
be  to  p*Jt  the  earl  in  a  better  condition,  than  he  would  have 
been  in,  had  there  been  no  fequeftration* 

Wherefore  the  court  ordered,  that  the  earl  of  AyUiford 
ihould  be  at  liberty  to  diftrain  for  his  rent  at  law,  without  in- 
curring any  contempt  in  equity  ;  and  that  no  leafe  or  eftatf  . 
derived  under  the  fequeftrators,  (hould  be  made  ufe  of  in 
evidence  againft  the  claimant  of  (he  fee-farm-rent  to  prevent 
the  diftrefs.  (i). 

Afterwards  C.  J.  Parker  informed  me,  that  he  thought  it 
'  might  have  been  proper  to  have  determined,  that  the  fequef^ 
tration  was  as  the  hand  of  the  court  upon  the  eftate,  and  wher» 
a  right  to  a  fce-farm^rent  appeared  to  be  prior  and  indifpu* 
table,  the  court  might  reafonably  enough  have  ordered  pay..- 
ment;  elfe  the  earl,  for  ought  appeared,  would  be  in  a  woife 
condition,  than  if  there  had  been  no  fequeftration;  for  till  [  309  ]. 
the  fequeftration,  the  corporation  paid -the  fce-farm-rent  vo- 
luntarily, and  now  they  were  difabled  purely  by  the  fequeftra- 
tion, and  putting  the  earl  to  diftrain,  was  putting  the  charge 
of  thisfuit  upon  the  eftate;  whereas  nothing  appeared  to  the 
contrary,  but  that  the  corporation  was  fenfible  of  the  earl's 
fight  to  the  rent,  and  defired  it  might  be  paid. 

As  to  the  king's  power  of  diftrefs  on  any  lands  of  the  tenant, 
tho*  not  held  of  the  king,  5  Co.  4,  56.  i  RoL  Abr.  670.  2  RoL 
Abr.  159.  ^Inji.  lyi.  4  Injf.  1 19.  Lane  39.  were  cited. 
.11  '  '  '  '■       .j.p  II 

(1)  In  Gilb.  Forum  Roman um  8p,  ramount  to  the  fequeftration,  h  (hall  be 

and    in    1    HarriJonU  Pradi/er,   310.  diichargcd  as  again ll  him,  with  or  with* 

the  praftice  of  the  court  is   llated  to  out  coits,   accoruirg    to  ths   circum- 

be,  that  any  perfon  making  claim  to  the  fiances  of  the  cafe ;  and  this  proceeding 

property  fcqueftered,  Ihall  bee Kamined  feems    recognized     by     l^taram     v. 

|ipon  interrogatories  fro  inter f£e  j'uo^  Broughton,   l  Vcz.  l&O. 


and  if  he  fhal}  appear  to  have  title  pa? 


DE 


[  3*0  ]  D  E 

Term.    Pafchse,    1 7 1 6. 

Cafe  80.  Twiflcton  verfus  Griffith. 

ft  Eq.Ca,  Ab.      TN  a  bill  brought  to  fct  afidc  a  fale  of  a  rcvcrfion,  the  cafe 
510.pl.  I.  J^  appeared  to  be,  that   the  plaintifPs  father  was  tenant  for 

A  f >n,   who  at-  .  i_         i   •      -rr    •  ••  .     , 

ter  his  father*!     life,  remainder  to  the  plaintifi  in   tail,  remainder  over  to  a 

dr.th  -.3   a  re.      thJrdpcffon. 

tniinder-xnan  * 

In  tail,  fells  this 

remainder  at  an  underrate  \  court  fet  afide  the  conTeyance  (i). 

That  the  plaintiff  the  fon,  having  married  a  wife  with  a 
fmall  portion,  thereby  incurred  his  father's  difplcafure ;  but 
upon  the  wife's  father  advancing  500  /.  for  hef  portion,  the 
father  made  a  proportionable  fcttlenicnt,  and  received  the  fon 
and  his  wife  into  his  houfc. 

Afterwards,  the  defendant,  having  been  an  attorney,  (tho* 
he  had  left  off  praclifmg  for  a  confiderablc  time,  yet)  took 
upon  him  to  advlfe  and  direct  the  plaintiff  in  every  thing,  and 
profeffed  great  fricndfhip  for  him ;  and  after  his  father  was 
reconciled  to  him,  and  when  the  plaintiff,  being  in  debt,  was 
defirous  to  fell  this  reverfion  to  his  father,  who  pr^pofed 
-  giving  him  1000/.  for  the  fame,  the  defendant  by  letter  dif- 
^  ^  fuaded  him  from  it,  declaring  that  this  was  no  valuable  con<« 

fideration. 

But  in  about  a  year  afterwards,  when  the  plaintiff^s  father 
was  ancient  and  fickly,  and  a  very  declining  life,  the  defen- 
dant himfelf  bought  this  reverfion  of  the  plaintiff  for  1050/, 
when  the  eftate  was  worth  1 50  /.  per  annum ;  and  the  plain- 
tiff at  this  time  was  thirty- four  years  of  age,  and  had  a  chiW 


(i)  So  Berirf  v.  P/7/,  2  Vern.  14.  field,  v.  J^n/en,  I  Atk.  34a.  351,  and 
Knott  V.  /////,  2  Vern.  27.  Wifeman  2  Vcz.  144.  155.  S.  C.  Barnardift^^ 
V.  Beake,  2  Vcm.  I2i,  Cole  v.  Gib^  v.  Uff goody  2  Atk.  133,  G'wynMt  v. 
kfnSf  poft.  3  vol.  290.     Earl  of  Cbefier-       Heftton^  Bro.  Cha,  Rep.  i. 

about 
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about  ten  years  old,  who  was  inheritable  to  the  intail ;  and 
the  plaintiff  levied  a  fine  of  this  reverfion  to  the  defendant. 

In  abotit  two  years  time  the  plaintiff's  father  died,  and  upon 
the  plaintin^s  bill  to  fet  afide  this  conveyance,  he,  in  order  to 
^in  an  ii^uni^on,  by  the  diredion  of  the  court,  fuffered  a 
cotnmofi^recovery,  and  declared  the  ufes  of  it  to  the  two  fenior 
fix  clerks,  fubjeft  to  the  order  of  the  court. 

And  now  it  was  argued  for  the  defendant,  that  here  was  no 
frzud  in  obtaining  this  conveyance ;  that  the  defendant  ran  a 
hazard  of  lofing  his  1050/.  in  cafe  the  plaintiff  had  died  with- 
out iflue,  in  the  father's  life-time  i  and  it  appeared,  that  the 
plaintiff  himfelf  bought  acommif&on  to  go  into  the  army;  and 
the  child,  being  about  ten  years  old,  was  fubje6t  to  many 
dUeaies,  that  might  take  him  off,  as  the  fmall  pox,  6fr.  and 
as  the  defendant  ran  the  hazard,  fo  he  ought  to  have  the  be- 
nefit thereof;  that  if  fuch  a  tranfa£tion  as  this,  were  liable  to 
be  impeached  afterwards  in  a  court  of  equity,  it  would  b^ 
almoft  impradicable  for  an  heir  ever  to  fell  a  reverfion ;  and 
that  a  purchafe,  if  fairly  made,  was  not  to  be  fet  afide  merely 
for  its  having  turned  out  a  good  bargain. 

But  lord  chancellor  decreed  relief  upon  payment  of  principal 
and  intereft,  and  full  cofts;  grounding  his  opinion,  chiefly, 
upon  the  cafe  of  (a)  Bgrny  and  P///;  where  the  plaintiff's 
father  was  tenant  for  life  of  a  confiderablc  eftate,  remainder 
in  tail  to  the  plaintiff,  remainder  over ;  and  the  defendant  lent 
the  plaintiff  the  two  fcveral  fums  of  1000/.  and  1000/.  upon 
which  the  plaintiff  fi^ri7^  gave  two  judgments  of  5000/.  a-piece 
defcafanced  each  of  them  to  pay  2500/.  in  cafe  the  plaintiff 
fhould  furvive  his  father,  and  to  pay  intereft  for  the  fame,  in 
cafe  he  fhould  marry  in  the  life  of  his  father ;  but  if  he  fhould 
die  in  the  life  of  his  father ;  then  the  principal  was  to  be  loft. 

This  caufe  was  firft  heard  by  {b)  lord  Nottingham^  who  de- 
nied relief:  and  after  that  the  then  plaintift*  had  been  con- 
ftrained  to  pay  the  money,  (Wz.)  5390/.  upon  the  decree  ; 
yet  upon  the  (r)  re-hearing  before  the  lord  Jfffereys^  his  lord- 
fhip  did  relieve;  declaring,  that  thefe  bargains  were  corrupt 
and  fraudulent,  and  tended  to  the  deftrudlion  of  heirs  fent  to 
town  for  their  education,  and  to  the  utter  ruin  of  families; 

and 


TwiSLETOir 

*u,  Grif- 
fith. 


t  3»  1 


{a)  1  Vcrn.  ¥4* 
One  fent  an 
heir  1000  J.  to 
pay  25001,  ifh* 
furvived  hit  fa« 
ther,  elfe  no- 
thing, equity 
lelieved. 


{b)  33  Car.  », 


(c)  Hill,  a  Jac. 

2« 
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TwisiiToii    •"^  ^^^  ^'^^  relief  of  the  court  ought  to  be  extended  t 
^.  Grif*      with  fuch  corrupt  bargains  and  uncoofcionablc  pra£Uc 

y  f  Tit 

Accordingly  lord  C&wpcr  faid,  this  alfo  was  the  cafe 

heir,  and  who  was  the  lefs  upon  his  guard  with  the  defe 

as  he  pretended  nothing  to  him  but  friendfliip,  by  incoti. 

him  to  leave  his  father's  houfe,  and  difluading  him  from 

the  reverfion  to  his  father  for  looo/.  which  was  but  ^Oi 

and  this  a  year  before  ;  that  the  reafon  inducing  the  Ion 

r  2x3  ]       fireji*^  decree,  was,  (probably)  to  difcourage  a  growing 

•  tice  of  devouring  an  heir,  on  a  confidence  in  lord  Netting 

decree ;  but  lord  J^ffirey^s  decree  (landing,  fhew^d  that 

on^  thought  the  fame  was  juft;  and  that  there  was  the 

no  attempt  in  parliament  to  reverfe  it. 

His  lordfliip  added,  he  faw  no  inconvenience  in  the< 
tion,  that  at  this  rate,  an  heir,  without  difficulty,  ecu 
fell  a  reverfion ;  this  might  force  an  heir  to  go  home^  an* 
mit  to  his  father,  or  to  bite  on  the  bridle,  and  indure 
hardfhips,  and  in  the  mean  time^  he  might  grow  wifer 
be  reclaimed. 

Wherefore  let  the  plaintiff  be  relieved  on  payment  of 
^ipal,  intereft  and  full  cofts  \  I  mtzriMleral  cofis; 


ih. 


DE 

Term.   S.    Trinitatis,   iji6. 


tSH] 


Copeman  ver/us  Gallant.  CafcS 

j4    MADE    a  bill  of  falc  of  fome  leafcs  and  perfonal  ^  ^    q^^  j^ 

cftate  to  B.  and  C.  in  truft  to  pay  J.'s  debts ;  at  firft  B.  "3*  ?*• «. 

aded  in  the  truft;  but  afterwards  C.  took  the  whole  into  his  thoug'hm'por^ 

pofleiSon,  and  aded  alone,  and  became  a  bankrupt.  im^^'^rldfrn 

difpofe  of  goolt 
tn  tmft  for  aaothery  they  are  not  liable  to  the  bankruptcy^  either  In  law  or  equity* 

Upon  which,  J.  brought  a  bill  agatnft  C  and  others,  to 
bring  C  apdhisaffignees  under  the  commiflion  of  bankruptcy 
to  an  au:count  touching  the  perfonal  eftate  of  J.  fo  aifigncd  in 
tnift  for  the  payment  of  his  debts,  as  aforefaid.  And  lord 
Cntffer  being  about  to  pronounce  his  decree  for  the  plaintifi^ 
(v/2.)  that  the  defendants  ihould  account,  faid,  that  he  be- 
thought himfelf,  there  was  a  claufe  in  one  of  the  ftatutes  of 
bankrupts  which  might  afFcft  this  cafe,  where  it  was  declared, 
that*' the  trufting  goods  in  the  pofTeffion  of  a  bankrupt,  this 
**  gave  him  credit,  and  induced  others  to  truft  him,  and  there-  [3^53 
''fore,  Ihould  make  the  goods  liable  to  the  bankiuptcy"; 
wherefore  he  dire£led,  that  the  ftatutcs  fliould  be  looked  into, 
and  particularly  the  claufe  in  the  21ft  of  Jac.  i.  cap,  K^.feSf. 
lo.isTii.  which  being  accordingly  read,  appeared  to  be  in 
the  following  words:    {viz.) 

**  And  for  that  it  often  falls  out,  that  niany  perfons  before 
"  they  become  bankrupts  do  convey  their  goods  to  other  men 
**  upon  good  confideration,  yet  ftill  do  keep  .the  fame,  and 
"  are  reputed  the  owners  thereof,  and  difpofe  of  the  fame  as 
^  their  own,  be  it  enabled,  that  if  at  any  time  hereafter,  any 
^  perfon  or  perfons  fliall  become  bankrupt,  and  at  fuch  time 
**  as  they  fhall  fo  become  bankrupt,  ihall  by  the  confent  and 
"  pcrmiffion  of  the  true  owner  and  proprietary,  have  in  their 
"  poffeflion,  order,  and  difpofitlon,  any  gootls  or  chattels, 
**  whereof  they  fliall  be  reputed  owners  5  and  take  upon  them- 

«  fclvcs 
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CopEMAK  f.   "  felvcs  the  fale,  alteration,  or  difpofition  as  owners^  tl 

Gallant.     c«  every  fuch  cafe  fuch  goods  (hall  be  liable  to  the  hznU) 

*^  debts,  as  if  they  had  been  the  proper  goods  of  the  bankr 

Upon  the  reading  of  which  claufe,  lord  chancellor  dec 
that  he  thought  this  claufe  governed  the  cafe  then  before 
and  thereupon  difmifled  the  plaintifPs  bill  with  cofts. 

But  I  being  of  counfel  for  the  plaintifF,  and  readinf 
claufe  of  the  ftatute,  did,  at  the  rifing  of  the  court,  d 
that  we  might  have  another  day  to  fpealc  to  this  clau 
being  a  very  hard  cafe ;  which  lord  chancellor  granted ; 
(«)June9.  accordingly,  at  (a)  another  day  in  Trinity  term  1716 
caufe  coming  on  upon  this  point  only, 

r  116  1  I  obferved,  that  the  printer  of  the  ftatute  books  mift 

\n  dividing  this  paragraph  of  the  ad  on  which  the  prefent  < 
tion  depends,  and  in  making  it  no  part  of  the  precedent  cl 
fo  that  this  claufe  being  read  to  the  court,  without  the 
amble,  and  as  a  fubftantive  claufe,  had,  the  greater  w 
againft  us ;  and,  indeed,  in  like  manner,  the  laft  w^or 
this  very  claufe  [{viz.)  for  the  better  payment  of  bank; 
debts,  and  difcouraging  of  men  to  become  bankrupts]  be 
to  the  next  following  paragragh  of  the  a(ft,  though  n 
by  the  printer,  part  of  this. 

But  probably,  this  will  be  of  no  weight  with  the  court 
regard,  it  will  be  taken,  as  if  the  paragraphs  were  all  rij 
divided,  it  being  a  plain  miftake  of  ihe  printer,  and  in  th 
itfclf,  in  the  parliament  rolls,  there  are  no  paragraphs,  ] 
continuation  throughout  of  the  fame  lines. 

But  as  to  the  principal  queftion,  it  is  to  be  obferved, 
the  chief  end  of  the  ftatute  was,  to  punijh  frauds  committ 
the  bankrupt.     For, 

In  the  claufe  juft  preceding  this,  it  enables  the  commiffic 
to  proceed  when  the  bankrupt,  by  fraud,  makes  himfelf 
countant  to  the  king« 

Alfo,  if  the  bankrupt  fraudulently  conceals  his  good! 
will  not  give  an  account  how  he  became  a  bankrupt ;  thi 
{I)  vwc  fca.7.    fubjcfts  the  bankrupt  to  the  {a)  pillory,  and  to  the  lofs  of 
of  his  ears. 

So  that  the  claufe  in  queftion,  was  intended  only  to  pre 
«  fraud  in  the  bankrupt  \  and  not  to  punifti  an  innocent  i 
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or  a  third  perfon ;  and  all  the  *  meaning^of  this  claufe  Is,  that   Copiuak  v. 
if  the  bankrupt  himfelf  afEgrfs  over  his  own  goods^  and  ftill  con-     Gallant. 
tinues  in  poileffion,  and  ads  as  owner  of  them,  they  (hall  be      [  ^317  ] 
liable  to  his  debts ;  for  the  continuance  of  the  pofleffion  is  a 
ftrong  prefumptive  evidence  of  fraud  ;  but  this  preamble  ex*' 
tends  only  to  fuch  goods,  as  were  originalljf  in  the  bankrupt^ 
and  continued  in  his  pofleflion. 

I  muft  admit,  the  words  of  the  claufe  are  general }  but  I 
take  it,  that  according  to  the  common  rule  of  conftruing  a£U 
of  parliament,  and  the  reafon  of  this  cafe,  the  generality  of  the 
enacting  claufe  (hall  be  qualified  by  the  preamble,  which  is 
fpecial  and  particular,  and  exprefsly  faid  to  be  the  reafon  of 
making  the  z&. 

The  preamble  of  the  a£l  has  been  always  thought  material   Preamble  of  •■ 

in  the  conftruftion  of  it ;  and  by  the  lord  Coke  it  is  called  the   •^  f  P'f"** 
'  '  ^  ment  proper  t« 

key  of  the  a£l  of  parliament,  to  open  and  explain  the  meaning   explain  the  ge. 

^,  -  ncral  wordi  in 

thereof.  the  body. 

And  the  preamble  in  this  cafe  faying,  "  for  that  bankrupts  &Vid*paft?7io. 
"  frequently  convey  over  their  goods,  and  yet  continue  in 
*^  poi&fiion  and  difpofe  of  them,  be  it  enaded  l^c.'*  (fo  that 
firft  the  mifchief  is  recited,  and  then  comes  the  remedy,)  there- 
fore it  is  reafonable  to  conftrue  that  the  remedy  (hall  not  be 
larger  than  the  mifchief ;  this  is  the  common  rule,  and  it  is 
much  more  reafonable  that  it  (hould  hold  in  the  prefent  cafe, 
where,  if  the  claufe  (hould  not  be  reflrained  by  die  preamble, 
it  would  occafion  a  manifeft  hard(hip. 

If  in  any  cafe  an  act  of  parliament  (hall  be  reftraincd  by  the      [  318  ] 
preamble,  it  (hall  in  this ;  to  prevent  a  third  perfon,  an  in- 
nocent perfon,  from  being  wronged  ;  to  prevent  the  applica- 
cation   of  the  eftate  of  a   third  perfon  towards  fatisfying  the 
debt  of  another,  and  leaving  his  own  debt  unpaid. 

This  is  as  har(h  a  thing,  efpecially  in  equity,  as  can  well 
be  imagined  ;  it  is  a  conftruftion  that  utterly  ruins  the  plain- 
tiff, nay,  ruins  him  for  being  honeft,  and  for  making  an 
honeft  provifion  for  his  debts;  fince  his  own  creditors,  whom 
he  thought,  and  might  reafonably  think,  he  had  provided, for, 
will  be  unpaid,  by  this  conftru6lion,  and  will  come  upon  ihc 
plaintiff  for  their  demands. 

This  very  cafe  has  received  a  determination  at  law  (Michael^ 
mas   term  1708.)  in  the  cafe  of  VApofln  vcrfus  Le  Plaifirier^ 

where 


CoPBliANV. 


CJ'9  3 


Faftor  m  pof- 
^feHion,  and  ini* 
powered  to  fell 
goods  tor  ano« 
ther,  they  are 
not  I'uble  to  the 
factor's    baa* 
kruptcy. 


Executor   in 
truft  becomrs  a 
bankrupt,  ttie 
goods  which  he 
has  as  executor 
not  liable  to  the 
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where  an  aAion  of  trover  for  a  parcel  of  diamonds,  was  brought 
againft  the  defendant  as  affignee  under  the  commiflion  o^ 
bankruptcy  awarded  againft  one  Livij  to  whom,  before  the 
bankruptcy,  the  plaintiff  had  delivered  the  diamonds  to  fel^  ^ 
but  it  appearing  upon  the  trial  (which  was  before  C.J.  Hok) 
that  the  real  property  of  the  diamonds  belonged  to  the  plain« 
tifF,  this  very  claufe  of  the  ftatutc  of  %i  Jac.  i.  was  infifteif 
upon  by  the  defendant's  counfel ;  and  this  feeming  an  hardfhip 
upon  the  plaintiff,  the  original  owner  of  the  jewels,  it  was 
made  a  cafe  in  the  king's  bench,  where,  on  argument,  it 
was  adjudged,  that  the  general  words  of  this  clauie  ought  to- 
be  explained  by  the  preamble ;  and  that  thefe  jewels,  being 
originally  the  plaintifPs,  and  the  bankrupt  having  no  fnore 
than  a  bare  authority  to  fell  them  for  the  plaintifTs  ufe,  were 
not  liable  to  the  bankruptcy. 

Now  this,  as  well  as  the  principal  cafe,  was  within  the 
words  of  this  tlaufe ;  in  both  cafes,  the  goods  were  in  the 
bankrupt's  cuftody,  and  he,  in  both  cafes,  was  intrufted  with 
a  power  of  felling  and  difpofing  of  them;  only  it  wis  more 
likely,  in  the  cafe  cited,  that  the  jewels  might  gain  credit  to 
the  bankrupt,  and  might  induce  people  to  truft  him,  than  that 
the  ftock  of  the  farm  fhould  do  fo  in  the  principal  cafe ;  and, 
if  in  the  cafe  cited,  the  jewels  were  held  not  to  be  liable  to 
the  banicruptcy,  no  more  fhall  the  goods  be,  in  the  principal 
cafe ;  and  if  the  law  be  with  us,  it  would  be  very  ftrangc  that 
equity,  in  fo  hard  a  cafe,  (hould  be  againft  us» 

Suppofe  a  faftor,  who  deals  in  the  felling  of  the  goods  of 
other  people,  (hould  become  a  bankrupt,  would  it  not  be  a  very 
hard  cafe,  that,  by  his  bankruptcy,  the  goods  of  other  people 
muft  be  loft  ? 

And  yet  this  muft  be  the  confequcnce  of  this  decree,  if  it 
fhould  ftand,  as  pronounced,  againft  my  client;  but  (with 
fubmiflion)  the  law  and  praftice  are  held  to  be  otherwife.  (i) 

Suppofe  an  executor  in  truft,  of  a  large  perfonal  eftate,  and 
where  there  are  great  debts,  fliould  become  a  bankrupt,  would 
this  perfonal  eftate,  becaufe  the  executor  had  a  power  over  il 

bankruptcy  (z).  ^ 


(i)  Vide   Godfrey  v.   Furxo^  poft.  3  vol.  185. 
(2)  So,  Ex  farte  EUis,  1  Atk,  101,  Howard  \\  Jmmet,  3  Burr.  1369, 

before 
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rfore  the  bankruptcy,  but  never  'executed  fuch  power,  be   CoriMAN  v. 

ible  to  all  the  bankrupt's  debts,  and  in  the  mean  time  all    Gallant. 

e  teftator's  debts  remain  unpaid?     And  yet  this  would  be • 

e  confequence,  if  the  claufe  in  queftion  were  to  be  conflirucd 

cording  to  the  words,  and  were  not  be  reftrained  by  the 

sarable. 

Thefe  cafes,  often,  very  often  happen  5  and  confequcntly  [  3^^  3 
rfe  hardfliips  would  as  often  happen,  if  the  goods  in  the 
ncipal  cafe  were  to  be  liable  to  the  bankruptcy  s  therefore 
iope^  that  this  harfh  claufe  in  the  ftatute,  though  it  be  ge- 
ra],  fliall  yet  be  qualified,  and  reftrained  by  the  preamble 
lich  is  fpecial,  and  fliall  extend  only  to  the  bankrupt's  own 
ods  which  he  [himfelf  aliens  and  aiSgns,  and  ftill  keeps 
(leffion  of  J  or  to  fuch  cafes  only,  where  there  is  {omc  frauds 
lich,  like  an  ill  leven,  wIlLinfed  the  whole  mafs. 
But  if  the  court  fliould  be  of  another  opinion,  ftlll  this  cafe 
oat  of  the  claufe  of  the  ftatute  of  21  Jac,  i.  becaufe  the 
ft  affignment,  which  comprehends  the  whole  perfonal  eftate 
j/*  itf  made  to  fi.  as  well  as  C,  And  therefore  C  who  af- 
rwards  became  a  bankrupt,  had  not,  alone,  and  without 
e  joining  of  B^  a  power  over  ;his  eftate,  and  confequently 
I  are  not  within  this  ftatute,  though  taken  in  any  fenfe. 

Lord  chancellor :  I  can  by  no  means  allow  of  the  notion, 
at  the  preamble  fliall  reftrain  the  operation  of  the  enading 
aufe ;  and  that,  becaufe  the  preamble  is  too  narrow  or  de- 
ftivc,  therefore  the  cnadling  claufe,  which  has  general  words, 
.all  be  reftrained  from  its  full  latitude,  and  from  doing  that 
3od  which  the  words  would  otherwife,  and  of  themfelves, 
nport;  which  (with  fome  heat)  his  lordfliip  faid  was  a  ridi- 
ulous  notion ;  and  inftanced  in  the  {a)  Coventry  a6t,  which,   .  ^  ^ ,  q^^^  ^ 

it  had  recited  the  barbarity  of  cutting  Coventry's  nofe,  and  "p.  !• 
\t  enabling  claufe  had  been  general,  [viz,)  againft  the  cutting 
f  any  member  whereby  the   man  is  disfigured  or  defaced,  it 
light  with  equal  reafoii  be  objected,  that  cutting  o^  the  lips, 
r  putting  out  the  eye,  would  not  have  been  within  the  adt,  be-       L  3^^   J 
aufc  not  within  the  preamble.    ( i ) 


(l)  But  this  opinion  of  IcrJ   CVjy-  175.  182.  and  i  Vez.  365.  371.  S.  C. 

rr'i  with  rfrf'pe^    to   tho  operation  of  and  they  held  the  prcfent  cafe  of  Cote^ 

ic  preamble,   is  cxprci-jly  ilifapprovcd  7nan  v.  Gallart,   to   be  well  decided  on 

y   lord    chief  baron  Parka*  and  lord  the  conitradion  of  the  act  as  reftrained 

larJ'VJicke  in  Rjall  v.  Rozv/cs,   i  Ark.  by  the  preamble. 
Vol.  I.                                   S  However, 


CofBMAN  V« 

Gallavt. 
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However,  his  lordfhip  held  this  cafe  not  Co  be  within  the 
claufe  of  the  ftatute  of  21  Jac.  i.  in  regard  this  af&gnment  to 
B.  and  C.  was  with  an  honeft  intent,  (viz.)  for  the  payment 
of  the  debts  of  the  affignor. 

Therefore  the  affignees  under  the  commifHon  of  bankruptcy 
fued  out  againft  C.  were  ordered  to  account  for  all  the  eftate 
of  i/.  which  the  court  declared  fhould  not  be  liable  to  the  bank- 
ruptcy of  C. 


Ambrofe  ver/us  Ambrofe* 

j4     WHO  was  a  freeman  of  London^  purchafed  an  eftate 

in  the  names  of  Edward  Ambrofe   fan  attorney  at  law) 

and  one  HaUs^  who  was  the  clerk  of  Edward  Ambrofe^  and  the 

confideration  money  (being  9400/.}  was  mentioned  in  the 

^'.^fr^mV/of  conveyance  to  be  paid  by  i?At;<ir^-r/w*r^. 

London    pur> 

chafes  in  the  oame  of  B»  but  o«  truft  decltfcd  j  A»  ditf|  and  B,  |ivei  a  dedmttOA  of  tfaft  ;  th!i 

it  good  againft  tke  cufton. 


Cafe  82- 

Lord  Chan- 
cellor 
CowrsR. 

%  Eq.  Ca.  Ab. 
•67.  pi.  17. 
275.  pi.  5. 


Evidencei  of  a 
trurt  where  an 
eftate  is  pur. 
chafe*!  in  ano« 
thcr'i  name* 


[  3^i  ] 


:\ 


There  were  proofs  of  >//s  going  down  to  view  the  purchafc, 
and  that  he  declared  he  would  buy  it  in  the  name  of  Edward 
Ambrofe^  and  that  he  defired  to  conceal  it  from  being  known 
to  be  his  purchafe,  by  reafon  that  he  was  but  an  inferior  of-^ 
Acer  in  the  office  of  coinage  in  the  tower  of  London^  and  on 
the  recoinage,  had,  in  one  year,  got  an  eftate  of  upwards  of 
20000/.  which  he  would  have  concealed.  There  was  alfo 
full  proof,  that  the  whole  purchafe  ^money  was  the  proper 
money  of  A. 

On  the  other  fide  it  appeared,  that  Edward  Ambr$fv  kept 
the  writings,  and  received  the  rents  of  that  part  of  the  eftate 
that  was  let,  and  that  A.  by  a  paper  (aU  of  his  own  hand- 
writing) dated  4  May  1699.  and  purporting  to  be  an  eftimate 
or  calculation  made  by  him  of  all  his  eftate,  and  what  he  was 
worth  at  that  time,  had  charged  Edward  Ambrcfcy  as  debtor  to 
him,  for  money  lent  him  to  buy  the  faid  eftate,  and  alfo  for 
intereft  due  on  account  thereof. 

But  that  the  faid  A.  dying,  and  leaving  a  widow  and  three 
daughters,  and  Edward  Ambrofe  appearing  to  be  an  infolvent 
pcrfon,  the  wife  and  friends  of  A,  advifed  with  the  common 
ferjeant  of  the  city,  to  know,  what  was  thcproper  method  tc( . 
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se  taken  for  the  fecuringof  jf/seftate;  who  advifedi  that  Atttaoss  v. 
EihiHnrd  Amirffi  ttiovXA  give  a  declaration  of  trufi,  purporting  Ambroib. 
hat  this  purchafe-money  was  the  proper  money  of  ^.  and 
hat  the  purchafe  was  made  in  the  name  of  Edward  Amhroft  in 
ruft  for  A.  which  was  act ordingly  done ;  but  this  declara- 
ion  was  given  after  A.*%  death,  and  fome  money  (about  300  /.) 
ras  alfo  given  to  Edward  Ambrofi  to  procure  this  declaration 
•f  truft  from  him, 

"Whereupon,  on  a  bill  brought  by  the  daughters  and  co- 
eirs  for  an  account  of  the  jrents  and  profits  of  this  eftate,  it 
ras  now  infifted  by  the  widow  of  A.  that,  her  huiband  being 
freeman,  and  this  purchafe  not  being  intended,  much'  lefs 
ompleated,  in  A,*%  life-time^  and  the  declaration  of  truft  be- 
3g  only  advtfed  by  the  friends  of  the  family,  as  the  moft  pru- 
ent  and  effedual  method  to  fecure  the  faid  debt,  upon  A.*% 
eatb,  the  fame  ought  to  be  looked  upon  as  in  nature  of  a 
eribnal  eftate,  and  confequently,  that  a  right  vefted  in  her 
y  the  cuftom  of  L$ttd0n  to  a  ihare  of  this  money  in  the  hands 
f  Sdward  Ambr$fi^  which  right  could  not  be  altered  or  eluded  r  ^21  1 
J  fitch  fubfequent  declaration  of  truft« 

But  decreed  by  the  lord  chancellor,  that  the  ftrength  of  the 
vidcnce  was,  that  this  purchafe  made  in  the  life  of  A.  in  the 
lamcs  of  Edward  Ambrofi  and  his  clerk,  was  in  truft  for  A. 
iowever,  it  plainly  appearing,  upon  the  evidence  on  both 
Ides,  that  the  confideration-money  of  this  purchafe  was  the 
^per  money  of  A.  had  it  not  been  for  the  ftatute  of  frauds, 
this  would  have  made  a  refulting  truft ;  and  the  faid  Edward 
Ambrofit  after  the  death  of  A.  executing  the  declaration  of  truft, 
this  plainly  took  it  out  of  the  ftatute. 

And  as  to  the  obje£lion,  that  the  declaration  of  truft 
Ibould  not  by  relation  prejudice  A.'s  wife,  who  was  a  third 
perfon : 

His  lordlhip  anfwered,  that  the  declaration  given  by  Edward 
Ambrofi^  was  evidence  of  the  truft,  and  all  evidence  muft 
^ScGt  a  third  perfon ;  and  as,  if  Edtuard  Ambrofi  had,  after 
the  death  of  A,  been  examined  as  a  witnefs,  and  had  declared 
•n  bis  oath,  that  he  was  but  a  truftec  fur  A,  this  would  have 
30und  A,*s  wife,  and  would  have  barred  her  pretence  ;  fo  here 
Ac  declaration  of  truft  executed  by  Edward  Ambrofi^  was  rather 
aftronger  evidence  of  th^  iruft^  and  ought  to  bind  the  wife  of, 

S  a  A. 
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Ambroskv.  a.    But  confidering  all  circuoiflances,  the  court  recomn 
Ambrose,     j^  to  the  heirs  or  dcvifces  of  A.  that  they  would  agree 
A.\  wife  come  in,  in  this  cafe,  for  her  dower  of  this 
eflate. 

This  decree  was  affirmed  in  the  houfe  of  lords,  ii 
1717- 


Cafe  83. 

[  324  ] 

Lord   Qhan- 
cellor 

COWPEP. 

a  Tem.  709. 
Gilb.  Chan. 

a  Eq.  Ct.  Ab. 
352.  pi.  II. 

Covenant  to 
leave  his  wife 
620 1.     Party 
dies  vntcdatc, 
and  wifc*s  (h  ^re 
comes  to  above 
620  1.   this  is  a 
fatisfaaicn  (f). 


Blandy  verfus  Widmorc. 

UPON   the  marriage  of  A.  with  B*  there  were  a 
reciting,  that,  in  confideration  of  the  marriage 
the  portion,  it  was  agreed,  that  if  B.  the  wife  fhould  f 
A.  her  intended  huiband,  A.  fliould  leave  B,  620  /.  an 
cordingly  A.  covenanted  with  B.*s  truftecs,  that  his  exec 
within  three  months  after  his  deceafe,  fhould  pay  B.  6a 
{he  {hould  furvive  him.     A.  died  inteftate,  and  without 
upon  which  B.  the  wife,  by  the  ftatute  of  diftribution,  b 
intitled  to  a  moiety  of  the  pcrfonal  eftate,  which  was 
more  than  620 /.  and  the  queftion  wa$,  whether  the 
butive  (hare  belonging  to  B.  being  more  than  620/.  iho 
in  fatisfadlion  of  it  ? 


( I )  The  prefcnt  cafe  and  that  of  Lte 
V,  D'JranJa,  3  Atk.  4 1 9.  and  i  Vez. 
I.  (S.  C.)  have  been  confidered  rather 
as   cafes   of  aftual  performance  than  of 
fatisfaHlon  of  covenants,    (vide  Barret 
V.    Beckford,    I    Vez.    520.     Prime  v." 
Stehhing,  2  Vez.  41 1.)   In  the  cafes  on 
the  fubjrifl  oi  fatisjaiiion,  in  which  the 
contra«iling  party  is  fuppofcd  to  have 
done  foine  other  thing  in  lieu  of  the 
thing  contracted  for,  and  which  there- 
fore depend  more  particularly  on  the 
implied  intention  of  the  party,  feveral 
rules  of  prefumption  have  been  adopt- 
ed which  do  not  fcem  to  apply  to   the 
cafes   of  performance  J     (vide  Eajl'wood 
V.  Vtnke,   pod.  2  vol.  616),     In  cafes 
oi  fattsfadion  the  prefumption  will  not 
hold  where  the  thing  fuuititut?d  is  lefs 
beneficial  (either  in  amount  or  certainty 
or   time   of  enjoyment  or  othcrwife) 
than   the  thing  contradcd  for,   fmce 


fatisfa8ion  implies  the  doing  of 
thing  equivalent,  and  the  prefui 
is  fo  much  weakened  where  the 
fuhjiituted  is  not  equivalent  to  th< 
ccntradtd  for,  that  a  part  fatis^ 
will  not  be  intended,  whereas  ir 
where  the  thing  done  can  be  coni 
as  a  part  performance  of  the  thin 
traSteJ  for,  it  fhall  be  fo  taken 
in  covenants  to  fettle  lands  of  a  c 
value,  the  fubfequcnt  purchafc 
covenantor  of  lands  of  &  fmaller 
(which  are  at  his  death  left  undi 
of)  Ihall  be  intended  to  be  a/«/ 
fcrmancc  of  fuch  covenant,  as  it  n 
pr.'fumed  he  meant  to  purchafc 
lanJs  afterwards  and  fettle  the 
according  to  the  covenant  {Lechn 
Earl  of  Carlijle,  'poll.  3  vol. 
In  the  cafe  of  Lee  v.  D^Arandt 
well  as  in  the  prefcnt  cafe  of  Bla 
hndmore)  the  uiilribu:ivc  Iharc  an 
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Serjeant  Hooper:  This  620/.  is  a  debt,  and  debts  muft  be  Blawdt  v. 
firft  paid,  after  which  the  diftribution  is  to  be  made;  and  if  Widmori. 
the  inteftate  had  made  a  will,  probably  he  would  have  given 
to  his  wife  fomething  additional  to  this  620/.  Now,  what 
the  ftatute  gives  is  not  his  gift,  and  being  not  his  gift,  is  not 
to  be  taken  as  his  payment ;  or  fuppofing  it  to  be  his  gift,  ftill 
it  cannot  be  faid  to  be  his  payment. 

Lird  chancellor :  I  will  take  this  covenant  not  to  be  broken, 
for  the  agreement  is  to  leave  the  widow  620/.  now  the  in- 
teftate, in  this  cafe,  has  left  his  widow  620  /.  and  upwards, 
which  ihe,  as  adminiftratrix,  may  take  prefently  upon  her 
bufband's  death ;  wherefore  let  her  take  it ;  but  then  it  fhall 
be  accounted  as  in  fatisfadion  of,  and  to  include  in  it,  her 
demand  by  virtue  of  the  covenant;  fo  that  (he  (ball  not  come 
in  firft  as  a  creditor  for  the  620/.  and  then  for  a  moiety  of 
the  furplus. 

And  Mr.  Ferncn  faid,  it  had  been  decreed  in  the  cafe  of      f  3^5  J 
Wikox  verfus  IViltox  (<?),  Irin.  1706.     That  if  a  man  cove-    (#)  2  Vcm. 
mats  to  fettle  an  cftate  of  100/.  per  annum  on  his  eldeft  fon,    ^^  ' 
and  he  leaves  land?  of  the  value  of  ico  /.  per  annum  to  defccnd  f 

upon  fuch  fon,  this  fhall  be  a  fatisfadion  of  the  covenant  to 
fettle  5  and  that  this  laft  was  a  ftrongcr  cafe,  it  being  the  cafe 
of   an  heir,  who  is  favoured  in  equity;  alfo  the  cafe  of  {a)    (4)  1  Vcrn. 
Pbinney  verfus  Phinney  was  cited  ;  ^^3»-  f^^^^^^^^^J.^^^^ 

^   Whereupon  the  decree  made   (i)    by  Sir   John    Trevor   tJvoV.'''"*" 
matter  of  the   rolls,  was  now  affirmed  by  lord   chancellor 
Cgwpcr.   (2) 

ed  to  more  than  the  money  provided  mentioned  in  the  report.  Thefe  there- 
by the  covenant,  for  the  peribnal  elbte  fore  were  not  in  fart,  cafes  of  a  part 
(according    to   Atkins's   report)     was       ----    -  •       •        •     • 


/.    of  which  the  widow  was   in 


pertorm^nce  only,  but  the  language  of 
lord  Hardikj'tcke  in  Atkyns's  report  of 


{. 


^300/.    01   wnicn  tnc  wiaow  was   in-  lortl  //tfr^fiwcn*^  in  Atkyns's  report 

titled  to  one  moiety,   the  next  of  kin  Lee  v,  D'Aranda,  feems  to  apply  to  a 

being  brother  and  filler  of  the  intcftace  fart  performance  as  ftrongly  ai  \M2ifull 

^  as  appears   by    Reg.  Lib.  B,    1746,  performance  of  the  con  trad. 
:bL    359.)    ^n'd  not  hi?   children,    ai 

\\)Feh.   *5,   171s-  Reg,  Lib.   A.     1715.  foL  203. 

(2)  And  again  affiimeJ  upon  ^  rehcirin-    ;oth  June,    17 15.     Reg.    Lib, 
A.  1715  fol.  371. 


Lord 


Dc  Term.  S.  Trin.  1716* 


Cafe  84.  Lord  Lancfborough  &  al'  verfus  Jones. 


A'   \%  a  gold- 
fe.icS,  and  there 
ia  mutual  credit 
betwixt  A.  and 
B.  aid  A,  be. 
comet  a   ban* 
krupt ;  only 
the    balance 
ihall  be  liable  to 
the  bankruptcy : 
Slot  material 
whether   the 
mutual  credit 
be  by  open  ac- 
count)  or  mu- 
tual   ftatei 
<lebU(i). 


-V^  ^»6  ] 


^  AMU  EL  Jones  Efqj  borrowed  1500/.  of  Ceggs  the 
^  goldfmith  on  mortgage,  and  C^^j^x  owed  about  1400/.  to 
Jonesy  upon  his  the  faid  Coggs^s  notes  ^  the  notes  were  payable 
to  the  biihop  of  London^  Nation  Comptorty  and  the  faid  Samuel 
Jones  or  order,  but  this  was  in  truft  for  the  faid  Samuel  Jones  j 
and  the  bifhop,  Hatton  Compton^  and  Samuel  Joner^  had  all 
indorfed  the  notes,  which  were  in  the  cuftody  or  power  of 
Jones  \  and  Jones  went  to  demand  the  money  of  Coggs^  who 
agreed  to  allow  Jones  5/.  per  cent,  for  the  money  on  the  notes^ 
till  payment. 

Coggs  failed  afterwards  ;  and  an  aA  of  parliament  was  made 
for  the  vefting  the  effe<fts  and  eftate  of  Coggs  in  truftees^  (Ae 
plaintiff  lord  Lanejborough  and  others,)  who  were  to  ad  in 
nature  o(  commiflioners  and  truftees  for  the  creditors  oiCoggs^ 
and  they  infified,  that  Jones  the  mortgagor  (hould  pay  all  the 
mortgage  money,  but  that  as  to  the  money  due  on  Coggs*s  notes, 
Jones  Ihould  come  in,  under  the  commiflion,  only  pra  rati^ 
with  the  reft  of  the  creditors. 

But  decreed  by  lord  chancellor  Cowper^  with  great  clearneft^ 
that  in  regard,  by  the  late  ftatute  of  4  Ann,  cap.  17.  feU.  u. 
it  is  ena&ed.  That  where  there  is  mutual  credit  between  a 
bankrupt  and  another,  only  the  balance  fhall  be  paid:  fo  ia 
this  cafe,  here  was  a  plain  mutual  credit,  {viz.)  Coggs  gave 
credit  to  Jones  on  the  mortgage,  and  Jones  gave  credit  to 
Coggs  on  his  notes,  and  therefore  the  balance  (hould  only  be 
paid  \  and  this  claufe  in  the  ftatute  was  not  to  be  conftrued  of 
^lealings  in  trade  ovXy^  or  in  cafe  of  mutual  running  accounts; 
but  that  it  was  natural  juftice  and  equity,  that  in  all  cafes  of 
mutual  credit,  only  the  balance  (hould  be  paid,  and  that  the 
commiffioners  or  truftees  in  this  a£l  of  parliament,  (hould  not 
be  in  a  better  condition  than  Coggs  himfelf  would  have  been  in  ; 
that  if,  inftcad  of  the  prefent  bill  which  was  to  foreclofe  the 


(i)  This  fubj?a  has  received  fur- 
ther regubtion  by  fcatute  5  Geo.  t.  c. 
30.  Vide  Rjali  v.  Roiules,  I  Vrz. 
375.     As  to  the  general  conltruaion  cf 


the  clau fea  rcfpcding  mutual  credits^ 
vide  ex  parte  S)ctzt^  i  Atk»  228.  and 
the  following  c^fes. 

mortgage 
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mortgage,  Gi^j  bimrelf,  before  his  bankruptcy,  had  brought   Ld«  Lane^- 
fuch  a  bill,  furely  no  more  than  the  balance  ihould  have  been    >oaoucH  v. 
allowed  him ;  and  there  was  no  rcafon  that  Jtfies  (hould  fuffcr        J^*"«- 
by  the  accident  of  Coggs^s  bankruptcy ;  neither  could  the  com- 
miffioners,  or  if  Coggs  had  been  in  the  cafe  of  a  common 
bankrupt,  could  the  affignees,  be  in  a  better  condition  than 
C§ggs  himfelf  would  have  been  in. 

But  it  feems,  if  if.  ;md  B»  are  joint  traders,  and  J.  S.  owes 
Jl.  and  fi.  on  their  joint  account  100/.  and  A.  owes  the  faid 
y.S.tooL  on  htsfeparate  account,  J.  S.  cannot  deduA  fo 
much,  as  i//s  proportion  of  the  loo/.  comes  to,  out  of  the 
joint  debt ;  for  that  the  copartnerfliip  debts  of  >/.  and  B.  are 
Co  be  {a)  firft  paid,  before  any  of  the  feparate  debts  \  but  if  (#)vijf  iVern. 
there  be  a  furplus  beyond  what  will  pay  the  partnerihip  debts,  ^93»  7o6. 
then,  out  of  >/.'sfhareof  the  furplus,  J,  S.  may  dedu£l  the      [  027  J 
feparate  debt  of  ^.  ( i ) 

(i)  ViAt  ex  parte  Ediuards^    i  Atk«  100. 


I 


Anonymus.  Cafe  85. 

T  was  faid  by  the  mafter  of  the  rolls,  and  admitted  by  Mr.    One  ia\(n  the 

furplus  of  hit 

Vtrnon  and  others,  to  be  fettled,  that  where  one  devifes   perfonai  z^m 

the  reft  of  his  perfonai  cftate  to  his  relations,  or  to  be  divided   onfy  V^ch  ftaii^ 
amons  his  relations,  without  faying  what  relations,  it  (hall  go   take  who  are «- 

/.,••  11        ri.  .1.         r        P*^^®  ®'  taking 

among  all  fuch  relations  as  are  capable  of  taking  within  the   with  n  the  fta- 
(n)  ftatute  of  diftributioni  clfc  it  would  be  uncertain  ;  for  the   ^^^f  d»ftfibu. 
relation  may  be  infinite. 

(«)  See  the  cafe 
of  Roach  verfui  Hammond,  Preced.  In  Chan*  401,  but  more  particularly  Car  Ycrfua  Bedford,  2 
Chaiu  Rep.  77.  and  in  8vo«  146  (a). 

But  in  the  principal  cafe,  the  teftator  devifed  the  furplus  of 
bis  per(bnal  eftate  to  his  faor  relatlens ;  and  the  countcfs  of 
ff^nchel/ea  being  a  relation,  as  near  as  any,  to  the  teftator,  fhe 
was  a  party  to  the  fuit,  and  claimed  a  fliare ;  and  it  was  de- 
creed, flic  was  intitled  thereto,  in  regard  the  word  [poor]  was   ^"pi^J'^J'!,',*'* 

perfonai  eftate 
to  bis  poor  iclaiions,  liuw  conftrued.     i^ 


(2)   So  nomas  V.   Hole,   Ca.  temp.       469.     Whithcrn  v.  Harrh,  z  Vcz.  527. 
Talb.  251.     Harding  v-  Gljnn,  I  Atk.       Qrtcn  V,  HovjarJ,  Bio.  Cha.  Rep.  31. 

S  4.  frequently 
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Anonvmus  ^''^quently  ufed  as  a  term  oi  indearmeni  %ni  compaJJioH^  rather 
than  to  Agnify  an  indigent  perfon ;  as  one  fpeaking  of  one's 
father,  often  fays,  my  pcor  father^  or  of  on^'s  child,  jwy  p99r 
child. 

But  this  feems  to  have  been  a  ftrained  interpretation  In  fa^ 
vour  of  the  earl  and  countefs  of  Winchelfeaj  who  had  npt  aA 
eftate  any  ways  proportionable  to  their  quality. 


DE 


Term.  S.  Michaelis,    1716. 

Brockman  n)erfus  Honywood,  Cafe  86, 

Lord   Chan« 
jyROCKMAN  had  a  quit-rent  of  3/.  a  year,  as  belonging         cellor 

■^  to  his  manor  of  Dale^  and  ifluing  out  of  the  lands  of  the  Cowper. 

defendant  Sir  William  Honywoodj  who,  in  the  payment  there^  ^  t^.  Ca.  Ab. 

of,  ijififted  to  dedu£l  two  killings  in  the  pound  for  the  land-  A^„"owncr^ir  a 

tax  of  four  fliillings  in  the  pound  j  and  fummoncd  the  plain-  qu»t-rcnt  fhaii 

tiff  before  the  commiffioners  to  adjuft  the  land-tax  on  the  in  proportion  to 

quit-rent,  who  accordingly  afccrtained  it  at  two  (hillings  in  TJlV/buUn^^ 

the  pound ;  after  which  the  defendant  tendered  the  quit-rent,  «»"cr  has  been 

1     «    r%»  /I  Ml*  -11  examined   by 

fleducung  two  millings  in  the  pound,  the  commiffion- 

ert  of  the  laad- 
tazy  this  court  wiU  not  re-examine  \U 

On  the  other  fide  the  plaintiff  infifted,  that  the  defendant 
ought  to  deduA  out  of  the  quit-rent  only  in  proportion  to  what 
the  land,  out  of  which  the  quit-rent  ifllied,  paid ;  which  in 
the  prefent  cafe  was  lefs  than  two  (hillings  in  the  pound ;  and 
that  the  commi(fioners  of  the  taxes  h^d  no  power  to  afcertain 
what  (hould  be  deduded;  wherefore  he  brought  this  bill, 
in  order  to  have  the  court  fettle  the  proportion,  by  fending  it 
to  a  mafter, 

Itord  chancellor :  The  plaintiff  is  fpending  a  (hilling  to  get  a  [  329  ] 
half-penny.  Tho'  the  commiffioners  have  no  power  to  fettle 
the  proportion  of  taxes,  as  to  what  the  tenant  (hall  dedufb  for 
them  out  of  the  quit-rent  j  yet  they  being  gentlemen  of  the 
country,  and  living  upon  the  fpotf  and  having  power  to  tax 
the  quit-rent,  I  will  look  upon  what  they  have  done  to  be 
a  proper  meafure  of  juftice ;  and  therefore  the  plaintiff  has 
not  done  well  not  to  acquiefce  under  it;  fo  difmifs  his  bill 
with  cofts. 

But  at  the  fame  time  I  declare  my  opinion  to  be,  (as  has 

-been  before  refolvcd,)  that  a  quit-rent,  or  fee-farm,  in  cafe  of 

2  payment 


De  Term.  S.  Michaelis^    1716. 

Brockm  AN     payment  to  the  land-tax,  (fuppofe  a  tax  of  four  (hillings  in  the 

V,  HoNY-      pound,)  ought  not  to  have  four  (hillings  in  the  pound  dc- 

^^^-        dudled,  unlefs  the  land,  out  of  which  fuch  rent  or  fee-farm 

ifTucSy  pays  four  (hillings  in  the  pound,  but  is  to  pay  only  in 

proportion  as  fuch  land  pays. 

Cafe  87.  Chriftian  ver/us  Corrcn. 

Before  a  com-    ^HH  HE   earl  of  Dirbyy  king  of  the  l/U  of  Atan^  made  a 
xnittecof  X     decree  in  that  ifland  concerning  lands  there  j  and  the 

Cockpit^  pcrfon,  againft  whom  the  decree  was  made,  appealed  hither. 

%  Kq.  Ca.  Ab. 

Si.  pi*  3*     Appeal  from  a  decree  in  the  Ifte  of  Man*    The  fubjc^l  cannot  be  deprived  of  hit  right  to 

tppeai  by  any  woidt  in  the  kin|*s  grwt  to  that  purpofe,  much  Icfs,  if  the  grant  be  filent  in  tbac 

particvlar. 

One  (and  indeed  the  principal)  queftion  was,  whether  an 
appeal  did  lie  before  the  king  in  council,  there  being  no  re- 
fervation  in  the  grant  made  of  the  IJle  of  Man  by  the  crown, 
of  the  fubjcfts  right  of  appeal  to  the  crown. 

r  7'?o  1  ^"^  '^  ^^^  urged  for  the  appeal  by  myfelf,  (who  alone  was 

of  counfel  with  the  appellant,)  that  it  appearing,  m  this  cafe, 
that  H.  4.  had  granted  the  IJk  of  Man  to  the  earl  of  Dirb^\ 
anceftors,  to  hold  by  homage  and  other  fervices,  tho'  there 
was  no  refervation  of  the  fubjedls  right  of  appeal  to  the  crown, 
yet  this  liberty  was  plainly  implied. 

For  that  fuch  liberty  of  appeal  lay  in  all  cafes  where  there 
was  a  tenure  of  the  crown ;  that  it  was  the  right  of  the  fub- 
je£ls  to  appeal  to  the  fovereign  to  redrefs  a  wrong  done  to 
them  in  any  court  of  jufticej  nay,  if  there  had  been  any  ex- 
prefs  words  in  the  grant  to  exclude  appeals,  they  had  been  void ; 
becaufe  the  fubje£ls  had  an  inherent  right,  infeparable  from 
them  as  fubje^Sy  to  apply  to  the  crown  for  juftice.  And  on 
the  other  hand, 

The  king,  as  the  fountain  of  jujlice^  had  an  inherent  right, 
infeparable  from  the  crown,  to  diftribute  juftice  among  his 
fubjefts ;  and  if  this  were  a  right  in  the  fubjedb,  no  grant 
could  deprive  them  of  it ;  the  confequence  ot  which  would 
be,  that  in  all  fuch  cafes,  viz.  where  there  were  words  ex-> 
clufive  of  fuch  right  of  appeal,  the  king  would  be  conftrued 
to  be  deceived,  and  his  grant  void  :  alfo  precedents  were  cited 

in  point. 

Lord 
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Lord  chief  juftice  Parkir^  who  affifted  at  council  upon  this  Christiam 
occafion,  thought  that  the  king  in  council  had  neceflarily  a  ^.CoRaiir, 
jurifdi^on  in  this  caie,  in  order  to  prevent  a  failure  of  juftice, 
And  took  notice,  that  if  a  cop^rholder  fhould  fue  by  petition  in 
the  lord's  court,  upon  which  the  lord  (hould  give  judgment, 
tho*  no  appeal  or  writ  of  error  would  lie  of  fuch  judgment, 
yet  the  court  of  chancery  would  corre£t  the  proceedings,  in 
cafe  any  thing  were  done  therein  againft  confcience. 

Whereupon  their  lordibips  proceeded  in  this  appeal,  and  de- 
termined in  favour  of  the  appellant }  and  it  is  obfervable,  that 
lord  Diriy  alio,  at  length,  rather  than  that  fome  things  in  the 
grant  made  by  the  crown  to  his  anceftors  ibould  be  looked 
into^  chofe  to  fubmit,  and  exprefs  his  confent,  that  the  matters 
in  queftion  on  the  appeal  ibould  be  examined  by  the  king  in 
council. 


DE 
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Humberflon  verfus  Humberflon. 


O™ 


Cafe  88. 

Lord  Chan- 
cellor 

COWPER, 

1  Vern*  737. 
freced.   in 
Chan.  455. 
Gilb.  Rep.  iiS* 
1  Eq.  Ca.  Ab. 
*07.  pJ.  8. 
%  £q.  Ca.  Ab. 
457.  pi.  1. 

Devife  of  lands 
t«  a  corporation^ 
in  truft  to  con- 
vey the  premiiTes 
to  his  godfon 
A*  for  life,  and 
f(>  to  hi&firiKoA 
for  life  \   aRd 
afterwards  to 
convey  the  prc- 
nriiTes  to  the 
firit  fon  of  that 
fon  for  life ; 

and  in  failure  of  fuch  ifTue  of  A.  to  convey  it  to  B.  for  life,  Ac.  this  is  a  perpetuity }  but  the  con- 
veyance (hall  be  nqade  as  near  the  intent  of  the  party  as  the  rules  of  law  will  adpiit,  (vii •)  by  making 
til  the  perfons  in  being  but  tenants  for  life  \  but  the  limitatioa  to  the  fons  unborn  muft  be  in  tail  (l). 

[  333  ]  ^"  *  ^'"  brought  by  the  firft  devifee  againft  fcveral  in  re- 

mainder, the  truftces,  and  executors,  and  alfo  againft  the 
attorney  general,  (no  heir  being  to  be  found,)  for  an  execu- 
tion of  the  trufts  of  the  will. 

By  lord  chancellor :  Tho*  an  attempt  to  make  a  perpetuity  for 
fucccflive  lives  be  vain,  yet  fo  far  as  is  confiftent  with  the  rules 
of  law,  it  ought  to  be  complied  with;  and  therefore  let  all  the 
fons  of  thefc  fcveral  Humberjfons^  that  are  already  bofn,  take 
cftates  for  their  lives  ;  but  where  the   limitation  is  to  the  firft 


E  Matthew  Humherjion^  (reported  to  have  been  for- 
merly a  ChriJl-HofphaUBoy^)  devifed  his  eftate,  which 
was  very  confidcrablej^  to  the  drapers- company,  and  their 
fuccefTors,  in  truft  to  convey  the  premifies  to  his  godfon  Mat^ 
thew  Humherjlon  for  life,  and  afterwards,  upon  the  death  of 
.the  faid  Matthew^  to  his  firft  fon  for  life,  and  fo  to  the  firft  fon 
of  that  firft  fon  for  life,  i^c.  and  if  no  iflue  male  of  the  firft 
fon,  then  to  the  fccond  fon  of  the  faid  Matthew  Humberfton 
for  life,  and  fo  to  his  firft  fon,  £^r.  and  in  failure  of  fuch  iflue 
of  MattheWy  then  to  another  Matthew  Hitmberjlon  for  life,  and 
to  his  firft  fon  for  life,  ^r .  with  remainders  over  to  very  many 
of  the  Humherjionsy  (I  think  about  fifty,)  for  their  lives  fuc-. 
ceffively,  and  their  refpeSive  fons,  when  born,  for  their  lives, 
without  giving  an  eftate  in  tail  to  any  of  them,  or  making  any 
difpofition  of  the  fee. 


(i)    So  Hopkins  V.  Hopkins y    \   Alk.         Pari.   Ca.   592. 
593,     Hacks  v.   Hucksy    2   Vez.  568.        3  Burr.  1626. 
Spencer  v.  Duke  of  Marlborough,  5  Bro. 


Chapman  v.    Brcavn^ 


fon 


De  Tcrin.S.  Hill-   171 6. 

fon  unborn,  there  the  limitalton  to  fuch  unborn  fon  fhall  be  in     Humber- 
Uilmalc.  (I)  '  HuMBER. 

2,dfy^  Whereas  it  was  objeScd,  that  where  the  limitation,        &tok. 
for  want  of  ifllie  male  of  the  firft  Matthew  Humberfton^  gave  a 
remainder  over,  thefe  words,  [for  want  of  iflue  male  of  the 
firft  Alattbiw  Humhirftni]  did  by  implication  create  an  eftate- 
tail  in  the  faid  Adstthixv  Humberjhn^  precedent  to  the  next  rc* 
mainder  1  the  court  faid;  that  thefe  being  words  of  implica- 
tion only,  lifter  an  {a)  exprefs  eftate  for  life,  and   being  in  ^^l  ''^tmftxl 
default  of  [b)  fuch  fjii^  could  not  create  an  eftate- tail ;  and   verfus  Popbam.. 
the  rather  too^  in  regard  this  would  defeat  the  intent  of  the  605,  BUckbora 
teftator,  by  impowering  the  firft  Matthew  Humberfltrij  by  a  j"^"^'  ^^^^J 
recovery,  to  bar  all  the  fubfcquent remainders.  com. 

2lih%  In  this  cafe  the  teftator,  as  an  incouragcment  to  his   Devlfc  totru. 
executors  (who  were  four)  to  accept  of  the  truft  and  cxccu-   couragrmcn"  to 
torihia,  had  given  to  each  of  them  100  /.  and  12  /.  a.piece  for  *;"P\^^«  ff"*** 

r*  o  '  or  icol.  a-pirce, 

mourning,  and  to  each  of  them  a  ring,  and  10  L  a  year  for  ^^^  f^i-  >or 
their  trouble.  rrin^.Tni^i. 

a-  piece  per  aan« 
ferdieSr trouble;  one  rerufet,  yet  he  Aill  have  his  mourning  and  ring,  but  not  t^ic  icol.  legacy, 
aad  the  10 U  a  yiear,  which,  in  fuch  cafe,  (ball  not  go  to  the  adin;^  executors,  but  fir.k  into  the  cftite. 

Up^n  which  Lord  Chancellor  faid,  that  notwithftanding  the  [  331.  ] 
condition  of  the  acceptance  might  feem  to  run  to  all  the  lega- 
cies, yet  the  executors,  though  they  did  not  ad,  (huuld  have 
their  rings  and  mourning,  thefe  being  intended  them  imme- 
diately, and  not  to  wait  their  time  of  acceptance ;  but  that 
they  ihould  not  have  their  100/.  and  an  annuity  of  loA  each» 
unlefs  they  accepted  of  the  truft  ;  and  that  the  (hare  or  annuity 
of  the  renouncing  executor,  (hould  not  go  over  to  the  ading 
executors  as  a  further  incouragcment,  but  ought  to  fink  for 
the  benefit  of  the  eftate. 


(1)    The    decree  dircds  that  ••  the  *'  cording  to  the  courfe  of  law,  and  if 

"  Maftcr  fliould  ice  a  fcttlement  made  •*  any  of  the  parties  who  arc  made  te- 

• '  of  the  laid  tryll  eftate  purfuant  to  the  *'  nants  for  life  have  any  ifToc  male  liv- 

*'Uidwilhvithlimitationsto  thcfevcral  **  ing,   their  names  are  to  be  infrrtci 

*"'pcrfoM5   named  to  be  tenants  lor  life  *'  m  ihe  faid  deed  of  fettlement."  Rr<r. 
^'iathc  faid  v/ill  and  to  the  heirs  m;ilc  .   Lib.  A.    1716.  fol.  529.  by  the  name 

^^  of  their  bodies  in  llritt  fcttieuicnc  ac-  of  Humherjicne  V.  Coiiei* 

Vol.  I.  S7  Bothomly 
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C»fe  89. 

Lord  Chan* 

celior 

Cow  PER. 

ft  Vcrn.  750. 
I  £q.  Ca.  Ab. 
J44.  pi.  19. 
A  rccognixance 
not  inrolled 
full  be  lookeJ 
\\p6n  at  a  bond, 
•ndpaidaiadebt 
by  (jpccialty. 


Bothomly  ver/us   Lord  Fairfax,  (i) 

TH  £  late  lord  Fairfax  deviled  bis  eftate  for  payment  of 
his  debts,  which  eftate  being  accordiogly  by  the  court 
decreed  to  be  foldy  and  the  money  to  be  applied  for  that  pur- 
pofe,  with  diredions,  to  pay  firft  the  mortgages,  then  the 
judgments  and  recognizances  afFeding  the  land,  and  then 
other  debts  ;  and  that  all  the  creditors  (hould  be  at  liberty  ta 
come  before  the  Mafter  and  prove  their  debts : 

The  Matter  reported,  that  one  'Jamts  CkapSn  had  a  recog- 
nizance from  lord  Fairfax  in  the  penalty  of  looo/.  for  the 
payment  of  500/.  and  intered  at  6/.  percent,  which recogni- 


(l)  Several  points  appear  by  the  Re- 
gider's  book  to  have  arifen  upon  the 
Mailer's  report  in  this.caufe,  and  10  have 
been  decided  upon  full  confideration. 
Lord  Fairfax  had,  (as  appears  by  the 
order  made  upon  the  original  hearing 
of  the  caufc,  Reg.  Lib.  A.  171 1.  fol. 
642.)  dcvifed  all  bis  real  and  pcrfonal 
cftate  (generally)  to  truftces  **  upon 
•*  truft  by  fale  or  olherwifc  to  pay  all 
•*  his  debts  and  funeral  expences." 
The  caufe  coming  on  to  be  heard  for 
further  diredions,  the  decree  firft  makes 
a  declaration  of  the  right  of  the  credi- 
tor by  recognizance  not  inrolled,  ^o 
come  in  as  a  bond  creditor  only,  as 
flated  by  the  reporter,  and  then  pro- 
ceeds thus,—"  And  the  next  queilion 
•*  arifmg  upon  the  faid  report  bein^, 
«*  whether  feveral  notes  given  for  the 
'•  payment  of  money  by  the  late  IcrJ 
**  Fairfax;  ought  to  carry  intereft  and 
•*  from  what  time,  his  loidfhip  con- 
••  ceived  that,  fince  the  faid  notes  did 
««  not  carry  intereft  in  their  nature, 
•*  they  therefore  ought  not  to  carry  in- 
**  tereft  until  fome  adt  fell  in  to  make 
•*  them  fo  to  do  :  and  Hnce  by  ihc 
'*  legator's  appointment  he  has  let  in 
«•  all  his  debts  to  receive  an  equal  fa- 
•*  tisfaction,  that  therefore  tlic  faid 
**  notes  ought  to  carry  inicrc.l  from  a 
•*  reafunable  time  whon  they  mi^ht  be 
«•  luppofcd  to  have  been  paul  aiccr  Jxk 


•'  death  if  contefts  had  not  happened ; 
**  and  whereas  in  ca(e  of  legades  the 
"  court  allows  but  a  years  time  after 
*'  thetcftator's  death  for  payment,  and 
"  in  cafe  of  debts  there  is  lefs  reafon 
"  to  allow  a  longer  time ;  his  Lordihip 
"was  of  opinion  the  (aid  notes  ought 
**  to  carry  intereft  from  the  end  of  one 
"  year  after  the  teftator's  deceafe.  And 
•*  one  of  the  faid  notes  being  for  pa\* 
'*  ment  of  56  /.  annuity  to  H^alter 
"  S'lvjre  for  his  life,  and  the  fame  be- 
••  ing  a  'uoluuiary  debt,  the  queftion 
*'  thereon  was.  Whether  the  faid  note 
"  ought  to  be  looked  upon  as  a  debt 
•*  byfimplc  contraft,  and  his  Lord(faip 
'*  declared  the  fame  ought  to  be  looked 
"  upon  and  taken  as  a  good  debt  by 
"  dm  pie  contrail ;  bat  as  fetting  apart 
"a  fund  to  anfwer  the  faid  annuity 
*'  would  be  preferring  one  flmple  con- 
"  trad  creditor  before  the  reft,  his 
**  wordflup  doth  therefore  order  that  the 
**  faid  Mafter  do  fet  a  juft  value  upon 
**  the  faid  annuity,  and  the  faid  Walur 
**  S^juyn  is  to  come  in  to  receive  a 
**  fatisfa^on  for  fuch  value  as  a  crc- 
"  ditor  by  fimple  con  trad  in  propor- 
**  lion  with  the  reft  of  the  fimple  con- 
*«  traft  creditors."  Reg,  Lib.  A. 
1716.  fol.  171  With  refped  to  the 
queftion  of  intereft  on  the  fimple  con- 
trsii^t  (icbts,  vide  Car  v.  C&unufs  of' 
L  uriin J  on.  SLXltC^  ZZS, 

zance 
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oance  bad  been  affigned  by  the  faid  ChapUn  to  Samuel  PhiBpSf    Bothoml^ 
baC  that  this  recognizance  happening  not  to  be  inrolled,      ^-  Lord 
dierefbre  he  (the  mailer)  fubmitted  it,  whether  it  fhould  be 
taken  as  a  recognizance,  or  as  a  bond  only. 

And  I,  being  of  counfel  for  Philips  the  afBgnee,  argued, 
that  this  recognizance  fliould  be  taken  and  paid  as  a  recogni- 
zance. 

It  is  the  acknowledgment  before  a  competent  judge,  that  [  22$  ] 
gives  a  recognizance  it^  force.  Hob  196.  HaU  and  fFingfiild*s 
cafe }  the  inrolment  of  it,  is  what  is  done  by  a  minifterial  of- 
ficer only,  and  is  made  ufe  of  as  a  proper  method  for  the  pre- 
fenration  of  the  fecurity  for  fafe  cuftody,  and  for  the  notifying 
it  to  others ;  this  is  further  proved  by  the  authorities  that  fay, 
the  recognizance  binds  the  land  from  the  time  of  the  caption, 
I  FetU.  360.  Hoi.  196.  So  that  if  the  cognizor  acknowledges 
a  recognizance,  and  aliens  the  land,  or  dies  before  inrolment, 
yet  the  recognizance  (hall  bind  the  land  in  the  hands  either  of 
the  alienee,  or  the  heir. 

What  is  faid  in  Hob.  jo6.  in  HaU  and  fTtng/iehrs  cafe, 
feems  very  material,  viz.  that  the  firft  acknowledgment  of  the 
cognizor  of  the  recognizance  binds  his  perfon  and  his  lands, 
as  a  record  from  thac  time,  fo  that  the  very  acknowledgment 
of  a  recognizance  before  a  competent  judge,  alone  makes  it  a 
record  before  the  inrolment. 

And,  with  fubmiflion,  it  is  very  reafonable  it  {hould  be  (6^ 
I  mean,  that  the  recognizance  without  the  inrolment,  (hould 
be  a  perfeA  recognizance.  Since  the  party,  who  is  to  give 
the  fecurity,  has  done  his  part  by  acknowledging  the  recog- 
nizance; the  judge,  or  mader  in  chancery,  that  takes  it,  has 
alfo  done  his  part,  by  fubfcribing  the  caption ;  and  after  all 
this  folemnity,  fhall  the  neglcft,  or  nonfeazance  of  the  officer 
(an  officer  purely  minifterial)  prevent  this  lien  from  being 
of  any  force,  by  the  not  inrolling  it  ?  this  fcems  very  unrea- 
fonable. 

I  muft  own,  there  is  a  material  difference  betwixt  a  recog- 
nizance in  the  nature  of  a  ftatutc  ftaple,  or  ftatutc  merchant, 
taken  by  virtue  of  the   ftatute  of  yfdlon  BurneJy  {viz.  13  Ed,      '-  ^-^     "* 
I.  or  other  a£ls  of  parliament  impowering  the  taking  of  fuch 
ftatutcs,)  and  a  recognizance  at  common  law. 

It 
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fioTHOMLT 

v«  Lord 
Fairfax. 


%9  t  recogni- 
aance  not  rcgu- 
Urly  taken  may 
be  fued  as  an 
obligation. 

[  337  ] 


it  is  moft  true,  that  thofe  ftatutes  merchant  or  fttple,  that 
are  taken  by  virtue  of  the  fta^ute  of  J^n  Bumel^  or  other  a£b 
of  parliament,  require  particular  circumftances  to  be'ob&rred 
in  the  taking  of  them ;  and  if  in  the  taking  of  thole  ftatute% 
ftaple  or  merchant,  the  a£b  of  parliament  are  not  p^rflIed, 
then  they  have  not  the  force  of  a  recognizance* 

And  it  muft  be  admitted  to  be  a  favourable  ^onftru£tion  of 
the  judges,  to  allow  fuch  recognizances  defcSively  taken,  to 
have  the  force  of  bonds,  by  reafon  of  the  obligatory  words 
that  are  contained  in  them. 

As  for  inftance,  the  iiatiUe  of  Mlon  jSifrir^/  requit«9,  that 
a  ftatute  merchant  or  ftaple  that  is  given,  (hall  have  two  leals 
affixed  to  it,  {viz*)  the  feal  of  the  cognizor,  and  tbd  king*9 
feal,  appointed  for  that  purpbfe;  and  to  the  fame  effeA  it  is 
ena(Sled  by  the  ftatute  of  23  Hen.  8.  cap.  6.  in  the  ^afe  of 
ftatutes  taken  by  either  of  the  chief  juftices. 

Now  where  the  cafe  has  happened,  that  only  the  feal  of  the 
cognizor  or  debtor  was  affixed  to  the  recognizance,  diis  was 
void  as  a  recognizance;  and  in  Cro.  Eliz.  355,  461,  544. 
2  RoL  Abr.  149.  Jffme  verfus  HoUingworth^  after  fti^ny  argu<* 
ments,  and  with  great  difficulty,  it  was  refolved,  that  this  re- 
cognizance, being  void  as  a  recognizance,  might  however  be 
fued  as  an  obligation,  by  reafon  of  the  obligatory  words  in  it. 

This  (I  fay)  is  a  benign  conftru6lion  ;  bccaufe  a  delivery, 
as  well  as  fealing,  is  ncceffary  to  make  a  bond;  and  ifnon  eft 
fa6lum  were  pleaded  to  a  recognizance  fo  taken,  it  would  be 
ftraining  pretty  far,  to  make  a  debtor's  acknowledging  a  writing, 
as  his  recognizance,  to  amount  to  the  delivery  ofit^  as  his 
deed. 

It  is  plain,  where  an  afl:  of  parliament  gives  a  particular 
power  of  taking  a  recognizance  or  ftatute,  that  this  ad  of 
parliament  muft  be  obferved,  and  the  circumftances  required 
thereby,  complied  with ;  and  if  omitted,  the  recognizance  in- 
tended to  be  given,  is  not  a  recognizance. 

Yet  it  is  otherwife  in  cafe  of  a  recognizance  at  common 
law  (as  ours  in  the  principal  cafe  is)  acknowledged  before  a 
maftcr  of  this  court,  and  where  the  acknowledgment  or  cap- 
tion of  it  before  ajudge,  or  mafter,  gives  the  lien  it's  force. 


There 
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There  it  indeed  an  a£l  of  parliament  made  for  the  entering 
or  inrolling  of  ftatutes  and  recognizances  out  of  regard  to 
jNirchafers  5  as  the  27  Eliz.  cap.  +.  which  requires  ftatutes  to 
be  brought  within  four  months  after  the  acknowledgment  of 
them  to  the  clerk,  to  be  entered  on  the  roll;  and  it  is  thereby 
tntSttdy  that  the  ftatutes  (hall  be  entered  on  the  roll  wrthia 
fix  months  after  the  acknowledgment  j  elfe,  quoad  any  pur^ 
chafor,  they  (hall  be  void. 

But  this  very  a{l  (hews,  that  before  the  making  thereof, 
Aeftatute  needed  not  to  be  entered  on  the  roll  at  all,  and  that 
even  fince,  it  need  be  entered  only  in  the  cafe  of  i  purchafer ; 
whereas  in  the  principal  cafe,  there  is  no  purchafer  concerned, 
and  the  recognizance  is  only  made  ufe  of  againft  the  heir, 
executor,  or  voluntary  dcvifce  of  the  lord  Fairfax^  the  cogni- 
tor  thereof. 

Therefore,  fince  the  recognizance  receives  its  force  from 
the  acknowledgment,  fince  it  binds  the  lands  of  the  cognizor 
from  the  acknowledgment,  fince  it's  a  record  from  the  ac- 
knowledgment, we  humbly  infift,  it  is  from  that  time  a  recog- 
nizance, and  to  be  paid  as  fuch. 

But  if  an  inrolmcnt  (hould  bethought  neccflary,  fuch  in- 
rolment,  where  no  purchafor  is  concerned,  is  not  confined 
to  the  life  of  the  party,  but,  as  we  conceive,  may  be  done  at 
iny  time. 

Therefore,  we  pray,  as  to  this  recognizance,  which  appears 
to  have  been  given  before  one  of  the  mafters  of  this  court, 
that  we  may  be,  even  now^  at  liberty  to  inroll  it  j  and  this  we 
conceive  moft  reafonable. 

For  it  appears,  in  this  cafe,  that  the  fccurity,  which  the 
lender  ftipulated  to  have  for  his  money,  was  to  be  a  reco^* 
nizance ;  it  appears,  that  the  debtor  agreed  to  give  a  recog- 
nizance for  the  fecurity  ;  it  is  plain,  that  in  confidence  of  this, 
the  money  was  actually  lent ;  it  is  as  plain,  that  the  moft  wor- 
thy and  material  parts  of  this  recognizance,  I  mean  the  ac- 
knowledgment and  caption,  are  all  of  them  perfected. 

So  that  what  remains  to  be  done,  is  only  by  the  minifterial 

officer  to  inroll  it  j  and  the  creditor  ought  not  to  fufFcr  for  the 

ncgied  or  omiffion  of  the  officer. 

Vol.  I.  T  In 


BoTHOteLT 

<v.  Lord 
pAiarjuc. 


C338] 
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BOTHOMLT 

V.  Lord 
Fairfax. 

f3W3 


{m)  Vide  tnte 
%%%•  in  the  cafe 
of  Finely  ^rfot 
Zarl  of  Win* 
theliea. 


[   340  ] 


*Iii  equity,  where  there  is  the  covenant,  or  agreement  of 
the  parties,  -  if  made  on  a  full  and  valuable  confideration» 
whether  it  be  to  mortgage,  or  convey  lands,  the  court  will, 
compel  an  execution.  If  I  covenant,  in  confideratipn  of 
money  lent,  to  mortgage  fuch  lands  for  it,  this,  in  equity, 
i$  a  mortgage,  and  fuch  a  lien  upon  the  land,  as  that,  if  the 
covenantor  die,  the  heir  is  bound  by  it,  though  not  named  ; 
fiich  a  lien  upon  the  land,  as  that,  if  the  covenantor  become 
a  bankrupt,  his  land  thus  covenanted  to  be  mortgaged,  (haU 
not  be  liable  to  the  other  creditors  on  the  commiffion  of  bank-* 
ruptcy.  So  that  it  is  no  objedion,  that  the  other  creditors 
will  hi  prejudiced  by  the  inrolment  of  this  rccogniiance,  for 
the  other  creditors  are  as  much  prejudiced,  in  the  cafe  laft  put 
mt  the  bankruptcy. 

If  it  were  admitted,  that  the  recognizance,  for  want  of  an 
inroIoKnt,  is  an  imperfeA  fccurity,  juft  as  a  mortgage,  if 
made  by  way  of  feoffment,  would  be  void  for  want  oF  livery  ; 
yet,  as  in  fuch  cafe,  where  the  fccurity  is  made  for  a  {a)  full 
and  valuable  connderation,  a  court  of  equity  would  make  it 
good,  though  againft  a  mefne  creditor  by  judgment ;  in  the 
fame  manner  will  equity  help  this  imperfca  fccurity,  if  it  be 
imperfeA  for  want  of  an  inrolment ;  it  being  agreed  on  all 
fides,  that  the  fccurity  fliould  be  a  recognizance,  and  in  con- 
fidence of  this,  the  money  adlually  advanced. 

And  it  is  plain,  when  the  recognizance  is  inrollcd,  (if  that 
be  requifite,)  the  inrolment  (hall  relate  to  the  acknowledg- 
ment, and  make  it  pctkSt  ab  initio. 

So  that  we  humbly  take  it,  the  recognizance,  though  not 
inrolled,  is  a  good  recognizance,  or  if  an  inrolment  be  re- 
quifite,  we  are  dill  at  liberty  to  inroll  It,  and  that  it  (ball 
take  place  as  a  recognizance. 

On  the  other  fide  it  was  alledged,  that  without  inrolment 
this  recognizance  was  no  record,  nor  could  it  be  given  in 
evidence  as  fuch  5  and  though  no  prccife  time  was  fixed  for 
the  inrolment  of  it,  it  was,  however,  reafonablc  to  follow  the 
equity  of  the  13  Ed.  i.  cap.  4.  which  provides  for  the  inrol- 
ment of  ftatutes  merchant  and  ftaple  j  and  that,  by  the  courfe 
of  the  petty-bag,  (i)  they  never  inrolled  recognizances  after 


(i)  Vide  lord  Clarendon' i  order:,  148. 


fix 
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(t  mofiths,  without  a  fpecial  order  to  do  it  nitnt  pr$  tunc.     Bothomlt 
That  in  this  cafe  application  had  been  made  to  the  mafter  of      <"•  Loao 
fbt  rolls  for  leave  to  do  fo,  who  had  refufed  it ;  and  particu-      Fairfax, 
Itrly  Sir  Joffh  Jtkyll  infiftcd,  that  this  fecurity  ought  to  be  •   ] 

deemed  only  as  a  debt  by  fimple  contrail,  and  not  as  a  bond^ 
in  riegard  it  did  not  appear  to  have  been  delivered  aa  a  deed* 

L$rd  cbanctHor :  There  is  a  juft  fufpicion  upon  the  fecurity,* 
that  this  recognisance  was  otherwife  fatisfied  or  fecured,  it 
not  having  been  all  this  while   inrolled;   and  whenever  the 
court  permits  the  inrolling  of  a  recognizance,  after  the  time 
rhpfed,  it  always  takes  care  not  to  hurt  an  intervening Yj)   (^I'TrttMfpar. 

,^  ,1  .  t.i.!^  f  pofe  fee  the  ca& 

pnrchafor ;  and  as  that  may  happen  to  be  the  cafe  here,  there-  of  Fothergii 

fere  Philips  is  to  be  looked  upon  as  a  bond-creditor  only,  the  ]^^yttl^ 

fealing  and  acknowledging  thereof  fupplying  the  want  of  dc*'  ^3V 
lircry. 

Northey  verfus  Strange*  Cafe  90. 

Sir  JoHK 

A  Freeman  of  London  has  no  wife,  and  has  ifliie  A^  a  fon,       Trevor 
and    B.  and  C.  daughters,  C.  marries  againft  her  fa-         RqU^/^* 
ther*s  confent,  by  which  means  Ihe  never  had  any  portion ;   preced.  in 
afterwards  (he  dies  in  her  father's  life-time,  leaving  a  fon  D.    chtn.  470. 

®  2  Eq.  Ci.  Ab. 

•  The  freeman  makes  his  will,  wherein,  taking  notice  that  *^  p^'  ^»  ^' 
he  had  given  to  his  fon  J.  400  /•  and  to  his  daughter  B.  1000  /•    ^     34^  J 
in  full  of  their  orphanage  part  by  the  cuftom,  he  devifes  500  /. 
to  his  grandfon  2>.  and,  after  fome  other  legacies,  gives  one 
moiety  of  the  furplus  of  his  perfonal  eftate  to  his  fon  A.  the 
other  moiety  to  his  children  and  grandchildren. 

Afterwards  the  freeman,  in  his  life-time,  gives  feveral  fur* 
therfums,  at  feveral  times,  to  his  fon,  amounting  to  600/. 
more,  the  certainty  whereof  does  not  appear  under  the 
freeman's  hand,  but  fots  appear  by  the  fon's  anfwer  in 
the  caufe  }  and  then  the  freeman  dies,  leaving  his  daughtei- 
£.  enfient  with  a  child  which  was  afterwards  born, 

1^,  It  was  admitted  by  the  counfel  on  both  fides,  and  de^ 
Creed  by  the  court,   that  there  being  no  wife  of  the  freeman, 
(a)  the  children  were  intitled  to  one  moiety,  the  other  moiety   W  Salk.4ai, 
being  the  dead  man  s  part.  Where  a  free- 

n<io  of  L«o&4Imi 
www  o«  wife,  the  children  are  Inrttlcd  to  one  moiety,  and  the  ather  moiety  ii  the  dead  man^i  part. 


T  2 


a^. 
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NoRTHiYw.        2^    It  ^i^s  admitted  by  counfel,  and  (aid  to  hare  bejsn  fo 
Strange 

determined,  and  fettled,  that  a  freeman's  granchiU  (where 

ofa  freeman  are  the  grandchild's  father  was  never  advanced   in  the  freeman's 

cttft^^^'lo^ome  '»f«-^n^^>  and  died  before  the  freeman,  leaving  a  child^)  (*) 

in  for  an  or-  ^as  not  within  the  cuftom ;    and  that  only  the  freeman's 

{t)%S\J^z6»  children  were  within  the  cuftom,  to  come  in  for  an  orphans^ 

J  Vern.  3^7.         p^^ ^^ 

*    [  342  ]  S^ly^    ^^  ^^^  decreed,  that  whereas   the  freeman's  fon  jf» 

Freeman'*  fon  was  by  the  freeman's  will  mentioned,  to  have  had  400  /.   and 

fumt  from  the  confequently  the  quantum  of  ^.'s  advancement  appeared  under 

certSnt'  of*  ^^^  freeman's  hand,  yet  this  {a)  very  declaration,   by  the  cuf- 

Mrhich  docs  ap-  tom,  let  the  fon  in  for  his  orphanage  part;  and  though  die 

Tas  had  likewjfe  fon  A.  afterwards  received  farther  fums  amounting  to  600 il 

fuml*^  the^cer-  ^^^^  ^^^  f^*^""  *^  frccman,  and  the  certainty  thereof  appeared 

tainty  of  which  by  his  own  anfwer,  yet  thefe  fums  which  were  additional  gifts 

otberw'tfe  than'  to  his  advancement,  being  with  the  other  400/.  brought  into 

fwer^^^theOm""  hotchpot,  would  not  be  a  bar  to  his  orphanage  part,  (i) 

vot  barred,  hut 

Aail  oome  in  for  his  orphanage  part,     {a)  1  Vern.  630. 

One  devifet  the  ^thfyy   That  the  child  of  jB.  the  freeman's  daughter,  who 

cftate  to  his  was  in  ventre  fa  mere  at  the  freeman's  death,  ihould  not  take  ; 

^ rllfddliidrtn  •  ^^  regard  a  devife  to  one's  children  and  grandchildren  (hould, 

a  grandchild  in  prima  facie^  refer  only  to.fuch  children  and  grandchildren,  as 

at  the  teilaior'f  wcre  living  at  the  time  of  the  making  (2)  of  the  will;  but  if 

take*-'  f«l!!  had  *  ^^vife  wcre  to  my  children  and  grandchildren  living,  at  my 

I:  been  to  the  deaths  a  child  in  ventre  fa  mere  might,  in  fuch  cafe,  be  h  ht 

children   and  -  i      •  '   i      .  i*    •  f,s 

grandchildren      regarded^  as  to  be  looked  upon  as  living  [bj, 

living   at   his 

death,    ^h)  Vide  ante  146,  the  cafe  of  Scale  verfus  Beale. 

yhfyj  That  the  Ton  J.  ihould  not  come  in  for  x  (hare  of  the 
remaining  furplus,  he  being,  by  the  words  of  the  will,  fepa- 
rated  from  the  other  children,  (viz.)  the  devife  being  of  one 
moiety  of  the  furplus  to  the  teftator's  fon  J.  and  the  otfaei 
moiety  to  his  children  and  grandchildren,  fo  that  the  fon  A 
was  intended  to  have  only  a  moiety« 


(l)  Vide   Blunden  v,  Barj^er,   poft.  642. 

(2)  Vide   Ellifon  v.   Jirey,    I  Vcz.       Attorney  General  v,  Crifpin,  Bro.  Chj 
.III.     Hor/elty  v.  Chalaner,  2  Vcz.  83.       Rep.  3>6. 

tthb 


o 
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6ibfyj  That  the  children  and*  grandchildren  muft  take  per  NpaTHSTv. 
c^apita^  and  not^^  Jlirpes ;  they  all  taking  in  their  own  right.     Strange. 
SLmi  not  by  way  of  reprefentation,  ^^nddiUdren 

muft  ukc  pfT  caplu* 

^thfy^  That  a  legacy  of  500/.  being  given  to  >/.  and  if  A. 
died  before  twenty-one,  then  to  B.  upon  A,*s  dying  before 
^^«renty-one  in  the  life  of  the  teftator,  this  was  not  a  lapfed   M  «  ^ern. 
legacy  (tf),  but  fhould  go  over  to  B.  &1nte  97.  ^"' 

Lord  Bindon 
verfus  Earl  of 
Su/Tolk. 

Onions  verfus  Tyrer.  cafe  91.  ^ 

NE  by  will  duly  executed  and  attefted  by  three  wit-  ^""^^^^^ 
nefles,  who  fubfcribcd   the  fame  in  the  prefence  of  the       Cowper. 

tcftator,  devifed  lands  to  truftees,  to  feveral  ufes  under  which  *  Vern.  n^u 

tiic  plaintiff  claimed.  Chanc*  459. 

Gilb.  Rep.  1304 
ao  Mod. 467*  X  Eq,  Ca.  Ab.  407.  pi.  i*  In  a  will  devifiog  land^,  three  wltAeflb  muft  fubfcrlbe 
io  tbe  prefence  of  the  teftator. 

He  afterwards  made  another  will  of  the  fame  lands,  devifing  f^  ^'"  ^\  .^'*- 

i_  n  \  \      f    \    I'  r  11  *^%%  revoking  a 

them  to  other  trultees,  but  to  the  (i)  fame  ufes,  and  there  former  will, 

was  a  claufe,  in  this  laft  will,  revoking  all  former  wills,  but  ^"iLV"h'ret 

in  this  laft  will,  tho*  fubfcribed  by   the  teftator,  and  attefted  witneffet,  but 

by  three  witnefles,  yet  the  witnefles  did  not  fubfcribe  their  be  in  the  pn* 

names  in  the  prefence  of  the  teftator,  teJlalor/^  ^* 

Upon  which  the  teftator's  heir  at  law  laid  claim  to  thefe 
lands  J  and  the  queftion  was,  whether  this  laft  will,  which 
was  admitted  to  be  a  void  will  quoad  the  lands  in  qi;eftion| 
ihould  yet  be  a  good  revocation  of  the  former  will  ? 

\fty  the  diverfity  betwixt  the  penning  of  the  two  claufes  in      [  344  ] 
the  ftatu^e  of  frauds  was  obferved;   [fcil)  the  claufe  relatijig 
to  the  devife  of  lands  (a)  requires,  that  three  witneffcs  muft   W  8«A.  5* 
fubfcribe  in  the  prefence  of  the  teftator  j  but  the  claufe  of  re- 
voking former  wills  {b)  fays,  that  no  will  in  writing  of  land  (h)  ScO-  €t    • 
lliall  be  revoked,  unlefs  it  be  by  fome  other  will  or  codicil  in 
writing,  or  writing  declaring  the  f4me,  fignpd  in  the  (^ )  pre-   (0  Ante  11. 


(i)  A  mere  change  of  truftces  will  178.  i86,     Do^  v,  Pott,  Doug.  684, 

BOt  revoke  a  prior  devife  of  the  equit-  Watu  v.  FHllartm,  (cited)  Dousr.  601 
able  cftate.   WiUe(  v.  Sandford,  i  Vez.  /        ^     y  • 

T  3  fence 
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Okioms  v.     ftnce  of  three  or  more  witnel!es ;  fo  that  this  laft  claufe  does 

TYftift«       „Qf  dircd  that  the  writing,  which  revokes,  ihould  be  fub- 

fcribed  by  three  witneiles  in  the  teftatdr's  prcfence ;  but  a  will 

of  land  muft  be  fuhfcribed  by  three  wii^neiTes,  and  that  in  the 

tcftator's  prefence. 

But  then  it  was  inf^fted,  that  thislaO:  will,  notwithftanding 
the  ufual  claufe  of  revoking  all  former  wills,  ihould  not  revolve; 
the  firft  will ;  for  that  the  revoking  claufe  in  the  ftatute  re- 
quires, that  fuch  revocation  (hould  be  by  a  willy  which  (it 
was  faid)  muft  be  a  good  and  effeBual  will  of  land,  and  this  laft 
will  was  not  fo;  neither  was  it  a  good  codicil,  or  fo  much  as 
a  writing  declaring  an  intention  of  revocation;  for  that  this 
writing,  (fuppofmg  it  to  be  a  good  will,)  was  yet  fo  far  from 
intending  to  revoke  the  former  will,  that  it  gave  the  land  ex- 
a£lly  tb  the  fame  ufes;  now  the  revoking  intended  by  this 
claufe  of  the  flatute  was  fuch,  as  (hould  be  made  purely  with 
an  intention  to  revoke  or  deftroy  a  former'will  y  and  fo  it  was. 
held  and  refolved  in  the  cafe  of  EccUJlon  verfus  Speaky  in  3  Mai. 
258  and  Show,  89. 

A  W  will  or  Lord  chancellor :  (1)  I  do  allow  of  the  cafe  of  Eccleflm  verfus 

SJJle'b^tcuife  Speaks  in  regard  there  the  fecpnd  will  devifed  the  lands  to  the 

•frotoking  all  f^^^  pcrfon  to  whom  they  had  been  *  devifed  by  the  firft  will  \ 

will  aot  how.  and  therefore  it  may  be  truly  faid,  that  the  fecond  will  did  not 

r^f^wttfon***  intend  to  revoke  the  former,  but  rather  to  confirm  it. 

I  •345  ]  But 


(i)  "  His  lordftip  declared  that  If 
•'  the  tcftator  Thomas  Tyrer^  had  by  his 
M  fccQnd  will  barely  revoked  the  firft 
••  without  declaring  by  the  fame  a£t  his 
•*  intention  to  difpofc  his  lands  to  the 
«•  fame  purpofes  to  which  they  were 
•'  devifed  by  the  former  will,  the  fc- 
'*  cond  will  had  been  a  good  revoca- 
•'  lion  of  the  former  as  to  the  lands 
•*  devifed ;  but  here  if  a  difpofition  of 
••  |hc  fame  lands  in  the  fecond  will  to 
*•  the  fame  purpofes  as  in  the  firft  will, 
"  which  (hews  he  did  not  mean  to  re- 
*'  voke  his  firft  will  as  to  the  devife  of 
•'  thefc  lands,  unlefs  he  might  by  the 
M  fecond  will  (at  tlie  fame  time  that  he 
«<  revoked  the  former)  kt  up  tlir  like 
•'  devife  foas  to  take  effc^  by  virt^e 


**  of  his  fecond  will,  and  that  hisYe- 
**  cond  will  never  being  fo  perfeded  as 
"  to  make  the  devife  of  the  lands 
"  therein  to  be  good,  the  fame  devife 
**  ftood  unrevoked  by  the  former  will ; 
**  and  that  upon  the  like  reafon  the 
*'  courts  of  law  had  determined  with 
••  great  juftice  in  fike  manner  in  the 
*•  cafes  now  cited.  And  it  is  plain  the 
**  teftator  did  not  mean  to  revoke  his 
*•  former  will  by  cancellii\g,  but  by 
*'  fubftituting  another  perfed  will  in 
"  lieu  thereof,  and  not  otherwife,  an4 
*.*  therefore  the  cancelling  thereof  (if 
"  any)  was  but  a  circumftancc  (hewing 
"  that  he  thought  he  had  made  a  good 
••  difpofition  by  the  fecond  will,  and  in 
*'•  ^onftdencc  thereof  it  waa  done  with 
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But  Aippore,  in  the  latter  will,  in  that  cafe,  there  had  betti 
devife  of  the  fame  land  to  the  iame  perfon.  Or  if  the  latter 
^11  had  only  extended  to  the  perfonal  eftate,  and  not  to  Ae 
lands  in  queftion,  then. the  general  claufe  of  revoking  all  for* 
sier  wills,  mi^ht  have  been  a  good  revocafiQii* 

But 


OiriOKt  n 
Traia. 


^*  no  other  intent  but  that  the  iecond 
^*  will  (hould  thereby  more  furely  take 
**  place.  But  here  being  a  contrariety 
**  of  evidence,  his  lordfhip  is  of  •pinion 
''  the  better  evidence  is,  that  the  will 
'■'  was  not  cancellf^d  by  tearing  it  in 
*'  the  prcfcncc  of  the  tclta^or,  but  if  the 
*'  teftator  did  order  it  to  be  cancelled, 
♦•  the  efFect-of  fuch  cancelling  depend- 
'*  ed  pn  the  validity  of  the  fecond  will 
'*  apd  ought  to  be  taken  as  one  a£t 
"  doiie  at  the  fame  time,  fo  that  if  the 
**  fecond  will  it  not  valid,  as  the  tefla- 
'*  tor  thought  it  was,  and  without 
'•  which  he  would  not  have  cancelled 
"  the  firfl,  the  cancelling  the  iirfl  will, 
"  depending  thereon,  ought  to  be 
"  looked  upon  as  null  alfo,  and  there- 
"  fore  the  firft  will  as  to  the  faid  lands, 
••  is  IHU  fubAfting  and  unrevoked, 
**  An4  it  v^uld  be  unreafonable  and. 
*'  contrary  to  natural  jufiice,  that  the 
*'  teilator,  who  by  his  fecond  will  has 
*'  (hewn  his  intention  to  difpole  the 
"  fame  lands  to  the  fame  purpofes  as 
**  in  his  former,  and  thereby  in  effe^ 
*'  made  the  fame  devife  twice,  ihould 
**  by  that  means  be  wholly  defeated  of 
'*  having  his  meanipg  take  efFedt  by 
**  either  of  them  ;  and  that  therefore 
''  if  the  firfl  will  was  cancelled  as  the 
*'  law  requires,  it  is  one  of  thoie  ac- 
**  cidents  againit  which  this  court 
*'  ought  to  relieve.  And.  upon  tlj^e 
**  whole  matter  his  lordildp  declared 
<'  the  truftof  the  term  in  the  firft  will, 
f'  ought  to  be  executed,  &c.'*  Re^. 
Lib.  B.  1716.  fol.  242.  The  law  to 
|>e  colledted  from  the  feveral  cafes  upon 
this  fubjed,  feems  to  be  this  :— The 
title  of  the  heir  at  law  is  not  to  bede-  ' 
feated  but  by  fome  other  tit)€  certain 
and  unexceptionable,  Gilb.  Devifes, 
.^4 1 5,    ,Au4  tl^erefoj-e  where  there  is 

T 


proof  of  the  exigence  of  a  will,  the 
contents  of  which  do  not  appear,  no 
conjedure  IhaU  be  admitted  as  to  the 
contents  of  fuch  will,  in  prejudice  of 
the  hfb.  Cowp.  92.  So,  two  incon* 
Mcnt  wills  of  the  fame  date,  aeliher 
of  which  can  be  proved  to  be  lail  eye* 
oited,  (uniels  explained  by  fome  fob- 
feqaent  ad  of  the  teftator),  are  void 
for  uncertainly,  and  will  let  in  the  beir« 
Ph'/ipi  r.  Earl  of  Jngh/ta,  5  Bro. 
Pari.  Ca.  45.  On  the  other  hand 
wherever  an  ifftSi'Ui  devife  appears  to 
have  been  once  made  in  difinherifon  of 
the  heir  at  lawj  it  (hall  lie  upon  the 
heir  to  prove  that  fuch  devife  has  been 
as  ejiahfilj  defeated.  Harwt^d  v^ 
Goodright,  Cowp,  87.  and  7  Bro,  Pari. 
Ca.  344.  (S.  C.)  In  the  prefent  caft 
of  Omont  v,  Tjrtr,  the  £rft  will  was 
impeached  in  both  the  ways,  pointed 
out  by  the  Statute  of  Frauds,  namely, 
ifl.  As  being  torn  in  the  prefence  and 
by  the  dire6lion  of  the  tefta^Nr  (to 
which  point  ibme  evidence  was  ad- 
duced, as  appears  by  the  report  of  this 
caie  in  2  Vem.  741.  and  alfo  b]f  the 
decree  as  above  ftated  from  th^  re^- 
ften-book)  and  zdlj^  As  being  revoked 
by  the  iecond  will.  Qa  the  iirft  head 
the  ad  of  cancelling  was  not  fufficiently 
proved,  but  yet  it  is  determined  by 
this  ca&  as  well  as  bv  Burt9kfi>a'm  v* 
CUliftt  Cowp^  ^  (which  fully  re« 
cognizes  the  principles  of  OnUm  r* 
ffrir)f  thfit  the  cancelling  is  in  itfelf 
an  equivocal  a£t,  and  in  o^der  to  ope- 
rate as  a  revocation,  muft  ^  done  MMim^ 
Tiv^candi^  On  the  fecond  head,  with 
reA>efl  to  revocation  by  fubfe^ uent  de- 
"  yife,  it  is  neceffary  that  the  fecofd  will 
ihould  exprefsly  revoke  or  be  clearly 
incompatible  with  the  firft  devife, 
fuoad  thf  partiiular  fuhjtQ  nuaUr  of 
4  fuch 


DcTcrm.  S.  Hill.   1716^ 


Ok  IONS  'V, 
Tyrer. 

Cancelling  a 
formei  will  by 
miftake,  or  on 
%.  prelum ption 
that  a  latter 
vrill  U  good, 
vhich  prves 
void,  will  not 
et  in  the  heir* 


£346] 


..  But  a  fecond  will  devifing  lands  to  the  fame  perfon  as  die 
former,  and  revoking  all  former  wills,  and  this  fubferibed  by 
three  witncfles,  but  not  in  the  tcftator's  prefence,  ihall  never 
revoke  the  former  will,  fo  as  to  let  in  the  heir ;  nay,  if  by 
the  latter  will  the  premifTes  in  queftion  had  been  given  to  a 
third  perfon,  itfliould  never  have  let  in  the  heir,  in  regard  the 
meaning  of  the  fecond  will  was,  to  give  to  the  fecond  devifee, 
what  it  had  t^ken  from  the  firft,  without  any  confideration  had 
to  the  heir,  and  if  the  fecond  devifee  took  nothing,  the  firft 
could  have  loft  nothing ;  or  if  the  firft  will  had  been  cancelled 
by  the  teftator's  directions,  upon  a  prefumption,  that  the  fe- 
cond deviiee  Ji^as  to  take  the  premiffes  by  the  fecond  will,  fuch 
a  cancelling  fhould  not  have  profited  the  heir,  becaufe  it  would 
have  been  a  cancelling  proceeding  from  a  miftake:  it  is  no 
more,  than  if  the  teftator,  being  fick,  and  having  his  two  wills 
under  his  pillow,  fhould,  by  miftake,  give  his  laft  will  to  be 
cancelled,  or  order  one  to  cancel  his  firft,  who,  by  miftake, 
cancels  his  laft. 

And  fo  in  the  principal  cafe,  though  the  firft  will  was  or- 
dered by  the  teftator  to  be  cancelled,  and  the  fame  was  in  H8t 
cancelled  accordingly,  yet  all  this  being  upon  a  prefumption, 
that  the  latter  will  was  good,  and  duly  executed,  it  is  pro- 
perly rclicvablc  under  the  head  of  accident.  Wherefore  let 
the  heir  be  enjoined,  and  the  firft  devifee  hold  and  enjoy. 


fuch  dpafe,  for  no  fubfequent  devi/e 
wil\  revoke  a  prior  one  unlefs  it  ap- 
ply to  the  (zmt/ubieS  m^term  Harwood 
V.  Goo^riglft*  It  IS  alfo  neceiTary  that 
the  feGon^  will  fhould  be  fy^fifi^^g  ^^d 
tffe^hH  at  the  time  of  the  death  of  the 
teftator.  If  therefore  it  be  not  executed 
according  to  the  Statute  ol  Prauda,  it 
is  not  effe3i*ve,  and  it  i$  as.  if  no  fecond 
will  had  exifted*  as  in  the  prefent  cafe 
o^  Onions  v.  Tyrer,  (and  yet  a  devife  of 
lands  wd  in  refpeft  of  the  incapacity  of 
tbg  dti^/u  to  take,  fhall  revoke  a  for*. 
jncr  dcyife.  Roper  v.  Ratcliffe,  i  Bro. 
Padv^A*  450.  So  fhall  a  fubfequent 
grqni  to  a  perfon  incapable  of  taking. 
Beard 'wBtard^  3  Atk.  72.)  So,  if 
the  iecond  will  be  eiFe^iively  cancelled 


in  the  life-time  of  the  teftator,  the  firft 
will  fhall  operate  as  if  no  other  had  ex- 
ifled,  for  it  is  the  only  WiW  fubfifting  at 
the  teftator's  death.  Goodrigbe  v. 
Glaxier,  4  Burr.  2512.  With  refpedl 
to  the  difference  of  the  penning  of  the 
two  claufes  of  the  ftatute  as  to  wills  and 
revocations,  (v/hich  is  obferved  in 
Onicns  v.  Tyrer),  it  does  not  appear 
that  any  cafe  has  been  determined  ex- 
prefsly  upon  the  fubje<Sl  either  in  affir- 
mance of,  or  contradidUon  to  what  is 
faid  by  lord  Copper  in  the  decree  as 
taken  from  the  regifter's  book,  all  the 
queftions  having  arxfen  upon  inftru- 
mcnts,  which  have  not  operated  tnenlj 
as  revocations,  but  alfo  as  fubfiamtivi 
devifu  in  themftlves* 

la 
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In  this  caufc  it  was  faid  by  Sir  Thomas  Powisy  and  not  denied  Onioks  v. 
by  any,  that  if  a  man,  having  two  duplicates  of  his  will,  can-       ^^^^^' 

eels  one  of  thcfe  duplicates  with  an  intention  to  dcftroy  his  pii"tt«  ofhit"* 

-will ;  this  is  a  good  revocation  of  the  whole  will,  and  of  both  ^'"  and  canceU 

'  ^  '  one  of  the  du- 

the  duplicates  i    and   that    this  was    Sir  Edward  Seymour's  piicaces  this  is  a 

g,      ,    *  revocation   of 

Cale.  ^IJ  the  whole  wiUi 

(l)  So  Btirteajbawv.  Gilbert,  Cowp.       revocandi.  Ma/on  v.  Limbrey,  4  Burr, 
{4*    Bat  it  will  depend  upon  the  can-       2515. 
cdliog  the  duplicate  being  done  anim 


x>t 
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Cafe  92.  Bagot  Vi^t/i^J  Oughton.  *   . 

^^'^tcH^'    Q  ^  ^  ^Acwrf  5ii^«/  married  the  daughter  and  heir  of  Sir 

Cow  PER.      l^  Thomas  Wagflaff^  and  for  railing  part  of  Mrs.  JFIttffii^t 

Fortcfc.  Rep.       portion.  Sir  Thomas  fVagJlaffmoxtgzgeA  part  of  bis  eftate  for 

Idod.  Caf.  249.    350^  '•  *"^  ^^^^»  l«*ving  lady  Bag^  his  daughter  and  heir. 
381. 

A  covenant  to  pay  the  mortgage -money  not  Aiable  in  et^uity,  vnle^  coTeatntor  receires  the  moaey; 
%%  where  a  feme  fole,  fcifed^f  lands,  mortgagety  and  marries  B»  and  the  mortgage  ia  afifBcdy  ao4 
^.  in  the  deed  of  alignment  corenwiti  to  pay  the  mocey  j^nd  dies,  his  perfoAal  clUu  not  liable  ia 
cattily  tapay  the  morcgage-money.  '. 

The  lady  Bagot  afterwards  Joined  with  her  hufi>aiid  Sir 
Edward  in  a  deed  and  fine,  whereby  {be  fettled  her  e^ate  on 
her  hufband  itnd  herfelf  and  the  heirs  male  of  the  body  of  her 

hufband. 

It  happened  that  the  mortgagee  wanting  bis  money^  Sir 
Edward  joined  in  an  aflignmcnt  of  the  mortgage,  and  core* 
nanted  that  he,  or  bis  wife,  or  one  of  them,  would  pay  the 
money. 

Afterwards  Sir  Edward  Bagot  died,  leaving  Sir  TValter  his 
fon  by  hisfaid  wife,  and  his  lady  intermarried  with  the  defen- 
dant colonel  OughtQ77^  and  died. 

r  j^g  ]  And  the  queftion  being,  whether,  by  reafon  of  the  cove^ 

nant  from  the  faid  Sir  Edward  Bagoty  for  the  payment  of  t|)is 
3500/.  mortgage- money.  Sir  Edward's  perfooal  eftate  fhpuld 
be  liable  to  pay  the  fame  ? 

It  was  decreed  ( i )  by  lord  chanceUor,  that  this  covenant 

by  Sir  Edward  (hould  not  oblige  his  perfonal  eftate  to  go  in 

eafe  of  the  mortgaged  prcmliTes;  forafmuch  as  the  debt  being 

(s)  Vide  the       (a)  originally  Sir  Thomas  IVagflaff^s^  and  continuing  to  befo^ 

VJrC^t  ZvcVn      ^^^  covenant  upon  the  transferring  the  mortgage  was  an  ad- 

poii.  2  vol.  659.    ditional  fecurity   for  the  fatisfadtion  only  of  ^e  lender,  and 

not  intended  to  alter  the  nature  of  the  debt. 


(i)  Reg.  Lib.  A.  1716.  fol.  438, 
(2)  Et  vide  Howe/i  7,  Frifi,  ante,  29^,   (note). 


Fjroai 
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From  hence,  as  it  feems,  it  may  be  inferred,  that  if  a  feme  Bagot  v. 
fele makes  a  mortgage,  and  receives  the  money,  and  marries,  Ouchtok. 
and  then  the  mortgage  is  transferred,  the  hufband  joining  in  the 
affignment,  and  covenanting  to  pay  the  money,  the  wife,  or 
the  heirs  of  the  wife,  upon  the  death  of  the  hufband,  {hall  not 
compel  an  apfdication  of  the  hu(band's  perfonai  eftatq  for  the 
payment  of  this  mortgage^monej*  Sfcus  if  the  hufband  had 
feceivcd  thjs  money* 


Detn  and  Chapter  of  Dublin  ver/us  Oowgatt. 


Cafe  93. 

Lord  Chan* 
ccllor 

OoWPER 

THE  arch-deacon  of  Dublin  moved  for  z  mandamus  m   whether  error 
the  court  of  king's  bench   in  Irelandy  to  be  direfted   *»«  on  a  rule, 
to  the  dean  and  chapter  of  DuUinj  commanding  them  to  admit   mandamui. 
Urn  to  a  ftall  in  the  cathedral  church  of  Dublin^  and  to  a  vote     r  249  j 
in  the  chapter. 

And  upon  that  motion,  and  arguments  thereon,  the  court 
of  B.  R.  there  granted  firfl  a  mandamus^  then  an  aUasy  and  at 
kft  a  peremptory  mandamus. 

Afterwards  the  dean  and  chapter  brought  a  writ  of  error 
iffiiing  out  of  the  court  of  chancery  here,  and  returnable  in 
the  court  of  i9.  R.  at  Weftminjltr^  and  it  was  moved,  in  re- 
gard the  king's  bench  in  Inland  had  not  made  any  return  to 
the  writ  of  error,  that  the  court  of  chancery  would  order  them 
to  make  their  return,  and  in  the  mean  time  to  flay  all  the  pro- 
ceedings upon  the  mandamus. 

For  which  purpofe  it  was  iniifled,  1^,  that  a  writ  of  error 
was  a  writ  of  right,  and  the  king's  writ,  and  the  only  remedy 
dial  the  fubje£l  had  to  be  redrefled,  when  wronged  by  the 
crroneoQS  proceedings  in  an  inferior  court ;  as  the  court  of 
king^t  bench  in  Ireland  was,  with  refped  to  the  court  of 
king's  bench  in  {a)  England*  {a)  vide  poft. 

7,  vol.  i62. 

2U^9  that  if  a  writ  of  error  did  not  lie  In  this  cafe,  on  ac-    sir  jo.  Fryer 
count  of  it's  not  being  a  judgment,  but  only  a  rule  upon  a   **'  ^*   *"*'  ' 
taotion  ;  yet  the  court  of  B.  R.  in   Ireland  ought   to  return 
this;  like  the  cafe,   where   the  f^atute  of  21   Jac.  i.  cap.  23. 
fays,  **  that  after  iflue  joined,  a  habeas  corpus  fhall  not  remove 
•*  a  caufe  out  of  an  inferior  court",  flill  the  inferior  court 
9ughtto  make  their  {b)  return  to  the  court  from  whence  the   wltfon've^^^ 
habeas  corpus\ff\icdy  of  the  fpegial  matter,  tho'  they  have'liberty   Clalfc. 
to  proceed  notwithflanding, 

3% 
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Dean  &c,  OF  2^hi  That  upon  z  mandamus ^  fincc  the  ftatutc  relating  to 
Dublin  *v,  mandamus's  (tf),  which  allows  fpecial  pleadings  to  it,  it  is  plain 
DowGATT.     error  lies  i  but  however,  there  ought  to  be  a  return  to  the 

I  35^  J  On  the  other  fide  it  was  faid,  that  it  was  very  tnie^  Ence 

the  ftatute  Which  allows  fpecial  pleadings,   to  a  immUmus^ 
.  error  lay'of  a  judgment  thereon ;  becaufe  it  is  now  in  th^Milure 
of  an  adion,  and  coils  are  given  by  the  iUtute  for  thftt  £4^- 
which  prevails. 

But  this  is  no  argument  that  error  lies  of  a  mMnkmriks  <Hltm 
there  is  no  plea  to  it,  and  only  a  rule  awarded  for  the  manias 
mus,  which  is  not  in  nature  of  a  judgment. 

That  the  late  ftatute  of  mafidamus's  did  not  extend  to  Irgkmdi- 
fo  that  there  could  be  no  fpecial  pleadings,  bjr  way  of  replici^. 
tion  to  it,  as  now  there  may  be  in  England* 

That  this  was  like  a  prohibition  granted  upon  a  mbtiohj  of 
which  no  writ  of  error  lies;  as  was  adjudged  in  the  hbtilb  of 
lords  in  the  bifhop  of  S.  David* s  cafe,  who  moved  for  a  pr6- 
hibition  in  the  king's  bench  to  ftay  the  proceedings  in  the 
archbifhop's  court,  in  order  to  his  deprivation,  and  the  court 
of  king's  bench  denied  it;  and  on  that,  the  bifhop  of  S.  David's 
«}  Stlk.  i3€.  brought  error  in  the  houfe  of  lords,  who  held  it  did  (a)  not 
lie;  which  was  apprehended  to  be  the  fame  cafe.  But  if  there 
was  a  declaration  upon  a  prohibition,  and  judgment  given 
thereupon,  in  fuch  cafe  error  would  lie. 

But  it  being  faid,  the  court  of  B^  R.  in  Ireland  were  dif- 
pofed  to  (hew  all  obedience  and  refpe6t  to  the  court  of  chan<« 
eery,  and  only  defired  time  to  confider  what  to  return,  doubt* 
ing  whether  this  writ  of  error  lay,  and  that  they  would  fub- 
mit,  until  they  fliould  make  a  return  to  the  writ  of  error,  to 
ftay  proceedings  upon  the  mandamus  \  the  court  gave  them 
their  own  time. 

[  35'  •!  On  this  occafion  Parker  C.  J.   (who  together  with  C.  J, 

King^  and  C^B.  Bury^  were  defired  by  lord  chancellor  C!7ii{^rr 
to  affift  at  the  motion,)  faid,  that  the  court  of  chancery  might 
Jftiper/cdfi  this  writ  of  error  ^uia  improvidl  emanavit^  if  it  were  To. 


Alft 
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Alfo  he  faid,  that  a  mandamus^  fince  the  late  ftatute,  was  in 
die  nature  of  an  adion,  fpecial  replications,  and  pleadings 
dierein  being  admitted,  and  coils  given  to  either  fide  that  pre- 
vailed: 


DlAK&C.  ot 
Dublin  v. 

DbwOATT. 

Writ  of  error  of 

m  judgment  on 

a  mandamus, 

no  fuperfeJeai 

to  a  peremptorj 

mandamut* 


And  that  a  cafe  had  happened  in  the  king's  bench  where 
judgment  was  given  upon  fpecial  pleadings  upon  the  late  ftatute, 
for  tbe  mmidamusy  and  the  defendant  brought  error,  and  it  was 
admitted  error  lay  ;  yet  this  was  held  to  be  no  fuperfedeas  to  the 
peremptory  mandamus ;  for  that  fuch  a  conftru£lion  would 
quite  defeat  the  end  of  the  ftatute,  and  prevent  the  officer, 
yfbo  was  chofen  ttu^uaUf)   from  having  any  fruit  of  the 

.  And  Skig  G.  }.  took  notice,  that  the  words  of  the  ftatute 
werei  iihftt  tir  cafe  judgment  were  given  for  the  mandamus^  a 
(«)  ptwnftpiorjr  ftumirmtn  ftiould  be  granted  without  delay  ( 1  )•   (a)  vide  Tea.  s« 


(iV  Ujppn  return  being  made  to  the 
wp^4k  eti^t,  k  was  aftenvanls  denfr- 
|B]fi^ifi.tM.Q9iintofK«B.  andaffirm* 
e4  upon  aj^p^al  to  tbe  houfe  of  lorcU^ 


*'  That  no  writ  of  error  will  lie  upon 
'*  award  of  a  peremptory  mandamus." 
2  Bro.  Park  Ck.  554*. 


.«»^ 


DE 
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CaTe  $4. 
Lord  Chan 
cellor 

CpWPER. 


Vane  verfus  Flctcher4 


S  Bq.  Ca.  Abe 
477.  pU  I. 


SIR  Htnrj  Fletcher^  having  a  confidertbk  eftate  in  fee- 
fimple  in  Cumberland^  and  being  converted  to  the  Popifli 
religion,  conveyed  his  eftate  by  fettlement  to  trufteet  in  fee^ 
in  truft  that  he  (hould  have  a  rent-charge  thereout  for  bis  life, 
and  then  in  truft  to  fecure  his  fillers,  portions;  and  afterwards 
to  the  ufe  of  Henry  Fiitchery  a  remote  rela^on  and  a  papift» 
for  ninety-nine  years,  if  he  ihould  fo  long  live ;  remainder  to 
the  truftees  and  their  heirs  during  the  life  of  the  iaid  Himy 
FletcheTy  to  preferve  contingent  remainders,  remainder  to  bis 
firft  and  other  fon  in  tail  male ;  and  for  want  of  fuch  iflue,  to 
Sir  Henrfs  nephew  Richard  Fane  for  his  life,  and  fo  to  bis 
iirfty  ^c.  fon  in  tail  male,  upon  condition  to  change  his  name 
from  Vane  to  FUtchtTy  with  remainders  over. 

Sir  Henry  Fletcher  died  without  iflue,  and  Henry  Fletcher  the 
papift  had  no  iflue,  and  Richard  Fane  the  remainder-man,  to- 
gether with  the  fiftcrs  and  heirs  at  law  of  Sir  Henry  Fletcher^ 
brought  their  fevcral  bills,  fetting  forth,  that  Henry  FUuher^ 
C  *3S3  ]  being  a  papift,  was  by  the  a£l  of  the  ii  £s*  12  JV.  3.  cap.  4. 
fe6f,  4.  difabled  to  take  any  real  ettate,  or  any  truft  thereout  j 
wherefore  their  refpedive  bills  prayed,  that  the  refpeftivc 
plaintiffs  fliould  be  let  into  the  poffeffion  of  thepremiffes. 

Lord  chancellor  at  firft  inclined  to  difcft  an  iffue  to  try, 
whether  Henry  Fletcher  was  a  papift  at  the^timc  that  this  re- 
mainder fliouId  have  vefted  in  him ;  and  this  was  defired  by 
the  plaintiffs ;  but  in  regard  the  a6l  of  parliament  infliSed  a 
forfeiture  and  difability,  (for  which  rcafon  it  was  to  be  taken 
ftrifUy,)  and  the  faic]  Henry  Fletcher  being  above  eighteen  years 
of  age  at  the  time  of  the  making  of  the  fettlement,  and  fo  not 
within;4|hdr^u&  of  retrieving  the  eftate,  by  returning  to  the 

proteftant 


Equity  net  to 
afift  any  one 
to  take  advan- 
tage  of  m  for- 
feiture. 
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proteftant  rd^oiit  (which  probtblj  was  {a)  ioteaded  by  the      Vahb  ^, 
parluuncnty)  his  lordfhip  would  not  aSft  the  plaintiffs  fo  br^    Flbtchir« 
as  to  dirca  an  ifliie  (i)  to  try,  iirficthcr  the  laid  Hgtiry  Fieidkr  j^j  videpot. 
was  a  papift,  at  the  time  when  the  fettlement  was  made;  but   ^7^^'  ^ 
left  the  heir  at  law,  and  the  remainder-man,  to  go  on  and  try   FUkin,  u  iot4 
their  ejeftiients  upon  fcveral  demifes ;  and  dircfted,  that  none   JJl^*^^ 
of  the  truft-terms,  or  eftates  in  the  fettlement,  previous  to  the 
laid  eftate  limited  to  Himj  FUtchir  the  papift,  or  mefne  betwixt 
the  papift  and  Mr*  Vam  the  remainder-man,  flxould  be  givea 
in  evidence,  or  infifted  upon  ;  to  the  intent  it  might  be  tried, 
whether  Hmry  FUtcherj  who  was  ftrongly  affirmed  to  be  a 
papift,  (but  had  on  the  other  fide  controverted  it,)  was  capa- 
ble of  taking  or  not ;  and  who  had  tlie  title,  in  cafe  Henry 
FUtcbiT  the  papift  was  not  capable  of  taking ;  the  remainder- 
man infifting,  that  the  limitations  to  the  papift  being  void, 
therefore  hi  was  to  take  (2)  prefently;  and  the  heir  infiftiiig, 
that  the  remainder-man  was  not  to  take  until  FJctcher  the 
papift  fliould  be  dead  without  ifliie ;  and  that  in  the  mean  time 
the  eftate  fliould  defcend  to  the  heir,  as  undifpofed  of  by  the 
perfon  that  made  the  fettlemenn 

•It  is  remarkable,  that  the  claufe  of  the  ftatute  of  11  CsT  12  By  the  ftat«te 

W.  3.   made  to  prevent  the  growth  of  popery,  which  fays,  "^ainft  'he 

**  The  next  of  kin,  that  is  a  protcftant,  (hall  enter  and  enjoy  pcry,  papift  «n. 

«  the  lands  during  the  life  of  the  papift,  or  until  he  (hall  con-  drf.WeS^truke 

"  form,"  extends  only  to  the  cafe,  where  the  papift  is  under  ^niy  tiiUon- 

...  ,       ,  ,  .  ,  formity.ifiboTe 

eighteen  at  the  time  that  any  lands  come  to  himj  but  where   eighteen,  dif- 
the  papift  is  above  eighteen  when  the  lands  come  to  him,  or    ****^  f»r  ever. 
in  truft  for  him,  fuch  papift  is  utterly  difabled  to  take,  and  the     r  *'i^a   ] 
eftate  void;  fo  that  in  the  principal  cafe,  Henry  Fletcher  the 
papift  being  above  eighteen  at  the  time  when  the  limitation  was 
made  to  him,  his  next  of  kin  made  no  pretenfion  to  the  eftate 
in  queftion. 

Alfo  in  this  cafe,  there  were  certain  cuftomary  or  copy-    voluntary  con- 
hold  lands,  held  of  the  borough  of  Cockermouth,  which  the  faid    ^«y»"«^^of  » 

'  ^         ^  copyhold,  or 

Sir  Henry  Fletcher  was  feifed  of,  and  which  could  not  pafs,  but   other  eftate,  Mt 

1       -  J  helped  in  equity 

by  furrender,  ,g,inft  the  heir. 

r^ .  , 

{i)  Vide  Stefi/;fe/is*sHo/pifalv.S-jum$^       6  Bro,   Pari.   Ca.    197.     O'Crady  y. 
5  Bro.  Pari.  Ca.  454.  IJoh/on  v.  Mea^i,       LorJ  Kin/ale,  6  Bro.  Pari.  Ca,  284. 

(2)  Vide  Carruk  v.  Errington,  poft.  2  vol.  362, 

And 
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VaueV. 
Fletcher. 


[355] 


And  on  behalf  of  Umry  Flttcbir^  it  wob  find,  ftst  Sir  Htufy 
bad  done  all  that  lay  in  his  power  to  furrender  tKeniy  for  b« 
had  made  a  letter  of  attorney  to  y.  S.  to  iiuxrndcr  the  pre« 
mifle$5  and  the  fteward  or  tenants  refiifed  to  accept  them^ 
infifting,  that  they  ought  to  keep  the  letter  of  attorneys 
upon  which  they  broke  off,  and  no  iiiri;ender  waa  made. 
But 

Lord  chancellor  thought  this  a  lucky  accident  in  favour  of 
the  heir,  which  equity  ought  not  t6  deprive  him  of,  anymore, 
than  if  the  copyholder  and  the  lord  had  difagfeed  about  a  fine, 
<(rhich  had  prevented  a  furrender ;  arid  that  this  being  a  vo» 
luntary  conveyance  was  not  to  be  aflifled  in  equity,  like  the 
cafe  of  a  conveyance  to  a  wife  (i)  or  child.  But  if  the  heir 
at  law  had  himfelf  done  any  thing  to  have  prevented  the  ac- 
ceptance ot  the  furrender,  that  had  been  material. 

Befides,  after  all,  it-did  not  appear  in  th^s  cafe,  that  Sir  ff* 
Flitchr  had-dpne  all  in  bis  power  for  the  making  the  furrenderi 
for  which  reafon  the  title, to  the  copyhold  premiiles  .was  de- 
clared by  the  court  to  be  in  the  heir. 


(i)  Vide  Wtats  v,  BuMas,  ante,  60. 


Pooley  &  ar  verfus  Ra,y. 


SI  R  John  Cordellj  feifed  in  fee  of  a  confiderable  aftate  ia 
Suffolk^  was  indebted  to  Clement  iJ/sfy  the  fteward  of  his 
courts,  and  who  was  an  attorney  at  taW)  in  400/.  by  mor^ 
gage  dated  the  i  Jan.  1701.  taken  in  the  name  of  ffiUiam 
Taylor  \  and  afterwards  Sir  John  Cordell  in  May  1704.   died 


Cafe  95. 

s  £q.  Ca.  Ab. 
452.  pL  5.69s. 
pi.  I. 

A  mortgage 
cumes  to  an  exe- 
cutor^ who  re- 
ceives the  mort- 
gage-money, 

mnd  pay*  it  away   without  iflue,  leaving  I. is  two  fifters,  Elizabeth  King^  and  iliiir- 

to  his  teftator's  i-.-     »      /•    i  •     t     • "  « 

creditor*  5  after-  garet  Ftribroffy  his  heirs  at  law* 

wards  it  appearsi 

tha;: tde  mortgage  had  been  fatisiied  in  the  teftatcr*s  life  time;  the  ewxltof  muft  refuiid,  tho*  lit 

h*d  bef«rc  paid  the  money  away  in  debts,  which  he  had  not  othcrwife  alTcts  to  pay. 

Elizabeth  King  died  leaving  an  infant  fon,  now  one  of  the 
plaintiiFs,  but  by  her  will  devifed  her  moiety  of  the  eftate  to 
two  truftees,  the  plaintiff*  Pooley  and  one  Goldingj  in  fee,  in 
truft  to  join  with  the  other  fifter  Margaret^  to  raife  by  fale, 
mortgage,  i^c.  of  fo  much  of  the  eftate  as  was  neceftary, 

monies 
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itKMites  fufieient  for  the  pajment  of  her  brothcx's  (Sir  john^s)     PooLty  v. 
debts.  *  ^'^^• 

The  creditors  of  Sir  John  Cordett  brought  a  bill  againft  the      r  3^5  J 
truftees  Pooky  and  Golding^  to  have  a  fale  for  payment  of  their 
debts. 

And  on  hearing  of  the  caufe,  the  —  of  the  late  queen,  an 
account  was  decreed  to  be  taken  of  Sir  yohn^s  perfonal  eftate ; 
jind  if  that  fhould  not  be  fufficient  to  pay  the  debts,  then  the 
truftees  were  to  join  in  a  fale  or  mortgage  to  raife  what  mo« 
ncy  was  requifite,  and  all  the  other  creditors  of  Sir  John 
CordiU  were  to  come  in  before  the  mafier,  to  prove  their 
debts. 

In  April  1709.  Clement  Ray  the  mortgagee  died,  leaving  his 
brother  the  defendant  Ifaac  Ray  executor,  who  coming  before 
the  matter,  and  not  admitting  any  of  his  mortgage-money  to 
be  paid,  proved  the  execution  of  the  deed,  and  fo  got  a  report 
for  bis  whole  principal  and  intereft  as  due  j  which  report  was 
afterwards  confirmed  and  made  abfolute;  and  the  money 
imounting  to  700 //was,  all  of  it,  on  the  third  oiNoivetnber  lyiu 
paid  by  the  truftees. 

Afterwards  it  appeared  by  a  c^py  of  an  account,  under  Clement 
Ray's  own  hand,  that  353  /.  13  J.  id.  had  been  paid  by  Sir  John 
Cordell in  his  life-time. 

Upon  this,  the  truftees  and  infant  bring  a  bill  to  be  relieved 
againft  this  over*payment.  The  defendant  pleaded  the  former 
decree,  report,  and  proceedings  ^  but,  it  being  the  cafe  of  an 
infant,  the  plea  was  over- ruled. 

Then  the  defendant  anfwered  and  infifted,  that  before  any 
ooticeof  the  plaintift^'s  demand  on  account  of  this  over-pay* 
ment,  the  defendant,  as  executor  of  Ray^  had  paid  away  this 
700  /.  in  the  debts  of  his  teflator. 

Majier  of  the  Rolls :  Let  the  mafter  fee,  whether  there  has      r  -• 

been  a  double  payment  ^  and  as  to  fo  much  as  has  been  over-      ••  -^^^  J 
paid,  it  muft  be  allowed  to  tho  plaintiffs,  and  paid  back  by 
the  executor  of  Ray^  and  the  executor  to  be  at  liberty  to.  fue 
iuch  creditors,    as  through  miftake  he  has  paid,    to   make 
them  refund. 

Vol.  L  U  And 
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rooLEY  V.  ^j^j  jjjgj.^  being  an  appeal  from  this  decree  to  the  lord  cbaiw 

cellor  Cowper,  hislordfhip  (i)  affirmed  the  decree,  declaring, 
that  tho'  this  might  be  a  hard  cafe,  yet  if  the  plaintiffs  had  a 
right  to  be  repaid  their  money,  which  they  had  over^paid  on 
the  mortgage,  this  right  could  not  be  overthrown  by  the  de- 
fendant  the  executor's  applying  the  money  in  any  manner  he 
(hould  think  fit;  any  more,  than  if  an  executor  at  Iaw(hould 
recover  a  debt,  and  pay  the  teflator's  debts  with  it,  and  afters- 
wards  thisjudgment  recovered  by  the  executor  is  reverfed  in 
error ;  the  executor  muft  reftore  the  money  to  the  plaintifF  in 
error ;  and  his  having  paid  it  away  in  debts  of  bis  teftator, 
will  not  excufe  him  from  paying  it  back. 

So  in  the  fame  manner,  if  there  were  a  decree  for  the  ex- 
ecutor to  be  paid  a  fam  of  money  by  the  defendant,  and  the 
executor,  having  received  the  money,  pays  it  away  iu  debts; 
and  then  the  defendant,  againft  whom  the  executor  had  recover- 
ed the  decree,  brings  an  appeal,  and  reverfes  the  decree;  the 
plaintifF  in  the  appeal  (hall  be  reftored  to  the  money. 

Secus  if  the  defendant  had  delayed  the  appeal,  and  willingly 
flood  by,  whilft  the  executor  paid  away  this  money  to  the 
teftator's  creditors ;  for  this  would  be  drawing  the  executor 
Into  a  fnarc;  but  nothing  of  this  kind  appearing  in  the  prefent 
cafci  affirm  the  decree. 

(1)  Reg.  Lib.  B.   1716.   fo.  419.  "  of  what  he  has  been  overpaid,  al- 

•*  His  lord  (hip  was  of  opinion,  that  "  though  he  hath  applied  the  fame  in 

^*  although  the  defendant  Ray^b  pay-  '*  fatisfadion  of  his  brother's  debts,  and 

"  mcnt  of  700  /.  amongft  his  brother's  •"*  the  rather  for  that  it  is  doubtful  whc- 

"  creditors,  be  an  accident  which  falls  "  ther  he  did  not  know  how  the  ac- 

*'  hard  upon  him,  yet  it  is  inipofliblc  •'  counts  ftood  between  his  brother  the 

*' for  the  plain  tiff  to  make  them  par  tics.  *' teftator,   and  Sir  John  Confe//,  bc- 

**  And  there  being  an  evident  millake  *'  fore   fach    application   made,    and 

*'  in  the  former  account,  there  ought  to  *'  doth  therefore  order  the  faid  decree 

•*  be  a  refunding  by  the  defendant  ^^^  '•  to  be  confirmed,  &c," 

Cafe  96.  B^^'^t  ver/us  Clapham. 

C  358  ]  /^NE    after  marriage  makes  a  voluntary  fettlement  of  his 

Sir  Joseph  V^  lands  to  himfclf  for  life,  remainder  to  truftees  to  fupport 

Jekyll  contingent  remainders,  remainder  to  his  firft,  Wf.  fon  in  tail 

Rolls,  fucceffively,   remainder   to  himfelf  in  fee;    and  contrading 

t  Eq.  Ca.  Ab. 

748.  pi.  I.     Truftees  to  preferve  contingent  remiinderi  ia  t  voluntary  fettlement,  decreed  to  join  is 

a  fJe  for  payment  of  debts* 

debts. 
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debts,  he  afterwards  makes  a  conveyance  of  his  eftate  to  other    Ba<:sett  if. 
truftees  for  paymeRt  of  thefe  debts.  Clapham. 

The  creditors  bring  a  bill,  and  {int.*  aP)  infift,  that  the 
truftees  for  prefcrving  contingent  remainders  fliould  join  in 
die  fale  to  deftroy  the  contingent  remainders  3  and  this  came 
on  by  confent  before  Sir  Jofeph  Jekylly  who  took  time  to  con- 
iidcr  of  it,  alledging,  that  though  in  the  cafe  of  Sir  Thomas  {a)   [a)  Tippen  ver- 
Tippertj  where  truftees  had  joined  in  cutting  off  remainders  ^ich!^*^' . 
created  by  a  voluntary  fettlement,  the  court,  on  a  bill  brought 
hy  a  remote  relation,  had  refufed  to  punijh  them,  as  diftinguifli- 
ing  betwixt  a  voluntary  fettlement,  and  one  made  on  a  valu« 
able  confideration  ;  yet  he  had  not  known  a  precedent,  where 
the  court  ever  decned  the  truftees  to  join  in  dcftroying  the 
contingent  remainders;  this  being  the  (i)  revcrfe  of  the  pur-   (0  Antc*a9. 
pofe  for  which  they  wpre  at  firft  inftituted.  Oox^^  Po/i. 

But  this  caufe  coming  on  in  Auguji  i^iT^   and  a  precedent  born,  388.  & 
being  (hewn,  where  fuch  a  decree  was  pronounced,  his  ho-   JJ*"[g5  "^^^ 
nour  decreed,  that  the  truftees  fliould  join  to  deftroy  (1}  the  a^  vol.  678. 
contingent  remainders,  and  be  indemnified,  it  being  at  the  (uit 
of  creditors,  and  for  railing  of  money  for   the  payment  of 
debts. 

Note;  Sir  Thomas  Ttppen* s  czk  w^iSy  where  upon  a  mar-  [  359  ] 
riage,  a  fettlement  was  made  by  a  third  perfon^  to  the  ufe  of 
the  huft>and  for  ninety-nine  years,  remainder  to  truftees  dur- 
ing the  life  of  the  hufband,  to  fupport  contingent  remainders, 
remainder  to  the  wife  for  life,  remainder  to  the  firft,  ^c,  fon 
of  the  marriage,  remainder  to  the  heirs  of  the  body  of  the 
hufl)and,  remainder  to  the  right  heirs  of  the  huft)and ;  there 
was  no  iflue  of  the  marriage,  and  the  remainder  in  fee  being 
contingent,  in  regard  the  limitation  to  the  hun)and.  was  for 
years  only,  and  the  eftate  not  moving  from  the  huft)and,  (for 
if  it  had,  the  remainder  limited  to  the  right  heirs  of  the  huft)and 


(l)  Reg.   Lib.  A.    1716.   fo.    460.  Lawton,   poft.  2  vol.  379,     Symanc:  v 

There  are  fome  few  inftances  in  which  Tatton,    i    Atk.    613.       fVoodh$ujc   v. 

the  court  has  excrcifed  its  difcrction  by  *  Hojkins,  3  Atk.  22.     And  it  fecms  un- 

dire£ling  trullces  to  join  in  dcllroying  isiit  in  any  cafe  for  a  truftec  fo  to  cc 

contingent  remainders,  as  in  JVwning-  without   the  directions  of  a  court  o  " 

ion  r.  Foley,  poft.   536.     But  this  is  equity.     Vide  Mun/gll  v,  Man/eil,  pui\^ 

done  with  great  caution,    Toivn/endv,  2  vol.  678, 

U  2  woulJ 


Bassett  v. 
Clapham. 
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would  have  been  the  old  reverfion,)  the  truftees  joined  to  de* 
ftroy  this  contingent  remainder. 

And  on  this  cafe  being  cited,  it  was  faid  hj  the  mafter  of 
the  rolls,  that  if  a  fon  had  been  afterwards  born,  it  would 
have  been  a  breach  of  truft ;  but  this  remainder  to  the  right 
heirs  of  the  hufband,  being  a  remote  limitation,  and  not  within 
the  confideration  of  the  fettlement,  and  voluntary,  equity  would 
not  punifh  it  as  a  breach  of  truft. 


Cafe  97. 

[  360  ] 

At  the  Rolls. 

%  Eq.  Ca.  Ab* 
701.  pi.  %• 

ji.  feifed  in  fee 
demifetto  £• 
hit  executors^ 
Sec,  for  ninety- 
nine  ytart,  in 
truft  for  hinifclf 
and  his  wife  for 
their   lives   and 
the  life  of  the 
furvivor,   and 
after  the  death 
of  the  fiirviTor, 


Hayter,  Heir  of  Ambrofc  Pile,    Plaintiff; 
Rod, —  Defendant. 

{Argument  for  the  Plaintiff  Hay  ter  a  Pauper.) 

j^MB  ROSE  Pile  had  a  wife  Margaret^  and  being  feifed 
-/^  in  fee  of  an  eftate  in  Here/ord/hirej  by  his  indenture  of 
demifc  dated  20  Augujl  1670.  dcmifcs  the  premiflcs  to  a  truftee 
{JVtUiam  Abrahall)  his  executors  and  adminiftrators  for  ninety- 
nine  years,  in  truft  for  himfelf  and  his  wife  Margaret  for  their 
lives  and  the  life  of  the  furvivor,  and  after  the  death  of  the 
furvivor,  in  truft  for  the  heirs  of  their  two  bodies  ;  and  in  de- 
fault of  fucb  iflue,  then  in  truft  for  the  heirs  of  the  body  of 
in  truft  for  the  Amhroje  Pile  the  huft>and ;  and  in  default  of  fuch  iflue,  in  truft 
two"b!>diVr      for  the  heirs  of  the  furvivor  of  the  huft)and  and  wife. 

and  in  de- 
fault of  fuch  Iflue,  then  in  truft  for  the  heirs  of  the  body  of  tlic  hufband  j  and  in  default  of  fuch  iflue, 
in  truft  for  the  heirs  of  the  furvivor  of  the  hufcand  and  wife,  Huftjand  and  wiU  have  ifluc  a  fbn,  and 
the  huftanddics,  and  then  the  fon  dies  in  the  life  of  the  mother  without  ifluc,  ths  mother  admi- 
niftcrs  to  her  huftjand  and  fon,  and  nfligns  tliiv  term  to  tlie  defendant.  Decreed  her  aflignec  well 
intitlcd,  and  that  the  teim  ihjuld  not  go  to  Urt  heir  of  the  hutband  as  attendant  on  the  reverfion. 

The  hulband  and  wife  have  iflue  one  fon  James  Pikj  the 
huft)and  Amhroje  Pile  dies ;  afterwards 

The  fon  James  Pile  dies  in  the  life  of  the  mother,  being  an 
infant,  and  without  ifluc. 

Ahrgaret  Pile  the  mother,  having  adminiftred,  as  well  to 
her  hulband,  as  to  her  fon,  afligns  this  term  of  ninety-nine 
years  to  the  defendant  Rody  whereupon, 

[  361  ]  The  queftion  is,  who  is  intitled  to  the  truft  of  this  term? 

Whether  it  is  attendant  on  the  reverfion,  and  confequently 
belongs  to  the  plaintiff"  who  is  heir  at  law  of  this  Ambrofi  PiU^ 
and  is  intitled  to  the  reverfion  in  fee  expectant  on  this^  term  • 


or 
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6t  whether  the  defendant  Rgdhc  intitled  thereto,  as  affignee     Haytii  v 
of  Margant  the  wife,  who  appears  to  have  admiaiflred  as  Rod, 

well  to  her  hufband,  as  her  fon  ? 

And,  I  take  it,  the  plaintiff  as  heir  at  law  of  this  Ambrofi 
J^iUy  as  he  is  intitled  to  the  reverfion,  fo  is  he  intitled  to  the 
Cruft  of  the  term,  and  that  this  term,  in  equity,  is  attendant 
€>Kx  the  reverfion. 

In  fpcaking  to  this  matter,  I  would  beg  leave  to  confidcr, 

1/?,  That  this  is  not  a  term  in  grofs^  but  a  term  created 
■ft^"  nov9y  created  by  him,  who,  at  the  fame  time,  had  the  in- 
t^  ^ritance,  and  confcquently  diftinguilhablc  in  law  from  the 
^^>rmcr. 

Tjiljj  That  equity  favours  that  conftru<aion,  by  which  terms 
^^^t  looked  upon  as  attendant  on  the  inheritance. 

31^,  That  ia  this  cafe,  the  trufts  declared  touching  this 
^rm  (excepting  fuch  trufts  only  as  are  void)  are  all  deter- 
tniiied ;  and  that  therefore  this  term  ihall  attend  the  inhe- 
ritance. 

^hly^  That  in  this  cafe,  the  words  appointing  the  remain- 
der to  the  heirs  of  the  body  of  the  hufband  and  wife  are  good 
words  of  purchafe,  and  not  of  limitation,  it  being  in  cafe  of  a 
^uftof  aterm. 

And,  in  the  laft  place,  I  fliall  mention  (bme  cafes  which,       r     6     1 
in  my  apprehenCon,  come  up  to  the  principal  cafe,  and  in 
which  terms  have  been  decreed  to  attend  the  inheritance. 

I/?,  Then  I  would  obferve,  that  the  law  itfelf  diftinguifhes 
betwixt  a  term  created  de  ncvo^  and  a  term  in  grofs. 

In  10  Co.  87.  {Leonard Love's  cafe,)  and  i  RoL  Abridge  831. 
Pla.  2.  it  is  adjudged,  that  if  one  feifed  in  fee  of  land,  devifes 
it  to  y.  S.  and  the  heirs  male  of  his  body  for  500  years,  tho* 
this  term  fhall  go  to  the  executors  and  adminiftrators  of  7.  S^ 
ind  not  defccnd  to  the  heirs  male  of  the  body  of  J,  S.  yet 
when  J.  S.  the  devifcc  of  the  term  dies  without  ifllie  male, 
the  term  fliall  ccafe,  for  the  benefit  of  the  teflator's  heir  at 
law. 

But  the  law  is  plainly  otherwifc  in  cafe  of  a  dcvife  of  a  term 
Sxigrofsi  and  therefore,  in  i  Rol.  Abridg,  831.  Pla.  i.  Leven^ 
^rf  and  jf/hbey^  where  A.  pofTcflcd  of  a  tcrn^  of  500  years, 

V  3  '     devifta 
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Hayter  v.    devifcs  it  to  5.  and  the  heirs  male  of  his  body,  here,  though 
Rod.  J5,  the  devifec  dies  without  heirs  male  of  his  body,  yet  the 

term  (hall  continue  in  S.'s  executors,  and  fliall  not  revert  for 
the  benefit  of  the  teftator's  executors,  as  in  the  former  cafe, 
it  will  ceafe  for  the  benefit  of  the  heir.  So  that  it  is  plain, 
even  the  law  diftinguifhes  betwixt  a  term  created  de  novo  out 
of  an  inheritance,  (which  is  the  prefent  cafe)  and  a  term  in^^. 
I  muft  admit,  that  in  the  principal  cafe,  the  term  itfclf  for 
ninety-nine  years  is  not  determined,  but  is  now  in  being,  it 
being  an  abfolute  term  at  the  time  of  its  creation. 
[  363  ]  ^"^  y/^i^t  I  rely  upon  is,  that  though  the  term  itfelf  is  not 

determined,  yet  all  the  trufls  declared  touching  it,  are  at  an 
end )  and  that  therefore  the  term  fliall,  in  equity,  attend  the 
inheritance,  which  is  the  fame  thing,  with  regard  to  the 
equitable  confideration  of  it,  as  if  the  term  itfelf  were  deter- 
mined, and  confequently  that  it  belongs  to  the  plaintiff  who 
has  the  inheritsfnce.  / 

In  the  next  place  I  would  take  notice,  that  equity  favours  the 
con{lru6tion,  whereby  terms  for  years  are  looked  upon  as  at- 
tendant on  the  inheritance. 

The  creating  of  thefe  long  terms  is  a  difmembering  of  the 
inheritance,  and  a  creating  of  fraflions  of  eftates;  but  when 
equity  conftrucs  the  term  to  be  attending  upon  the  inheritance, 
this  is  again  uniting  the  term  to  the  reverfion,  and  reftoring 
it  to  the  inheritance,  from  whence  it  was  before  taken.  And 
reftitutions  are  always  favoured  at  law  as  well  as  in  equity. 

Befides,  conftruing  a  term  to  attend  the  inheritance,  is  an 
interpretation  in  favour  of  the  heir  at  law;  and  an  heir  both  in 
law  and  equity,  is  preferred  to  an  executor,  or  adminiftrator  * 
an  heir  muft  be  of  the  blood  of  the  anceftor  from  whom  he  claims 
to  inherit ;  nay,  he  muft  be  of  the  whole  blood,  for  being  of  the 
half  blood  will  not  ferve  his  turn;  but  an  executor,  or  admini- 
ftrator,  may  not  be  of  the  blood  at  all,  but  may  chance  to  be  a 
mere  ftranger. 
.    ^  .  ,  I  (hall  only  cite  one  cafe  in  law,  and  one  in  equity,  in 

An  hfir  Is  pre-  *  •  i_    •      •  r         j 

f-rrcdtoancxe-    relation  to  this  matter,  ^/z.  that  an  heir  is  preferred  to  an 

ftu:or. 

executor. 
r  364  ]  In  3  L<?i//«z  47.  Holt  verfus  the  hijhop  of  Winchofiery  thcr« 

is  this  cafe :  An  incumbent  of  a  church  purchafes  the  inherit- 
ance of  the  advowfon  and  diesi  and  the  difpute  being  betwixt 
the  heir  and  executor,  who  (bould  prefent  to  the  church? 

It 
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It  was  obje^d  for  the  executor,  that  the  advowfon  did  not 
defcend  to  the  heir,  until  after  the  death  of  the  incumbent ; 
whereas  hy  the  death  of  the  anccftor  the  church  became  void, 
and  by  this  means  the  avoidance  was  fevered  from  the  inherit- 
ance, and  vcfted  in  the  executor,  as  a  flower  fallen. 

But  adjudged,  in  favour  of  the  heir,  that  all  was  but  as  one 
inftant,  and  where  thofe  two  titles  concur  in  one  inftant,  the 
lieir  ihall  be  preferred,  as  claiming  under  the  elder  right. 

And  as  the  law  prefers  an  heir  to  an  executor,  even  where 
^liere  is  a-  concurrence  of  right,  fo  aquitai  fequitur  legem^  as 
^^ery  day's  experience  (hews,  that  an  heir  (hall  compel  the 
I^crfonal  eflate  out  of  the  executor's  or  adminiftrator's  hands, 
i^^  aid  of  the  real  eflate,  to  exonerate  and  clear  the  latter ; 
^^^hich  is  a  plain  proof,  that  the  heir,  in  equity,  is  [a)  more 
favoured  than  the  .executor,  or  adminiftrator. 

But  in  the  next  place  (and  what  I  pretty  much  infift  on)  it 
is  to  be  obfervtd,  that  the  trufts  declared  concerning  this  term 
of  ninety-years  (fuch  of  them  I  mean  as  are  not  merely  void) 
are  all  determined,  and  confequently,  when  the  trufts  declared 

concerning  this  term  are  all  determined,  the  term  ihall  attend 

the  inheritance. 

It  will,  I  prefume,  be  admitted,  that  if  I  am  feifed  in  fee, 
and  make  a  leafe  for  ninety-nine  years,  without  any  confi- 
deration,  and  continue  in  pofleifion,  and  declare  no  truft  con- 
cerning the  term,  this  leafe  will  be  in  truft  for  me  and  my 
hei^  a  truft  attending  upon  the  reverfionand  inheritance* 

And  if  this  be  fo,  where  a  long  term  is  created,  and  no 
truft  declared,  it  brings  me  fomewhat  nearer  the  principal 
cafe,  (v/z.)  If  a  man  feifed  in  fee,  creates  a  term  for  ninety- 
nine  years,  and  declaresyi;^/ trufts  of  the  term,  {viz.)  in  truft 
for  himfelf  for  life,  and  afterwards  in  truft  for  his  wife  for  life 
and  there  ftops  without  declaring  any  further  trufts ;  it  fecms 
plain,  and  has  been  refolved,  in  equity,  that  after  the  trufts 
that  are  declared,  ftiall  be  expired,  the  term  ftiall,  from  thence- 
forth  be  attendant  on  the  inheritance. 

This  brings  me  to  the  very  cafe  now  before  the  court,  [vtz.) 
that  where  a  man  is  feifed  in  fee,  and  creates  a  term  for  ninety- 
nine  years,  in  truft  for  himfelf  for  lii^,  and  afterwards  to  his 
"wife  for  life,  and  afterwards  upon  feveral  other  trufts,  that  are 
apparently  void  5  tbeie  void  trufts,  are  as  no  trufts,  and  it  is 

U  4  the 


HATTia  V, 

Rod* 


{a)  Vide  ante 
174.  Ling  en 
veii'us  Sowrty* 
&  poft.  483. 
Chaplin  \CfiilS 
Horoer« 


£  365  ] 
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A  YTPi^  'V9    ^h^  ^^^^  thing  as  if  after  the  trufts  limited  to  the  hufband  and 
Rod,  wife  for  their  lives,  no  trufts  at  all  had  been  declared  ^   for 

declaring  a  void  truft,  is  declaring  no  truft* 

Then  I  fay,  that  in  the  principal  cafe  aH  the  trufts  declared 
by  this  deed,  expeflant  upon  thp  death  of  the  bufband  and  wife, 
are  void,  either  by  accident,  or  elfe  they  were  originally  void 
even  in  their  creation  ;  and  for  this  purpofe  I  muft  beg  leave 
juft  to  repeat  them. — The  hu(band,  who  created  this  term  of 
[  366  ]  ninety-nine  years,  declares  the  ti:uft  thereof  to  be  tohimfelf 
and  his  wife,  for  their  lives  and  the  life  of  the  furvivor  \  this 
is  good  ;  and  after  the  death  of  the  furvivor,  then  in  truft  for 
the  heirs  of  the  bodies  of  the  hufband  and  wife. 

Now  this  was  a  contingent  truft,  and  would  have  been 
good,  if  there  had  happened  to  be  fuch  a  perfon,  as  was.heir 
of  both  the  bodies  of  hufband  and  wife  :  but  then  it  muft  have 
been  fuch  an  ifTuc  of  both  their  bodies,  as  fhould  have  fur- 
vived  them  both,  for  nemo  ejl  bicres  viventis  ;  but  JamiS  Pilif 
the  only  iflue  of  the  marriage,  dying  after  the  fittber,  and  ia 
the  life-time  of  the  mother,  he  could  not  take  as  heir  of  both 
their  bodies,  and  therefore  this  limitation,  which  might  hj 
poJfibilityYi^wt  been  good,  became  by  accidint,  void. 

The  next  limitation  is  in  default  of  fuch  iflue,  (xx^,)  in 
default  of  ifTue  of  the  bodies  of  the  hufband  and  wife,  then  ia 
truft' for  the  heirs  of  the  body  of  the  hufband  Jmbrofe  PiU\ 
but  this  is  a  void  limitation  \  bccaufe  it  is  a  limitation  of  a 
truft  of  a  term,  after  a  failure  of  ifTue  of  the  bodies  of  the 
hufband  and  wife* 

That  a  limitation  over  of  a  truft  of  a  term,  after  a  failure 
of  iflue,  is  (i)  void,  is  9, pnncipU  in  law. 

An  eftate-tail  is  fuch  an  eftate,  as,  in  notion  of  law,  may 

endure  for  ever;  for  which  reafon  at  common  law,  before  the 

ftatute  df  donisy  if  a  man  gave  or  devifed  lands  to  another, 

and  the  heirs  of  his  body,  the  donor  could  limit  no  remainder 

'a)  I  Inft  aa       ^^^^  I   the  donor  himfelf  had  but  a  {a)  pofubility,  which  he 

if  ante  74.  could  not  limit  oyer ;  much  lefs  can  a  truft  of  a  term  bear  fuch 

r   «^y  J      a  limitation, 

b)  Vide  Cafei  This  was  admitted  in  the  duke  of  (A)  Norfolk^  cafe,  and  in 

^ari  J  *''"'^'       Pnlhxfcn\  Reports,  from  foL  24  to  foU  44.  there  are  thirteen 

(1)  Yidc  %ar^  v,  Count,  pofl.  43  a. 

fqleinn 
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Iblemn  refolutions,  moft  of  them  with  the  afliftance  of  the   Hatter  tr« 
judges,  and  many  of  them  ftrongcr  than  the  principal  cafe, 
and  in  all  of  which  it  is  folemnly  decreed,  that  a  limitation  of 
a  term,  after  a  failure  of  ifiue,  is  void. 

The  next  limitation  is,  to  the  heirs  of  the  furvivor  of  the 
hufl>andand  wife,  {viz.)  Ambr^fe  Pile  and  Margaret  his  wife. 

But  this  limitation  of  the  truft  of  the  term  is  ftill  more 
pl^nljr  Toid,  it  being  expedant  on  the  determination  of  two 
efiates-tail ;  this  is  one  remote  poflibility  upon  another,  and 
therefore  clearly  roid,  fo  as  to  have  no  appearance  of  a  doubt. 

From  whence  it  is  evident,  that  all  the  trufts  declared  con-> 
kerning  this  term  are  determined. 

1/?,  The  trufts  for  the  hufband  and  wife  for  their  lives,  are 
^^termined  by  their  death. 

The  next  limitation  to  the  heirs  of  their  two  bodies  was 
Contingent,  and  proved  to  be  void,  becaufe  there  happened  to 
be  no  heir  of  both  their  bodies. 

The  fubfequent  limitations  were  always  and  originally  void, 
tbey  being  expedtant  on  a  faUure  of  iiTue,  and  confequently 
there  being  no  truft  fubfifting  that  was  declared  touching  this 
term,  the  fame  (ball  attend  the  inheritance  out  of  which  it  was 
ie  tMVo  created. 

As  to  what  the  court  was  pleafed  to  objeft,  that  fmce  the  (''^^^^^'*^;334* 
cafes  of  {a)  Burchett  and  DurdanU  and  that  ♦  of  Specot^  in  the 
boufe  of  lords,  it  was  become  matter  of  doubt,  whether  the  [  *3^8  4 
words  [heirs  of  the  bodies  of  the  hufband  and  wife]  (hould  be 
taken  in  that  ftrid  fenfe,  fo  as  to  require  the  hufband  and 
wife  to  be  both  dead,  before  there  could  be  an  heir  of  their 
bodies ;  I  take  it,  neither  of  thofe  cafes  come  up  to  this  :  in 
Burchett  and  Durdanfs  cafe,  the  devife  was  to  the  heirs  of  the 
body  of  J.  S.  now  living,  which  words  [now  living]  dcfcribed 
the  perfon,  and  (hewed  the  tcftator  to  have  meant  no  more, 
than  an  heir  apparent ;  but  in  the  principal  cafe,  there  arc  no 
fuch  words  as  [how  living  J,  nor  any  words  tantamount. 

As  to  the  cafe  of  Specot,  (oftner  called  {b)  Long  and  Beaw  *^x  Anteitf. 
montj)  where  a  devife  was,  (after  fcveral  other  precedent  limi- 
tations,) to  yf.  for  ninety-nine  years,  if  he  (hould  fo  long  Jive, 
remainder  to  the  iirft  and  every  other  fon  of  jf,  in  tail  male, 
Remainder  to  the  heirs  male  of  the  body  of  his  (the  teftator's) 
Ai|nt  Eliz.  Long  lawfully  begotten  ^  and  in  default  of   fuch 

ifTue^ 
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Haytirv.    iflue,  to  his  own  right  heirs ;   the  teftator  by  the  fame  wilF 
Rod.  taking  notice,  that   his  aunt   Elizabeth  Long   was  living,  an<L 

ig  her  a  legacy  5   where  the  court  of  exchequer  (except  ^ 


\ 


baron  Bury)  held  the  eldeft  hnof Elizabeth  Long  (hould  take: 

This  judgment  was  reverfcd  in  Cam*  Scacc\  and  that  re 

verfal  reverfed  in  the  houfe  of  lords ;   but  the  reafons  of  the         j- 
judgment  which  prevailed  feemed  to  be,  for  that  tho'  the  lands  ^^  s 
were  devifed  to  the  heirs  male  of  the  body  of  Elizabeth  Longs^X 
lawfully  begotten,   yet  the  virill  tOQk  notice,    that  Elizabeth  ^^^h 
Long  was  at  that  time  living,  and  in  default  of  fuch  ifliie  ofS^^>f 
Elizabeth  Long^  the  remainder  was  to  go  to  the  teftator-s  right   tdr  it 
heirs. 
r  ^gg  1  As  to  the  obje£lion  which  the  court  made,  that  the  perfon 

creating  this  term  de  novo^  had  as  abfolute  a  power  over  the 
truft  of  the  term,  as  over  the  term  itfelf,  and  might  fever  it 
from  the  inheritance,  and  give  it  to  the  wife  j  that  muft  be 
admitted ;  but  then  it  mull  be  by  proper  words,  fuch  as  are 
not  here ;  the  truft  of  the  term  might,  without  doubt,  have 
been  limited  to  the  huiband  and  wife,  and  the  furvivor,  and 
the  executors  and  adminiftrators  of  the  furvivor ;  or  to  the 
hufband  and  wife,  and  to  the  executors  and  adminiftrators  of 
the  wife ;  but,  in  this  cafe,  nothing  is  limited  to  the  heirs  of 
the  furvivor,  (who  was  the  wife,)  but  in  default  of  ifliie  of  the 
Hiarrriage,  and  alfo  in  default  of  iflue  of  the  body  of  the 
hufband  ;  and  this  limitation  is  void. 

The  next  thing  I  would  beg  leave  to  confider  is,  whether, 
when  a  truft  of  a  term  is  limited  to  the  huft)and  and  wife  for 
their  lives,  remainder  to  the  heirs  of  their  two  bodies,  the 
words  [heirs  of  their  two  bodies]  arc  words  oi  limitation^  and 
fo  void  in  cafe  of  a  truft  of  a  term  5  or  whether  they  are  not 
good  by  way  of  defcriptio perfon^ i). 

And  I  apprehend,  that  the  heir  of  their  bodies  (hall  take 
by  way  of  defcriptio  perfona. 

ia)  a  Vern.  43.  ^  admit  the  cafe  of  Peacock  and  Spooner  {a)  was,  that  the 
father  poflefled  of  a  term  affigned  it  over  to  truftees,  in  truft 
for  his  fon  for  life,  remainder  to  his  fon's  wife  for  life,  re- 
mainder in  truft  for  the  heirs  of  the  body  of  his  fon's  wife  by 
the  fon  ;  this  cafe  came  on  firft  before  lord  chancellor  Jeffereys^ 

(1)  Vide  mbb  V.  mH,  ante,  132. 

and 
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and  he  decreed  the  remainder  to  the  heirs  of  the  body  to  be    Hattsr  <r« 
void,    and  that  the  whole  vetted  in  the  wife,   which  ihould         ^^^' 
diereforego  to  her  executors  or  adminiftrators. 

♦  Afterwards  it  came  before  the  lords  (a)  commiflioners,    ..  ^  y^^ 
and  they  reverfcd  the  lord  Jefferey^s  dejcree ;  it  went  at  laft  into    t95« 
die  houfe  of  lords,  who  affirmed  the  decree  of  reverfal,   and       [  *370  J 
held  the  remainder  limited  in  truft  for  the  heirs  of  the  body  of 
the  wife,  to  be  good,  by  way  of  dcfcription  of  the  perfon. 

But  I  apprehend,  the  reafon  of  that  refolucion  was,  not,  as 
waf  hinted  by  the  court,  for  that  this  was  within  the  equity 
of  the  ftatute  of  H,  7.  made  againft  jointrefles  difcontinuing, 
or  barring  eftates  limited  to  thtm  ex  provifiom  viri^  or  of  his 
aoceftors : 

For  furely,  the  ftatute  of  i/.  7.  extends  only  to  freehold 
eftates ;  it  was  made  to  prevent  the  jointrefs  from  difcontinuing 
the  eftate  fettled  upon  her,  or  the  remainders  limited  there- 
upon ;  but  a  tenant  for  years  could  not  make  any  difconti« 
nuance*  The  ftatute  of  H.  7.  was  made  to  prevent  jointrefles 
from  levying  fines,  or  fuffering  common  recoveries  for  the 
barring  of  the  ifllie,  or  the  remainder;  but  a  tenant  for  years 
could  never  levy  a  fine,  or  fufFer  a  common  recovery,  and 
therefore  a  term  for  years  could  not  be  within  that  ftatute. 
And  tho*  this  cafe  of  Peacock  and  Spooner  was  fo  much  agi- 
tated, and  fo  often  fpoke  to,  by  the  greateft  counfel  of  that 
age,  yet  none  of  them,  according  to  the  account  I  have  of 
die  cafe,  ever  made  ufe  of  it  as  an  argument  to  fupport  the 
remainder  limited  to  the  heirs  of  the  body  of  the  wife  by 
the  hufband,  that  this  was  good  within  the  equity  of  the 
fiatute  of  H.  7. 

But  the  fubftantial  reafon  feemed  to  be,  that  where  the  truft 
of  a  term  is  limited  to  the  hufband  and  wife  for  their  lives,  re- 
mainder in  truft  for  the  heirs  of  the  body  of  the  wife  by  the 
hufband,  this  is  good  by  way  of  defcriptio  perfonas  and  the  fame  [  371  1 
thing,  as  if  the  truft  of  the  term,  after  the  death  of  the  huf- 
band and  wife,  had  been  limited  to  fuch  perfon  as  fhould  be 
the  heir  of  the  body  of  the  wife,  by  the  hufband. 

If  the  remainder  had  been  fo  limited,  and  in  thofe  words, 
it  would  furely  have  been  good  ;  and  it  being  in  cafe  of  a  truft, 
where  the  intention  of  the  parties  is  regarded,  equity  will 

conftrue 
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Hayter  o;.    conftrue  it,  as  if  the  limitation  had  been  exprefied  in  fuc)^ 
Rod.         words. 

(tf)  I  inft.  ai.  I  admit,  in  cafe  of  a  freehold  {a)  eftatc  the  rule  is,  Aat  iF" 

1  Rep.  104.        the  eftatc  be  limited  to  the  anceftor  for  his  life,  with  an  im- 
6heiJey*6  Qafe  5    mediate,  or  mediate  remainder  to  the  heirs  of  the  body  of  the 

polk.  399*  #  ' 

Cuodright  ver-     tenant  foF  life,  thefe  arc  words  of  limitation : 

lbs  Wright}  and 

Attorney  c>-  gut  in  that  vcry  cafe  put,  if  the   firft  limitation  be  to  the 

^37.  '  '    aiiLcftor  for  ninety-nine  years,  if  he  fo  long  live,  remainder 

to  trullees  iaiiii^  his  life,  remainder  to  the  heirs  of  his  body; 

now  thefe  words  are  not  words  oflimitation^  but  of  purch^j 

and  this  is  more  like  the  principal  cafe. 

• 

Befides^  in  the  cafe  of  a  limitation  of  a  truft  of  a  term  to 
jf.  for  life,  remainder  to  the  heirs  of  his  body,  in  regard  a 
term,  or  truft  of  a  term,  cannot  dcfcend  to  the  heirs  of  his 
body,  the  words  [heirs  of  his  body]  are  as  foreign,  and  as  far 
from  being  words  of  limitation,  as  if  the  remainder  of  the 
truft  of  the  term  had  been  limited  to  the  heirs  of  the  body  of 
any  flranger^  or  third  perfon,  and  that  furely  had  been  good. 

Subfequcnt  to  the  cafe  of  Peacock  and  Spoonerj  viz.  in  Trht. 

r  ^^2  1       7/rw.  1699.  ^"  ^^^^  Sommers*s  time,  there   was  the  cafe  of 

U)   V        fi      Dafforne  verfus  Goodman  (i),  where  one  Bolt^  poffefled  of  a 

Prcced.  in      '  term  of  ninety-nine  years,  affigned  it  in  truft  for  himfelf  for 

"'  ^  '  life,  remainder,  as  to  one  moiety,  in  truft  for  his  wife  for  life, 

remainder  as  to  that  moiety  in  truft  for  the  heirs  of  the  body 

of  the  wife  by  him  begotten  \  the  huft)and  died  leaving  iffue, 

and  then  the  wife  died,  and  the  queftion  being  betwixt  the  heir 

of  the  body  and  the  adminiftrator  of  the  wife,  lord  chancellor 

Sommers  decreed  in  favour  of  the  heir  of  the  body  of  the  wife, 

and  that  this  remainder  was  a  good  defcription  of  the  perfon; 

and  obferved,  that  the  decree  of  Peacock  and  Spooner  in  the 

houfe  of  lords  had  fettled  this  point. 

I  muft  agree,  that  after  this,  in  the  cafe  of  fVibb  and  JVebh 
[t^  2  Vfrn.  668.  {^)j  where  a  truft  of  a  term  was  limited  to  the  huft>and  for  life, 
Aiue  i3»,  remainder  to  the  wife  for  life,  remainder  to  the  heirs  of  the 

bodies  of  the  hufl>and  and  wife,  this  point  came  before  Sir 
yobn  Trevor  mafter  of  the  rolls,  where  it  was  decreed 
to  be  a  good  limitation;  after  which  it  came  before  lord 
fiareourt^  who  held  it  an  ill  one ;  and  then  the  diftin£Hon 
iras  firft  made,  that  if  the  limitation  of  the  remainder  had 

beea 
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been  fo  the  heirs  of  the   bodf  of  the  wife,  according   to    Hattek.^* 
Piac9€k  tnd  Spoofiir*s  cafe,  it  had  been  good  within  the  equity         Rod. 
oi  the  ftatute  of  H.   7.  but  before,  or  fince  that  time,  I 
never   beard    of    that  diftinAion;    and  as    to   the  weight 
thereof,  I  fubmit  it  to  the  court  on  what  I  have  faid. 

And  now,  admitting  for  argument-fake,  that  the  truft  of 
this  term,  created  de  mvo  by  the  hufband  that  had  th^  fee, 
bad  been  by  way  of  words  of  limitation,  to  the  hufband  and 
vife,  and  to  the -heirs  of  the  body  of  the  huiband  by  the  wife: 

I  fubmit  it  whether,  even  in  this  cafe,  if  the  inheritance      [  373  ] 
defends  to  the  heirs  of  the  body,  the  term  will  not  attend 
upon  it. 

And  tf  once  attendant  on    the   inheritance,   it  muft  be 
adways  fe» 

The  intent  of  the  party  appears  to  be,  that  the  truft  of  the 
term  IhouM  defcend;  and  it  is  not  a  naked  term,  but  there  is 
an  inheritance  which  may  fupport  the  difcent  of  it ;  there  is, 
I  believe,  no  refolution  againft  it,  and  therefore  I  take  it  that 
in  favour  of  the  heir,  the  truft  of  the  term  (hall  rather  go  with 
the  inheritance  to  the  heirs  of  the  body  of  the  huft)and,  than 
part  from  the  inheritance  and  go  to  the  executors  and  admini- 
ftrsitors  of  the.  fauft^and,  and  leave  a  worthlefs  inheritance 
eicpedlantona  long  term,  to  defcend  to  the  heir. 

Ic  is  more  reafonableto  fay  that,  in  fuch  a  cafe,  where  the 
fiiaie  man  has  the  inheritance,  and  the  truft  of  the  term  for 
years,  the  term  for  years  (hall  give  way  to  the  inheritance; 
apd  fo  in  faft  it  was  faid  by  my  lord  Coivper^  in  the  cafe  of 
Bf/i  and  Stamford^  which  I  (hall  cite  prefontly. 

And  now  in  the  laft  place,  as  to  the  cafes  on  this  head,  they 
are  many,  and  fome  of  them  (as  I  take  it}  ftronger  than  the 
principal  cafe. 

If  a  man  fcifed  in  fee  of  lands,  raifcs  a  term  for  payment  of 
his  debts,  without  faying,  that  after  his  debts  paid  the  term 
(hall  ceafe,  or  attend  the  inheritance,  yet  equity  of  courfe 
fays,  that  after  the  debts  paid,  the  term  (hall  attend  the  inhe-^ 
ritance,  becaufe  the  truft  is  at  an  end. 

Now  in  the  principal  cafe,  the  trufts  arc  at  an  end,  the       [  374  ] 
Cijiuique  trujfs  being  all  dead. 

Therefore, />jr/  ratUne^  the  term  (hall  attend  the  inheritance. 

In 
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Hatter  v.        ^"  marriagc-fettlements,   there  are  (generally)  terms  for 
Rod.  year^  created  for  railing  portions,  and  in  thofe  cafes,  after  the 

portions  raifed,  the  terms  ihall  of  courfe  attend  the  inhe- 
ritance ;  nay,  and  (which  is  yet  ftronger)  where  the  party  who 
was  to  have  the  portion  died  before  it  became  due,  the  court 
has  declared  the  term  fhould  attend  the  inheritance. 

If  a  man  has^a  term  for  years*  made  to  him  by  way  of  mort- 
gage in  his  own  name,  and  afterwards  purchafes  the  inheri* 
tance  of  the  premifles  in  a  trufiee's  name,  it  has  been  decreed, 
that  the  term  (hould  attend  the  inheritance. 

The  cafe  of  Holt  verfus  Hok  is  much  ftronger  than  the 
principal  eafe,  where  a  man  having  a  mortgage  for  Tewt»  and 
intending  to  purchafe  the  inheritance,  affigned  the  mortgage 
to  truftees,  in  truft  for  himfelf,  his  executors  and  adminiftra- 
tors,  and  purchafed  the  inheritance  in  his  own  name  \  yet  the 
truft  of  the  term  was  decreed  to  attend  the  inheritance,  tho' 
afligned  exprefly  in  truft  for  his  executors,  which  {hewed,  nay 
exprefied,  an  intent,  that  the  truft  of  the  term  (hould  go  from 
his  heirs,  and  to  his  executors. 
(«)iycrn.52e.  I  (hall  Only  add  one  cafe  more,  which  is  that  of  {a)  BiJI 
Ch^  '52T.  verfus  Stamfordj  it  was  in  November  1705.  before  lord  keeper 
Cowpery  and  is  in  fcrjeant  SalieWs  Rep.  154.  A  feme  fole 
feifed  in  fee,  on  her  marriage  with  J.  made  a  leafe  to  truftees 
for  100  years,  in  truft  for  her  kufband  J.  for  his  life,  remainder 
r  375  ]  ^"  ^^"^  '^**  herfclf  for  life,  remainder  in  truft  for  the  children 
of  the  marriage ;  and  for  want  of  fuch  iflue,  in  truft  for  the 
wife,  her  executors  and  adminlftrators,  (which  bears  a  pretty 
near  rcfemblancc  to  the  principal  cafe) ;  the  huft)and  died, 
and  there  was  no  iflue  of  that  marriage,  and  the  wife  married 
a  fecond  huft)and,  and  died,  and  this  fecond  huft>and,  as  ad- 
miniftrator  to  the  wife,  fued  in  equity  for  this  term;  but  de- 
creed by  lord  Cowper^  in  this  cafe,  that  the  truft  of  the  term 
being  at  an  end,  it  (hould  attend  the  inheritance,  and  (hould 
not  be  for  the  benefit  of  the  fecond  huft)and,  tho'  exprefsly  li- 
mited to  go  to  the  wife's  executors  and  adminiftrators  j  which 
is  ftronger  than  the  principal  cafe. 

Thus  have  I  humbly  laid  this  poor  man's  cafe  before  your 
honour. 

And  upon  the  whole  matter, 

3  As 
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As  this  Is -a  term  created  di  nov9  by  him  who  at  the  fame  jr 
timohad  the  inheriunce;  ^Rod*  ^* 

As  the  heir  is  more  favoured  than  the  executor ; 

As  the  conftruftion  of  making  terms  attendant  on  the  inhe- 
ritance h^  prevailed  in  equity ; 

As  all  the  trufts  declared  concerning;  this  term,  that  are 
not  vi>id  at  law,  are  determined  by  the  death  of  all  the  Cf/lui 

As  the  precedents  that  have  been  cited,  all  of  them  come 
^p»to  the  cafe,  and  fome  go  beyond  it ; 

Therefore  I  hope,  for  thefc  reafons,  the  term  of  ninety-nine 
years,  in  the  principal  cafe,  fhall  attend  the  inheritance,  and 
confequently  that  this  pauper,  who  is  heir  at  law  to  this  inhe-      r  ^^c  1 
ritance^  fball  be  intitled  to  the  truft  of  the  term. 

But  afterwards  the  mafter  of  the  rolls,  on  conflderation  of  Refoiutio 
this  cafe,  decreed  the  title  to  belong  to  the  aflignee  of  Mar^  ^^i*- 
iorgf  Pile  the  wife,  and  that  this  term  (hould  not  be  attendant 
on  the  inheritance ;  for  that  the  party,  who  raifed  this  term, 
and  had  power  to  fever  it  from  the  inheritance,  fliewed  his 
intention  fo  to  do,  by  limiting  the  truft  to  the  furvivor  of  him 
ind  his  wife,  and  the  heirs  of  the  furvivor,  which,  tho*  it  was 
a  void  limitation,  yet  fufficed  to  (hew  his  intent  to  fever  fuch 
term  from  the  rcverfion.  ( i ) 

(1)  Vide  Goodrigbt  v.   Sales,    z  Wilf.  329,     Scott  v.    FenbouUt,   Bro.    Cha. 
Rep.  6g, 

Attorney  General  (at  the  Relation  of  the  Over-   Cafe  98. 
fcers  of  lilington)  verfus  the  Brewers  Com-   Lord  Chan- 

•%/ii^«»  cellor 

P^^y-  COVVPER. 

INFORMATION  to  fettle  a  charity  given  by  lady  Owen   5  3o?'pK  6.  ^^' 
many  years  fince,  whereby  flie  devifed  divers  lands  to  the    -o^*  notaiwayg 

,^,,,  .  n  .  '°  ^°"ow  the 

defendants  the  brewers  company,  in  truft  to  pay  certain  an-    event  of  the 
nuities  thereout  to  the  poor  of  IJlington\  fince  which,  the  lands    "here' though 
being  improved,  the  information  was  for  an  account  of  this   '"oncy  wa$ 

.7  <oun«J  due  to 

.chanty.  the  defendant 

upon  account, 
ytt  It  appearing  to  be  much  lefs  than  had  been  claimed  by  the  defeadant^i  aofwer,  in  that  cafe  the 
Pendant  wai  allowed  no  cofli. 
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Attornbt 
General  <ir. 

Bbewers    . 
Company. 


[  377  ] 


Intercft  but 
from  the  time 
of  the  mafter^s 
report  confirm- 
cdy  where  the 
dehtit  nQt  be- 
ibic  i'l^vldatod* 


The  brewers  company  infift  by  their  anfwer,  that  i 
800  /.  due  to  them  from  the  charity ;  but  that,  howevc 
have  not  flopped  the  payment  to  the  poor^  and  are 
the  improved  rents  (ball  be  applied  for  the  benefit 
charity. 

The  court,  at  the  hearing,  decreed  an  account  of  tl 
rity,  and  of  the  debt  due  from  thence  to  the  company. 

The  mafter  reports  but  i8o/.  due  from  the  charity 
company,  and  referves  intereft  and  cods. 

And  now  .the  caufe  coming  on  upon  the  equity  u 
the  court  ordered*  intereft  to  the  defendants  the  comps 
the  180/.  from  the  time  of  confirming  the  (i)  report,  \ 
before ;  for  that  until  then,  it  was  no  liquidated  fum. 

But  as  to  cofts,  the  defendants  the  company  to  have 
though  the  ballance  was  in  their  favour  -,  forafmuch 
would  have  overcharged  the  charity  fix  hundred  and 
pounds;  and  the  plaintiffs  to  have  their  cofts  ;  for  thi 
had  been  ferviceable  to  the  charity,  by  eafing  diem 
fix  hundred  and  tvirenty  pounds  debt,  which  was  < 
againft  them. 

The  intereft  and  the  plaintifrs  cofts  to  be  paid  out  of  1 
proved  rents  of  the  charity. 


(1)  For   the  report   is  as  the  judgment  of   the    comt,    vide  Br 
Barkbam^  pod.  653, 


D    E 
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Squib  ver/us  Wyn.  (i) 


Cafe 


99. 


M 


R.  Harhrd  had  four  daughters,  (viz,)  the  countefs  of  ^^''Jelbr'^"" 
Kin^Wj  lady  Aifcough^  Grace  Hatcher^  and  lady  IVyn^       Cowper. 
and  after  having  given  fome  legacies,  devifed  his  real  and   Feme  covert  pof. 
perlbnal  eftate  equally  among  his  four  daughters,  and  died.  i^  tftion^'icil 

her  hulband  ad« 
"^liaUlert  tnd  makes  a  voluntary  aflignmenC,  thit  Is  an  alteration  of  the  property.  So  if  the  httf- 
^and  had  furrired,  and  then  had  died  without  altering  it,  01  fo  much  as  adminiftrinf  to  his  wife* 

The  countefs  of  Kin^on  died  inteftate,  and  the  lord  Orford 
adminiftred  to  her,  and  Mr.  Hmtchir  the  huftand  of  one  of 
the  daughters,  affigned  over  all  that  (hare  of  the  perfonal  eftate 
which  came  to  his  wife,  by  the  death  of  the  countefs,  (and 
which  Confifted  of  chofes  iii  adlion,)  unto  Mr.  Richard  Snow^ 
Grace  Hatcher  afterwards  died,  and  Mr.  Hatcher^  having  mar- 
ried again,  died  inteftate,  and  his  fecond  wife  having  admi- 
niftred to  him,  and  having  alfo  gained  adminiftration  in  th« 


(i)  Reg.  Lib.  B.  1717.  fo.  19J.  It 
appears  by  the  mailer's  report  in  this 
caufe  that  Mr.  Hatcher  took  out  letters 
of  adminiftration  to  his  wife  Grace ^  and 
fome  time  after  her  death  affigned  all 
his  right  title  and  intcreft  to  and 
in  his  faid  late  wife's  ihare  of  Mr. 
Har hordes  or  lady  KingJfoM\  perfonal 
eftate  to  SmO'W  in  confitieration  of  350/. 
of  which  fum  124/.  7/.  3  </.  was  ac- 
tually paid  by  Sno-iu  to  or  for  the  ufc 
of  Mr.  Hatcher,  Jane  Hatcher,  the 
fecond  wife,  having  adminiltered,  as 
ftated  in  the  cafe,  impeached  this  adign- 
nent  to  Suo^w  for  fraud ;  and  after  fome 
time  they  cams  to  an  agreement  that 
^nonv  Ihould  waive  all  benefit  of  the 
alfignment  upon  being  repaid  the  124/. 


7  /.  3  //.  aftually  paid  by  him  to  Mr» 
Hatcher,  which  being  done,  the  align- 
ment was  delivered  up  and  cancelled. 
**  His  lordfliip  was  of  opinion  that  as 
"  the  fpiritual  court  hath  granted  to 
**  Jane  Hatcher  letters  of  adminiftration 
"  to  the  faid  Grace  Hatcher  as  to  the 
*'  faid  third  part  of  the  faid  lady  AT/;/^- 
"  /lon*s  perfonal  eftate  unadminiftcred 
'*  by  the  faid  Mr.  Hatcher;  his  lerd- 
*•  Ihip  was  alfo  of  opinion  that  the  faid 
*'  defendant  Jane,  hath  a  right  to  the 
'*  faid  third  part  of  the  faid  lady  King- 
"  Jion's  perfonal  eftate,  and  doth  there- 
*'  fore  order  that  the  faid  lady  King- 
*^  fton'i  perfonal  eftate  be  divided  and 
*'  paid  accordingly." 


Vol.  r. 


fpiritual 
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5^T«  V.      fpiritual  court  to  Grace  Hatchtr  de  bonis  non  adminiftred  by  htt 
^^*'-         hufband: 

C  379  ]  '^^^  qucftion  was,  who  had  a  right  to  Mrs.  Grace  Hatcher*^ 

fliare  of  the  countefs  of  Kin^on*s  pcrfonal  eftate? 

It  was  inflfted  for  the  furviving  daughters  of  Mr.  Harierdy 
that  Mrs.  Hauher*%  (hare  of  lady  KingfiorC%  perfonal  eftate, 
was  but  a  choTe  in  adlion,  and  that  though  a  right  to  a  third 
partiQf  it  vefted  in  Grace  Hatcher^  yet  the  hufband's  affign- 
ment  of  it  being  only  voluntary,  was  not  to  be  regarded  in 
equity.  Secw  if  the  aflignment  had  been  for  a  valuable  conii« 
deration. 

That  a  voluntary  aflignment  by  Mr,  Hatcher  would  not 
have  bound  Mrs.  Hatcher^  if  (he  had  furvived,  and  by  the 
fame  reafon  (hould  not  bind  her  reprefentatives,  now  (be  was 
dead. 

Nay,  that  this  aflignment  to  Snow  by  the  hufband  was  worfe 
than  voluntary,  it  being  fraudulent,  and  faid  to  be  fo  by  his 
fecond  wife  who  now  made  a  title  to  it ;  and  therefore  fuch  an 
aflignment,  as  (he  herfelf  who  would  take  advantage  of  ft^ 
called  fraudulent,  ought  not  to  prevail. 

Wherefore  if  the  aflignment  was  out  of  the  cafe,  the  hufband 
Hatcher^  upon  the  death  of  his  wife,  had  not  (as  hufband,  and 
furviving  his  wife)  the  Icaft  right  vefl:cd  in  him,  to  any  of  his 
wife's  chofes  in  adlion,  but  muft  take  out  adminiftration  to 
his  wife,  and  after  he  (hould  have  done  fo,  the  letters  of  admi- 
Riftration  would  give  him  nothing,  but  only  a  power  of  altering 
the  property,  which  power  if  not  made  ufe  of,  it  then  would 
be  as  if  he  had  never  had  it. 

That  the  ftatute  of  diftribution  would  not  better  the  huf- 
l  3^^  J  band's  title  in  this  cafe  3  fince  the  claufe  in  the  ftatute  of 
frauds,  (29  Car.  2.  cap.  3.  fe£l.  25.)  which  fays,  that  the 
ftatute  of  diftribution  (hall  not  afFcft  the  hufband's  right  to 
his  wife's  pcrfonal  eftate,  exempts  him  from  diftributing,  onljT 
in  cafes  where  he  has  an  interej}  vcjled  in  hint^  which  here  he 
had  not :  fo  that  it  was  the  fame  cafe,  as  if  the  ftatute  of  di- 
ftribution had  never  been  made;  or  as  if  this  cafe  had  hap- 
pened before  that  ftatute.  Confcquently,  after  the  hufband's 
death  without  altering  the  property,  then  the  chofes  in  adion 
•f  the  wife,  not  adminiftred  by  the  hufband,  did  fall  within 
3  '  the 
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the  ft^ute  of  diftribution,  and  became  divifible  amongft  the      g 

next  of  kin  of  Grace  the  loteftate,  the  wife  of  Hatcher.  Wyw/ ' 

Neither  was  it  material  that  the  defendant,  the  fecond  wife 
t>f  Hatchery  had  gained  adminiftration  de  bents  non^  fcfc.  oi  Grace 
the  firft  wifej  for  ftill  (he  was  but  a  hand  to  receive  the  money,  / 

fubjed  to  diftribution  according  to  the  ftatute. 

Lmrd  chancellor :  The  hu(band's  title  at  law  to  the  perfonal 
«ftate  of  the  wife  is  favoured  ;  even  a  term  which  is  a  chattel 
real,  fhtllgoto  the  huiband  (a)  furviving  his  wife  ;  and  as  to   (a)  i  inft.  46. 
all  the  perfonal  goods^  they  are  his  by  the  intermarriage.  Tho*   ^'  ^^'^'  **' 
the  huiband  adminiftring  to  the  wife  is  (b)  liable  to  pay  her    {h)  vide  poft. 
debts,  yet  he  is  intitlcd  to  the  furplus,  which  will  go  to  his   ^^{^^  ^^^^ 
jreprefentatives:  and  as  to  this  affigrnment,  notwithftanding  it   n^<>n<*  '«ri"« 
was  voluntary,  I  cannot  but  think  it  did  bind  (i)  the  pro- 
perty ;  for  there  might  be  time  fpent,  and  delays  ufed,  before 
the  hufband  could  recover  this  perfonal  eftate  in  equity  j  but 
the  delays  of  fuits  ought  not  to  turn  to  his  prejudice.     And 
with  refped  to  the  claufe  in  the  ftatute  of  frauds,  the  excep-      [  38 1  j 
tion  does  not  confine  it  to  the  life  of  the  hufband,  or  to  the 
circumftance  of  his  having  reduced  any  part  of  the  wife's 
perfonal  eftate  into  pofleffion,  but  provides,  that  no  part  of 
her  eftate  (hall  be  diftributable  amongft  her  relations  after  her 
death. 

So  that  it  feems  reafonable  the  aflignment  (hould  be  taken 
to  alter  the  property ;  befidcs,  that  it  is  the  very  ground  of 
the  difference,  that  chofes  rn  adtion  are  aflignable  (2)  in  equitv, 
though  not  at  law  \  and  this  matter  feems  to  have  been  de- 
cided by  the  fpiritual  court  in  favour  of  the  hufband  and  his 
reprefentatives,  by  that  court's  granting  adminiftration  de  bonis 
n$n  of  Grace  Hatcher  to  the  next  of  kin  of  the  huftjand : 
Wherefore 


(i)  That  is,    that  although  the  af-  fideration  fuch  aflignment  will  not  bind 

fignment  from  Hatcher  to  Sntnxj  was  the  wife  furviving.     ^aUs  v.  Dandy, 

void  as  between /i»^«f,  yet  flill  it  fhould  2   Atk.    207.     Je-iufin  v.   Moul/on,   2 

be  fufficient  to  alter  the  property  a*  be-  Atk.    417.      Haddington  v.   Kinfiftan. 

twecn  the  hufband  and  wife.  Bro.  Cha.  Rep.  44.     As  to  the  equity 

(a)  But  it  feems  fettled,  that  although  to  which  fuch  property  is  fub^dk  in  th; 

a  hufband  may  affign  his  wife's  choies  hands  of  an  aflignee,  %idt  thcaextcaie, 

in  adion,  yet  it  mull  be  for  a  valuable  Jacohfrn  Y,  ffilliams. 
CBoiideration,  and  that  beyond  the  con- 

X  a  Decree 
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S^iB.v.  Decree  the  benefit  of  Grace  HaUher^s  ihare  of  her  de^ 

Wyn.         ceafcd  fiftcr's  perfonal  eftatc  to  the  adminiftratrix  of  Hatcher 
the  hufband. 
(tf)  Jovii  »7  See  the  cafe  of  Cart  and  Rii$  in  Michaglmas  (a)  term  171 8. 

where  this  ftrongcr  cafe  happened,  {viz.)  A  wife  died  poflefE- 
cd  of  chofes  in  aiSion,  and  the  hufband  furvived^  and  died 
without  taking  out  letters  of  adminiftration  to  his  wife,  after 
which,  the  next  of  kin  of  the  wife  adminiftred  to  her,  and 
lord  Parker  held,  that  the  adminiftrator  to  the  wife  was  but  a 
truftee  for  the  executor  of  the  hufband,  the  right  to  the  wife's 
chofes  in  adion  being,  by  the  ftatute  of  diftribution^  vefted 
in  the  hufband,  as  next  of  kin  to  the  wife  ;  and  whereas  there 
is  a  provifo  in  29  Car.  2.  faying,  that  the  ftatute  of  diftribu- 
tion  (hall  not  extend  to  the  eftates  of  feme  coverts  diat  die 
inteftate,  but  that  their  hufbands  may  have  adminiftration  of 
their  perfonal  eftate,  as  before  the  making  the  ad  : 

[  3^^  J  .  His  lordfhip  faid,  this  daufe  was  made  in  favour  of  the 
hufband,  and  not  to  his  prejudice ;  fo  that  it  was  intended  by 
the  parliament,  that  the  hufband  fhould  be  within  the  ftatute 
of  diftribution,  fo  as  to  uke  the  wife's  chofes  in  adion,  as  to 
his  benefit,  but  fhould  not  be  within  the  fame,  as  to  his  pre- 
judice ;  and  that  this  was  not  a  new  point,  but  had  been  fet- 
tled, and  upon  very  good  reafon  j  for  were  the  conftrudioa 
to  be  otherwife,  the  hufband  of  the  wife  intcflate,  would  be  in 
a  worfe  cafe  than  the  next  of  kin,  though  ever  fo  remote^  which 
was  not  the  intent  of  the  ftatute. 

And  there  Mr.   Vernon  cited  this  cafe  of  lady  Jifcough^ 
wherein  he  faid  lord  Cowper*%  opinion  was  the  fame  with  lord 
..^  Parker^s^  [viz.)  that  the  wife's  chofes  in  aftion  did  veft  in 

the  hufband  by  the  ftatute  of  diftribution  ;  fo  that  fince  this 
(4)  iDcludet.  refolution,  the  right  of  adminiftration  [a)  follows  the  'right 
to  the  eftate,  and  ought,  in  cafe  of  the  hufband's  death  after 
the  wife,  to  be  granted  to  the  next  of  kin  to  the  hufband^  in 
the  fame  manner,  as  it  is  granted  to  a  refiduary  legatee.  ( i } 


(0  Vide  EUht  v.  Collier,   3  Atk.  526. 

Jacobfon 
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Jacobfon  &  aF  verfus  Williams.  Cafe  100. 

TrrJLTER  ;rtf////f^rr  by  his  will  left  to  his  niece  £/i«-  ^^tcfor''"' 

beth  Tayliur  an  infant,  looo/.  payable  after  the  death  of      CowrBR. 

the  tcftator's  wife,  and  at  his  faid  niece's  age  of  twenty  years^  «  ^*i'  c**  ^^• 

if  (he  fbpuld  live  fo  long,  ciib.  kep.  140. 

See  more  reUt- 
»g  CO  this  cafe  in  the  cafe  of  Richmond  rerfus  Tayleor,  poft.  734.  Hulbind  before  be  hath  re« 
ceiYed  the  wife*s  fortune  becomes  a  baokrupt,  the  a^gncei  fltail  not  receive  it,  without  makiof  fomc 
^rorifion  for  the  wife. 

The  niece  married  J.  S.  without  the  knowledge  or  confentof 
her  father,  y.S.  being  at  that  time  much  indebtby  judgment,       r  ^St  ] 
and  otherwife,  and  having  gained  the  young  gentlewoman's 
confent  by  bribing  her  maid-fervant ;   the  niece  was  about 
eighteen  years  of  age. 

Soon  after  the  marriage,  y.  S.  became  a  bankrupt,  and  the 
commiffioners  of  bankruptcy  affigned  over  all  the  eftate  and 
tScSts  of  the  bankrupt  to  the  plaintifFs,  in  truft  for  the  cre- 
ditors, who  brought  their  bill  for  this  legacy,  the  teftator's 
widow  being  dead,  and  the  niece  being  above  twenty  years 
old,  and  confequently  the  legacy  due ;  and  the  bankrupt  had 
two  children  by  his  wife  then  living. 

This  caufe  coming  on  before  baron  Prsce^  in  the  abfcnce 
of  the  lord  chancellor,  the  baron,  in  regard  to  creditors,  did 
decree  the  legacy  and  intereft  to  be  pajd  to  the  plaintifFs. 

But  upon  an  appeal  from  that  decree  to  the  lord  chancellor, 
his  lordfhip  declared,  that  forafmuch  as  the  plaintifFs  the  aflig- 
nees  in  the  commiflion  claimed  under  the  bankrupt,  they  ought 
not  to  be  in  a  better  (^7)  cafe  than  the  bankrupt  himfelf;  and  (^j  poft.  Bofvli 
fmce,  if  he  had  brought  a  bill  for  this  legacy,  the  court  would  ^«J«»  ^'"'*-'» 
not  have  allowed  it  him,  without  obliging  him,  at  the  fame 
time,  to  make  fome  (i)  provifion  for  the  wife  and  children; 

fo 

(i)  A  court  of  equity  will  not  inter-  2  Atk.  420.     But  if  he  aji  for  equity, 

ruptthe^^/i/titlcof  the  hufband  tothe  he  mull  do  equity,   by  providing  for 

property  of  the  wife,  unlcfs  called  upon  the  wife.     Broivn  v.  £/ton,  poft,  3  vol. 

4y  tbe4jujband  to  lend  him  its  niTiftance  202.     If  the  huiband  become  bankrupt 

in  refpcft  of  fuch  property.     Mllner  v.  all    fuch  property  of  the  wife,  as  he 

Colmer,   poft.    2  vol.   639.     Jdams  v.  couUl  aHij^n   or  rel^afe,  paffes   by  the 

Piirtf,    poft.   3    vol.    II.     Willats  v.  commil]i'.)iu'riaflignmenttothcaffignees. 

Cay.   2  Atk.   67.     Jefw/Qn  v.  Mcul/cn,  Milts  v.  ;/'//V.m-.,  ante,  25 1.     But  they 

X  3                                                 Ukt 
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Jacobson  n;,   To  for  the  fame  reafon,  when  thefe  claiming  under  the  bank^ 
Williams,    rupt,  and  .who  muft  be  exa<SHy  in  the  fame  cifc  as  he  him- 
fclf   would  have  been  in,  came   for   equity,  they  ought   to 
do  equity,  which  would  be  to  provide  for  the  wife  afnd  chil- 
dren of  the  bankrupt,  from  whom  they  derived  their  claim* 

But  with  regard  to  the  intereft  of  the  money,  as  the  bank-? 
rupt  commonly  was  allowed  to  receive  that,  fo  the  sU9ignee$ 
r  g  r\  ought  to  receive  the  fame  during  the  bankrupt's  life.  Alfo, 
if  the  bankrupt's  wife  fhould  die  without  iiTue,  then  the  bank- 
rupt would  have  been  allowed  to  receive  the  whole  money; 
and  therefore,  in  fuch  cafe,  the  afTignecs  fhould  be  allowed  to 
receive  it  alfo. 

As  to  the  ob]e£tion,  that  the  aflSgnment  was  made  i>y  the 

^ommiflioners  before  any  right  to  the  legacy  vefted  in  thp 

wife,  [viz.)  before  (he  was  twenty,  fo  that  at  that  time  the 

*  legacy  was  not  vefted,  and,  by  poffibility,  might  never  vcft^ 

(orafmuch  as  (he  might  have  died  before  twenty; 

Lord  chancellor  faid,  that  was  not  to  be  fo  much  regarded  j^ 
becaufe  the  commiiEoners  might  fupplj  it  by  making  a  new 
affignment,  though  (it  was  true)  fuch  new  affignment  would 
not  help  this  bill,  fo  as  to  intitle  the  plaintiffs  to  any  decree 
thereon. 

That  he  took  it  for  granted,  there  were  no  precedents  in 
this  cafe,  there  being  none  cited  on  either  fide,  and  therefore 
the  court  was  at  liberty  to  judge  upon  the  reafon  of  the  thing ; 
but  however,  a  judge  haying  given  a  contrary  opinion,  he 
would  take  time  to  confider  of  it. 

And  on  the  caufe's  coming  on  again,  Mr.  Vernon^  for  the 
u)  2  Vcrn.  defendant,  cited  the  cafe  of  Taylor  and  [a)  IVheeler^  where  y/. 
^^^*  mortgai^ed  a  copyhold  for  a  confiderabje  fum  of  money,  but 

Sec    thu    cafe  00  y    r    rs  r  i  i      • 

afj  citcJ  ante,  thc  Conveyance  was  defective  for  want  of  a  furrender  bemg 
Ev?  oi^yf^in-  prefented  in  time,  after  v/hich  A.  became  a  bankrupt,  and  the 
cheifca,  280.        court  helped  the  mortgagee  of  the  copyhold  againft  thc  aflig- 

take  it  fubjcft  to  the  fame  equity  of  pro-  fame  claim  of  the  wife,  fo  far  as  his  af- 

▼iJing  for  the  wife.     Bo/<viUe  v.  Bran-  fignment  is  for  valuable  confideration. 

dtr,  poft.  458.     Ex  parte  Coyfegame^    \  Tudor  v.  Samyne,  z  Vern.  207.      As  to 

^AQZt     Crty  ^v.   Kentijb^    1    Atk.  voluntary  aliignmcnts,  vide   Squib   v. 


at  icems  that  a  particular       Wynn,  ante,  3S1. 
fiJIf  bufifMd  is  not  liable  to  the 


nee^ 
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( under  the  commiiSon,  which  he  urged  to  be  an  argument^ 
chat  the  creditors  or  affignees  of  the  commiffioners  are  not  to 
be  regarded  as  purchafers. 

It  was  moreover  obferved  to  the  court,  that  the  bankrupt 
had,  in  riiis  cafe,  gained  his  certificate,  and  was  difcharged, 
and  that  the  aflignment  made  to  the  complainants  being  before 
the  legacy  was  vetted,  if  they  could  not  now  fupply  the  a0ign«> 
tnent  by  making  a  new  one,  the  confequence  w^s,  that  the 
legacy  was  become  vetted  in  the  bankrupt. 

But  the  lord  chancellor  replied, that  this  not  appearing  in  the 
pleadings,  he  could  take  no  notice  of  it. 

Neverthelefs,  at  another  day,  the  faA  being  made  to  appear 
by  a  petition,  with  the  certificate  of  the  comm!f£oners,  and 
tiie  allowance  of  the  lord  chancellor  Harcourt  annexed,  the 
cdUrt  faid,  it  was  clear,  the  comnuifioners  could  not  affign 
this  poflibinty  of  right  which  the  bankrupt  had  to  the  portion, 
and  confequently  the  aflignees  being  plaintiiffs  in  the  bill,  and 
intitling  themf^lves  under  this  affignment,  and  this  aflignment 
being  void,  with  refpe<3  to  fuch  t  polBbility,  therefore  the 
bill  mutt  be  difmifled,  but  without  cofts,  becaufe  the  plaintiS 
were  creditors. 


Jacobsou  <r« 
Williams', 


[385] 


PoflibUity  of 
rif  he  belonging 
to  a  bankrupt 
not  affignable. 


[386] 


f  But  the  reafon  given  abere,  'viz,  becaufe  the  bankrupt  the  hufband  could 
not  have  come  at  his  wife's  portion  without  the  aflidance  of  a  court  of  equity, 
which  would  not  have  decreed  it  to  him,  but  en  his  making  feme  provifion  for 
his  wife,  feems  to  have  been  the  bell  foundation  for  this  decree  ;  fince  a  poffi- 
bility  or  contingent  intercft  is  certainly  affignable  by  the  commiffioners.  Thus  in 
(he  cafe  oi Higden  \t:(\xi  (i)  IVtUtamjortp  tifft  heard  at  the  Rolls,  Mich:  173 !• 
and  afterwards  atfirmed  by  lord  chancellor  King  in  Mich,  1732.  the  cafe  in  eStCt 
was,  4n  eftate  was  deviled  to  be  fold,  and  the  monies  ariiing  from  fuch  fale  to  be 
divided  amongil  fuch  of  the  children  of  A.  <is  (hould  be  living  at  /i'%  death ;  J. 
had  feveral  chil4reii,  one  of  whoro^  <7'i«.  B^  became  a  bankrupt,  and  the  com* 
iniflioQers  affigned  over  his  eftate,  after  which  B,  got  his  certificate  allowed,  and 
Acn  jf.  died.  Decreed  that  this  Ihare  of  the  moneys,  which  on  A^s  death  be- 
longed to  S-  fhould  be  paid  to  the  commiCioners ;  for  that  not  only  the  latter 
(tatutes  relating  to  bankrupts,  mentioi^  the  word  [poflibility] ;  but  alfo,  be- 
caufe the  13  £//«.  cap.  7.  Jia,  2»  impowers  the  commiffioners  to  affign  all  that 
the  bankrupt  might  depart  ivith,  and  here  B.  in  the  life-time  of  A,  knight  haVe 
releal'ed  this  contingent  interell.  Bcfides,  the  21  7^^*  l- cap*  19.  enads,  that 
the  llatutes  relating  to  bankrupts  fhall  be  conflrued  in  the  moll  beneficial  manner 
&r  creditors. 


(1)  Foil.  3  voU  132.  £t  vide  2  Atk*  420. 
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Dc  Term.  S*  Michaclis,  \^l^. 


fte  heirs  of  his  body,  remainder  to  himfelf  in  fee ;  A.  has  two 
fons,  and  A.  and  the  truftees,  and  the  eldeft  Ton  when  of  age, 
join  in  a  feoffment  and  fine  to  B.  in  fee,  as  a  fecurity  for  fo 
much  money ;  the  eldeft  fon  dies  without  ilTue,  and  the  fecond 
brings  a  bill  to  fet  afide  this  mortgage. 

L%rd  chancellcr :  This  is  plainly  a  contingent  remainder, 
being  limited  to  the  heirs  of  the  body  of  A.  who  can  have  no 
beir  during  his  life ;  for  n/mo  ift  ham  vivtntis  j  and  it  is  as 
plain,'  that  this  feoffment  does  at  law  deftroy  the  contingent 
jremainder,  in  regard  the  truftees,  who  had  the  freehold,  joined. 
Sut  it  may  be  here  a  queftion,  whether  this  be  a  breach  of  truft 
in  the  truftees  i 

It  is  truCf  if  the  eldeft  fon  joins  in  a  feoffment,  where  the 
reniaii)der  in  tail  is  limited  to  the  eUeft  forty  it  prevents  any 
breach  of  truft  in  the  truftees  \  but  here  the  limitation  beingj 
to  the  bitrs  of  the  body  of  A-  who  cannot  have  an  heir  of  his 
body  d|iring  his  own  life,  therefore  the  joining  of  the  eldeft 
fon  is  no^,  in  this  cafe,  fo  material. 

And  yet  it  feems  hard,  when  the  heir  apparent  joins,  in  a 
cafe  where  it  would  be  no  breach  of  truft  if  the  limitation 
were  to  the  eldeft  fon,  that  it  ftiould  be  a  breach  of  truft,  in 
reipeS  of  the  limitation  to  the  heir. 

However,  the  meaning  of  the  limitation,  in  the  principal 
cafe,  is,  to  carry  the  fettlement  as  far  as  may  be,  and  beyond 
the  limitation  to  the  firft  fon,  and  the  truftees  appointed  to 
preferve  the  contingent  remainders,  ought  not  to  join  in  deftroy- 
ing  thefe  remainders,  which  is  ailing  the  {a)  rcverfe  of  their  truft. 

But  after  all,  as  to  the  prefent  bill,  it  is  clear,  the  fecond 
fon,  tho*  he  has  furvived  the  eldeft,  yet  has  no  right  to  bring 
it  in  the  fether's  life-time ;  for  he  neither  is,  nor  poflibly  ever 
will  be,  the  heir  of  his  father,  unlefs  he  furvives  his  father, 
which  is  uncertain. 


Elsi   V* 

OSBORN. 


[388] 


(tf)  Vide  ante 
tbe  cafes  of  Pye 
Tcrfus  Gorge, 
129,  BaiTet  ver- 
fus  Claphaniy 
358.  &ManfeU 
verfut  Manfcll, 
poll.  %  Tol.  67s. 


with  livery  of  feifm  by  John  Steer  the 
father,  the  furviving  truftce,  and  the 
eldeft  fon  by  way  of  mortgage  to 
Doughty  for  fecuring  payment  of  a  fum 
of  50/.  and  intcrclt,  with  provifo  th.it 
on  repayment  of  that  money  DcufLty 
ihould  convey  the  premifes  to  Stser  thp 


father,  his  heirs  and  affigns  for  cver'4 
And  that  by  an  indenture  of  feoffment 
of  III.  Jpril  1705.  Doughty  and  Steer 
the  father  conveyed  the  premifes  to  the 
defendant  OJborn  in  fee  for  a  full  va- 
luable confideracion^  and  the  plea  wai 
allowed, 

Plumt 


Dc  Tenn.  S.  MicfaacIiSt   17 17. 


Plume  verjus  Beale. 

AB I L  L   was  brought  by  the  c;xecutor  of  doi^or  PIumf% 
to  be  relieved  againft  a  legacy  pf  loo/.  claicipifd  JbjF  the 
defendant  Beaky  as  given  by  the  will  of  doSor  Plunu. 


Gafc  i02t 

Lori  Chan- 
cellor 

COWPER. 

%  I'q.  Ca.  Ab» 
421.  pi.  I. 

Sxfctttor  proves 

a  will  of  a  perfonal  eflate,  wherein  one  of  the  leg^acies  is  forged^  the  executor  has  no  remedy  In 

t^uity,  but  cyght  to  have  proved  the  wiU>  with  a.fpecial  refervjtion  at  to  tha^  legacy. 

The  defendant  Beale  was  no  relation  to  the  doAor,  nor  had 
done  him  any  fervice,  faving  that  now  and  then  (he  had,  dur- 
ing his  illnefs,  brought  him  fome  few  flight  cordials,  in  return 
for  which,  the  doctor  had  ordeired  her  a  piece  of  plate* 

This  100/.  legacy  was  interlined  in  the  will  by  a  different 
hand,  and  fuppofed  to  have  been  done  by  the  defendant  her- 
fclf,  when  (he  was  left  in  the  room  alone  with  the  corps,  i^ 
which  rpom  the  will  was  left.  r 

But  forafmuch  as  the  will  was  proved  by  the  plaintiff  the 
executor  in  a  proper  court,  thatliad  a  proper  (<?)  jurifdidion, 
(it  relating  only  to  a  perfonal  eftate,)  and  more  efpecially,  for 
that  the  executor  might  have  proved  the  will  in  the  (jpiritual 
court,  with  a  particular  refcrvation  as  to  this  legacy,  the  court 
faid,  his  remedy  muft  be  there,  and  difmiffed  the  bill  with 
cofts.   (i) 


[   389] 

\d)  %  Vern.  8, 
verfus  Smitiiy 

U  poft.  2  vol. 

%%l,  Stephen- 
ton  verfua  Gar< 
diner. 


tes 


(i)  So  Kmrich  ▼.  Branjhy^  3  Bro, 
•Parl.  Ca.  358.    Benmtv.  Vade^  z  Atk. 

324*'     Boucbier  v.  Taylor,  7  Bro.  Pari. 

Ca.  41 4*  But  with  cefpe^  to  the  li- 
.xiits  of  the  jurif4i^i^  ^i  ^  court  of 


equity  in  teflamentary  matters,  vido 
SheJkUy,I>ut€be/s  of  Buckingbamjhire^ 
I  Atk.  628.  Barnrjlej  \^  Powell,  \ 
Vcz.  119.  284. 


Cafe  103.  Scelcy  verfus  Jago, 

Lord  Chan- 
cellor 
Cqwfer. 

One  dcvifcf 

.1000 1.  to  be 

lud  out  in  a 

porchafe  of 

lands  10  fee  for 

ithe  benefit  of 

yf.  B,  and  C.  and  their  heiri,  equaUy  to  be  divided  ;  A,  dies  leatln^  an  Infant  heir  \  B*  and  C  m^ 

iba? e  tl|eir  fh^e  paid  thea^  in  money,  but  the  infant  cannot. 

Lord 


ONE  devifcd  that  iooo/..fhould  belaid  out  in  a  purchafe 
of  lands  in  fee,  to  be  fettled  upon  J.  B.  and  C.  and 
their  hexxs^  equally  to  be  divided \  A.  dies  leaving  an  infant  heir  \ 
and  5.  and  C,  together  with  the  infant  heir,  bring  a  bill  for 
this  1000/. 


Dc  Term,  S.  Mlchaelis,  171 /# 

Ifcrd  (hancellor :  The  money  being  dire£lecl  to  be  laid  out  In  Seilbt  Vr 
}ands  for  J.  B.  and  C.  equally^  (which  makes  them  tenants  in  J  ago. 
common,)  and  B.  and  C,  eledin^  to  have  their  two  thirds  in 
money,  let  it  be  paid  to  tb^oi;  for  it  is  in  vain  to  lay  out 
this  money  in  land  for  B.  and  C,  when  the  nc?ct  moment  they 
may  turn  it  into  money,  and  equity,  like  nature,  will  do  no- 
thing  in  H  vain.  illTi^ 

But  as  to  the  (hare  of  (Ke  infant,  that  muft  be  brought  be-   shore  \ts^\ .  ^ 
fore  the  ms^fter,  and  put  out  for  the  benefit  of  the  infant,  who,   ^*^* 
\>y  reafon  of  his  infancy,  is  incapable  of  making  an  oleAiofi. 
Befides,  thut  fuch  elcdipn  might,  wer^  be  (o  dif  during  bH 
iolaocyi  be  prejudicial  to  i)is  b^if. 


■      ■  IP— JW.1'.         I'      ■!  [<*• 


DB 


[  390  ] 


^     D  E 

Term.   S.   Hillarii,  171 7. 


Cafe  104*  Starkcy  verfus  Brooks. 

^"'Iclbr'''*"  p^^^^^  Starkiy,  being  fcifed  in  fee,  devifcs  his  lands  to 
CowPEi,  ^wo  gentlemen  of  his  acquaintance,  (but  who  were  not 

%  Cq.  Ca.  Ab«  of  kin  to  him,)  and  their  heirs,  in  truft  to  be  fold  bjr  then^ 

496.  pi.  14.  ^j.  ^jjg  furvivor  of  them,  for  the  beft  price,  and  with  the  mo- 

lands  to  hit  ney  to  pay  his  debts,  legacies  and  funerals,  fo  far  as  the  fame 

*!«now"a\ionO  ^'^  extend,  and,  among  other  legacies,  he  gives  40/.  to 

to  fell  for  the  Jam  Stiles^  and  10  /.  to  Elizabeth  Stiles j  (who  were  his  couiins 

topayhUd^ta,  ^"^  coheirs,)  and  makes  the  two  dcvifees  executors^  giving 

legaciei  and  fu-  jqq  i  ^^  ^^  children  of  one  of  them. 

seratiy  fo  farai 

the  fame  m\\  extend,  and  givei  legacies  to  his  hdrs  at  law,  and  too  1.  to  the  children  of  one  of  his 
czecutorsi  but  nothing  to  his  executon  }  in  fuch  cafe  the  executors  ihall  be  but  trufteea  for  tbe  hcirt 
«t  law,  after  debts  paid. 

The  furplus  of  the  money  arifmg  by  the  fale  being  500/. 
the  queftion  was,  whether  it  fhould  go  to  the  truftees  who 
were  alfo  executors,  or  to  the  heirs  at  law,   who,  in  this 
cafe,  brought  a  bill  againft  the  executors,  for  an  account  of 
the  furplus. 

On  behalf  of  the  dcvifees  the  executors,  it  was  obj-ftcd^ 
r  <^gi  j  that  here  were  exprefs  legacies  given  to  the  coheirs,  which 
implied,  that  they  (hould  have  no  more,  and  the  cafe  of  Cromp-» 
ton  verfus  Norths  Chan,  Rep.  196.  was  faid  to  be  in  point; 
alfo,  in  this  cafe,  as  there  were  legacies  given  to  the  heirs 
at  law,  fo  on  the  other  hand  nothing  was  left  to  the  exe^ 
cutors. 

Lord  chancellor :  In  cafes  of  this  nature,  the  circumftances 
muft  govern :  ( i ) 

Now  the  chief  objeftion  is,  that  here  arc  exprefs  legacies 
given  to  the  heirs  at  law,  and  none  to  the  executors ;  but 

(i)  Vide  Hetart  v.CcuHte/j  pf  Sufeli,       i  Atk.  618,  CookwDuckenfieU,  2  Atk. 
a  Vcrn,  644.     Hill  v.  Bijhop  of  London       562. 

the 


DcTerm.  S.  Hill.  1717. 

the  will  being,  that  the  executors  fhould  fell  the  eftate  for   Starkit  ♦. 
Ac  beft  price  that  they  could  get  for  the  fame,  this  claufe      Broods, 
need  not  to  have  been  put  in,  if  the  devifees  were  intended 
to  be  owners. 

Befides,  fuppofing  the  perfonal  eftate  had  been  fufficient  to 
bfive  paid  the  debts,  and  that  there  had  been  no  need  of  any 
(ale,  furely  the  devifees  {hould  not,  in  fuch  cafe,  have  gone 
away  with  the  eftate  from  the  heir  at  law. 

It  is  material  alfo,  that  the  trufte^s  are  to  apply  the  money 
ariftng  by  the  fale  in  payments  of  debts,  legacies  and  funerals, 
by  which  is  implied  the  whole  money,  and  that  fliews  it  was 
not  defigned  to  be  a  beneficial  truft. 

Again,  devifing  the  eftate,  and  power  of  fale  to  the  fur- 
vivor,  is  a  farther  argument  of  its  being  rather  a  truft  than 
an  owneHhip,  and  that  the  truft  was  intended  to  follow  the 
eftate. 

Wherefore  let  the  devifees  account  for  the  furplus  to  the 
heirs  atlaw. 


Jenncr  'oerfus  Morgan. 


Cafe  105. 


THE  fiither  being  tenant  for  life,  remainder  in  tail  to      [  392  1 
the  fon  the  plaintiff,  the  father  was  indebted  by  feveral    Lord    Chan- 
judgments,  and  his  land  extended  by  J,  S.  a  judgment  ere-         ccllor 
ditor,  who  leafed  the  fame  to  the  defendant,  rendering  160/. 
^  annum  payable  quarterly. 


COWPER. 


2  Eq«  Ct.  Ab. 

704*  pi.  T, 
Tenant  for  lif© 

Icaicfl  for  years,  rendcim^  rent  half  yearly,  znd  dies  In  ihe  mddl%  of  the  half-year,  cqahy  will  noC 

apportion  the  rent,  ai  to  time. 


March  6.  Z710.  the  father  the  tenant  for  life  died,  and  the 
defendant  the  tenant  continuing  in  poflfeifion  until  after  the 
Ladj'day  following ; 

It  was  infifted  for  the  plaintifF,  that  the  Lady-day^^  rent 
(being  40/.)  ought  to  be  paid  to  the  plaintifF  by  the  defend* 
ant  the  tenant,for  that  the  defendant,  by  his  holding  over,  (hew* 
ed  his  election  to  continue  tenant  at  will  to  the  plaintifF  the 
fon  \  and  that  this  could  be  no  h'ardfliip  on  the  tenant,  fmce 
in  all  events  he  ought  to  pay  his  rent  to  (a)  fome  perfon^  and  z^)  Viaemtt 
7.  5.  the  judgment  creditor  could  have  no  pretence  to  the    180.  Lord  straf- 

•^  '      **  ford  vcrfux  Lady 

Lady^    WcAtwtrth. 


t)c  Tcrtp.  S.  Hill.  1715^* 

JfiNNER  «v.     Lady-dafs  rent;  and  tho%  in  this  cafe^  the  tenant  for  \\tt 
Morgan,     died  6  March^  the  reafon  had  been  the  faqie>  if  he  had  i)icd  ihd 
d^y  zfur  Cbri/lmas'daj^ 

Lord  chancellor :  There  are  feveral  remedial  flfitufiff.  irelati/ig 

to  rents,  but  this  is  ca/us  emij/us ;  the  law  does  tiof  apportion 

(a) » iniv.  291.    rcnt>  in  point  of  (a)  time,  and  I  do  not  know  that  f  cfjaitjr  cvtr^ 

b.  10  Rep.  laS.   jjj  jj  ^  ^jjjg  j^  ^^  accident  which  the  judgment  creditor  might 

[  393  J      ^^^^  guarded  againft,  by  referving  the  rent  weekly  |  A>  that 

it  is  his  fault,  and  becomes  a  gift  in  law  to  the  tenant* 

Whereupon  the  court  held,  that  as  to  the  profits  from  the 
end  of  the  laft  quarter,  to  the  death  of  the  tenant  for  life^  thtf 
tenant  (hould  pay  nothiifg  ;  but  for  the  profits,  from  the  death 
of  the  tenant  for  life,  the  tenant  the  under-Ieflee  was  to  ac- 
count to  the  plaintiff;  and  with  regard  to  the  notion,  tbat  the 
tenant's  remaining  in  poflfeflion,  fliewed  his  eledion  to  con- 
tinue at  the  old  rent;  this,  the  court  faid,  only  fhewed  his 
eledion  from  that  time,  and  not  from  the  end  of  the  preced- 
ing quarter-day. 


t  But  equity  will  apportion  intereft  on  a  mortgage  ;  vide  pofl,  2  vol.  1764  £"/* 
nvarels  \ct(\is  Count e/s  of  H^ar*wick\  alfo  maintenance-money,  poll.  2  vol.  501. 
Hay  verfus  Palmer^  Vide  alfo  the  1 1  th  Geo,  2d.  by  which  rent  is  apportioned 
in  point  of  time. 


Cafe  106.  Mocatta  &  al'  verfus  Murgatroyd. 

Lord    Chan- 
cellor A  N  owner  of  a  fhip  mortgages  his  (hip  to  jl.  with  whom 

CbwPER.      jLjL  he  leaves  the  original  bill  of  iale,  and  this  mortgage 

\1%    r  2  ^^'     ^^  ^*  ^^  niade  by  a  deed  of  mortgage  only,  without  any  in- 

dorfement,  or  notice  of  the  mortgage  on  the  bill  of  fide,  as 

is  ufual. 

Afterwards  the  mortgagor  defired  J,  the  mortgagee,  to  let 
him  have  the  original  bill  of  fale,  which  was  complied  with, 
and  thereupon  the  mortgagor  made  feveral  fubfequent  mort- 
gages of  feveral  parts  of  the  (hip,  which  were  indorfed  upon 
the  original  bill  of  fale,  and  fometime  afterwards  the  mort- 
gagor delivered  up  the  bill  of  fale  to  J,  the  mortgagee,  who 
made  no  objeftion,  or  complaint  of  thefe  indorfements  j  it  ap- 
peared likewife  in  the  cafe,  that  the  owner  of  the  fliip  had 

made 


TftOT9. 


[  394  J 


De  Tcrto.  S.  Hill.  ^717. 

liiitA  jT  pHor  dioH^ge  to  t&is  oT  ^f/f,  hj  a  dMd  be«-ing  Mocatta«i 
tee  thb  Aiy  iM^ore,  bat  thit  the  prior  mortgagee  wite  a  Hrltneb      Mvroa. 
to  tbi  lilortgage^deed  ma8e  to  jI.  alfo  A.  the  inortgagee  ibtiie- 
ttiieiflerwards  tool  i  releafe,  from  the  mortgagor,  of  bis  equity 
tt  rewmption* 

In  which  cafe,  thefe  points  were  decreed  by  the  lord 
cftjbicellor: 

ijf^  Th'lt  the  firft  mortgagee  of  die  (hip  being  a  witnefs  to  wIma  •  fit* 
iSt  Icionid  mortgage,  tho'  it  did  not  appear,  that  he  afiually  I^*t2ft*to' di 
Icdew'the  contents  of  the  fecond  mortgage,  yet  fince  it  did   ^^^^^^^ 
JMcappeir;  bat  that  he  might  know  them,  it  would  be  pre-  aftuii  proof  ol^ 
biued,  tliat  every  witnefs  that  could  write  or  read,  was  ac-  chl  com^tt 
quainted  with  the  Aibftance  of  the  deed  or  inftrument,  which   f^^^llj^^  . 
lie»  having  attefted  it,  undertook:  to  fupport  by  his  evidence ;   rumpcion  ^ 
ai^  that  therefore,  in  the  principal  cafe,  the  firft  mortgagee   w  k*„!!!liftbe 
being  a  witnefs  to  the  fecond  mortgage,  and  not  acquainting  ^*"^  ^^  ^^ 
the  fecond  mortgagee  with  his  former  mortgage,  this  (hould 
'  gjve  a  t  preference  to  the  fecond  mortgage  (i). 

21^,    That  when  J.  the  mortgagee  was  fo  carelefs,  as  to  Mmigagectfii 

intniift  the  mortgagor  with  the  original  bill  of  fale,  by  which  ^'»pby^fed  in. 

means  indorfements  of  the  fubfequent  mortgages  were  made  gngor  with  chc 

thereon,  and  accepted  again  of  the  bill  of  fale  from  the  mort-  fi'**"^^'**^^ 

caebr,  without  making  any  complaint,  or  taking  any  cxcep-  mortgaigor  in. 

tion  thereto  5  this,  together  with'thc  long  acquiefccijce  after-  fubfeqacac 

wards,  amount  to  an  implied  confent   in  J.   to   the   fubfe-  SnTofSe^f 

quent  mortgages  of  the  fevcral  parts  of  the  fhip  that  had  been  ftveiaipwtt  •{ 

indorfed,  and  fliould  give  a  preference  to  fuch  mortgages.  mortgig'ec*"ac- 

quiefces ;    chii 
is  evidence  of  an  affent  in  fuch  martgagce,  and  Aall  therefore  poftpoae  hiait 


t  j^.  autim.  Whether  the  bare  attefling  a  fubfequent  incumbrance^  without 
other  circumftances  of  prcfumptive  notice,  will  pollpone  a  prior  incumbrancer, 
iince  at  that  rate,  a  prior  mortgagee  or  incumbrancer  may,  -without  any  fraud  or 
ill  intention  on  his  /ide,  be  liable  to  be  cheated  of  his  fecurity ;  and  fo  I  find  it 
laid  by  lord  Khg  in  our  author's  report  of  an  anonymous  cafe,  in  MicJ^.  ^73^' 


(l)  None  cf  the  cafts  feem  to  come 
op  to  this  point,  vide  lioilfs  v.  Norton, 
I  Vcrn.  136.  PdtcrM,  Rujfell,  1  Kq, 
Ca.  Ab»  321.  pi.  7.  Ibbotjon  V,  Rbodis, 
%  Vcrn.  554.  Head  v.  Egerton,  poll. 
3  VOK  280.  Bcrriiford  v.  Milwatdy 
Z  Atk.  ^9,     Jnon,  (cited)   1  Vcz.  56. 


Bucket  V.  Ccrdhj,  I'ro.  Cha.  Rep.  jjj. 
from  which  it  appears  that  in  order  ta 
pofcpone  aprior  mortgagee  it  is  neceflkry 
to  pro  re  againll  him  fraud  or  a^utdm^ 
tue  of  the  fubfequent  taiortgage,  a!nd 
therefore  in  Becket  v«  CordUf,  lord 
^burlcw  thought  the  prefeat  cafe  of 

A&RMflf 
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MOCATTAV* 
MURGA- 
TKOYD. 

The  firft  mort- 
g^gcc  ukct  a 
relcafe  of  the 
ultimate  equity 
of  redemptioiiy 
this  doet  not 
•bilge  the  fild 

Mortgagee  (hall 
not  oncrate  hit 
pledge  with 
cofts  which  he 
occafions  by  an 
uiijuft  defence. 


3^^)  That  fhough  A.  die  mortgagee,  when  there  were  fub« 
fequent  mortgages,  took  afterwards  a  releafe  of  the  ultimate 
equity  of  redemption,  yet  this  did  not  oblige  the  faid  A.  who 
had  taken  a  releafe  of  fuch  equity,  to  pay  the  intermediate 
mortgages,  provided  he  would  ftill  waive  the  xeleafe  made  to 
him  of  the  equity, 
firft  mortgagee  to  pay  oflT  the  Intermediate  mortgages^  if  he  will  waiTe  the  releale* 

4/ify,  In  this  cafe  A.  the  mortgagee  was  ordered  to  pay 
cofts  to  the  plaintiffs,  who  were  indorfees  of  the  fubfequent 
mortgages  or  bills  of  fale  \  but  A.  was  not  to  have  bis  cofts 
over,  againft  the  firft  mortgagor ;  in  regard,  lord  chancellor 
faid,  it  was  not  reafonable  that  A.  fhould  onerate  his  pledge 
with  cofts  occafioned  by  his  unjuft  defence. 


Cafe  107. 
Lord  Chan- 
cellor 

COWPER* 

a  Eq.  Ca.  Ab. 

533.  pi.  I. 

534.  pi.  1. 
Intereft  allowed 
for  a  (hip  and 


Ekins  "oerfus  Eaft-India  Company. 

THE  plaintiff*  Ekini  was  poflefled  of  a  (hip,  and  the 
agent  of  the  Eaft-India  Company  in  the  Eaft'InHis 
bought  the  ftiip)  and  the  cargo  in  her,  of  the  commander, 
who  had  no  power  to  fell  her ;  and  there  was  fome  proof  of 
the  treachery  of  the  commander,  and  of  fome  indireft  prac- 

t!kcn^"^e"^  ^*^^^  ^y  ^^^  ^S^^^ »  ^^^  ^*^  feemed  to  have  been  done  with- 
dcfendant;  and  out  the  privity  of  the  con\pany,  though  for  their  ufc  and  bc- 
in  the  iodici,      nent. 

Indian  interafl 

allowed}  dedu61iag  the  charge  of  tht  return. 

Ekins  brings  his  bill  to  have  an  account  of  the  flitp  and 
cargo  from  the  company,  who  were  decreed  to  account  for 
the  fame;  and  an  iffue  was  directed  to  try  the  value  of  the 
(hip  and  cargo,  at  the  time  thefe  came  to  the  hands  of  the 
company's  agent ;  upon  which  the  jury  found  the  value  of  the 
[  396  ]  (hip  to  be  3000  /.  and  that  of  the  cargo  to  amount  to  about 
600/. 

And  now,  upon  the  equity  referved,  it  was  infifted,  that 
the  plaintiff"  ought  to  have  intereft,  and  that  the  intereft  ought 


Mocatta  v.  Murgatroyd,  went  too  far  in 
imputing  notice  to  the  firft  mortgagee 
from  the  men  circumftancc  of  his  being 
a  witnefs  to  the  fccond  mortgage,  fince 
it  is  in  common  prafticc  for  pcrfons  to 


atteft  the  execution  of  deeds  without 
being  made  acquainted  with  their  con- 
tents. N.  B.  The  editor  has  not  been 
able  to  find  this  decree  in  the  regiiler's 
book. 
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to  be  Indian  intcrcft,  which  was  about  12  per  cent,  againft      EKiNstf* 
which  it  was  East-India 

Company. 
OljeHed^  ifiy    That  the  value  of  the  (hip  and  cargo  being 

incertain^  it  could  not,  in  the  nature  of  it,  carry  intcrcft,  but 
from  the  time  it  was  afcertained  by  the  jury. 

Tjily^  That  the  plaintiff  had,  at  this  time,  rcfied  thirteen 
years  upon  his  own  bill,  and  therefore  to  allow  him  Indian 
intereft,  would  be  to  make  him  a  gainer  by  his  own  delay. 

Cur.  If  a  man  has  my  money  by  way  of  loan,  he  ought 
to  anfwer  intereft  \  but  if  he  detains  my  money  from  me 
wrongfully,  he  ought  a  fortiori  to  anfwer  intcrcft.  And  it 
is  ftill  ftronger,  where  one  by  wrong  takes  from  me  either  my 
money,  or  my  goods  which  I  am  trading  with,  in  order  to  turn 
them  into  money. 

Therefore  let  the  defendants  pay  intereft ;  and  this  being 
tranfaded  in  the  Indiei^  where  the  perfon  who  aded  by  au- 
thority under  them,  and  for  their  ufe,  muft  be  prefumed  to 
liave  made  the  common  advantage  that  money  yields  there, 
the  company  muft  anfwer  the  intereft  of  that  country ;  but 
in  confideration  this  money  is  now  to  be  paid  here^  the  charge 
of  returning  it  from  the  Indies  ought  to  be  deducted. 

Let  the  mafter  fee  what  was  the  intereft  of  money  during 
thefe  years  in  the  Indies^  and  what  is  the  charge  of  returning 
money  from  the  Indies  to  England^  and  he  is  to  allow  Indian       \  %m  "X 
intereft,  deducting  out  of  it  the  charge  of  returning.  ( i ) 


(i)  This  decree  was  affirmed  on  appeal  to  the  houfe  of  lords,  aBro,  Pari.  Ca.72. 

Goodright  vcrfus  Wright.  .  Cafe  108. 

SPECIAL  verdidl  in  ejeftment  upon  this  cafe:  one  fcifed    a  Eci.'c\?'Ab. 
in  fee  dcvifed  the  lands  to  A.  and  his  iflcic,  remainder  to    3J9-P-«  »?• 
B.  and  his  iffue,  remainder  to  the  heirs  of  A.  A,  died  without    his^iffae^  cmain- 

dcr  to  jB.  ajii 
his  iffut,  icmaindcr  to  the  heirs  of  A*  A*  dies  without  iffuc  in  the  life  ©f  th*  tedator  ;  B.  dies  In 
the  life  of  the  tcflator,  Iciving  ifluc  who  ii  alfo  the  heir  of  ^.     The  iiiue  AaII  not  take  an  eiUu- 
tiil  as  iniue  of  B*  nor  t!)e  rein:iinder  in  fee  as  heir  ai  A,  (i). 

(l)  So,  Uution   V.   Simp/on^    2  Vcrn.       v.   Amhroj'c,  Doug.    325.  '  H'urner    v. 
722,    &:  S.  C.  by  the  name  of  Sympfin      IVhiti,  Bro.  Cha.  Rep.  "219.  (note). 
V.  Hornjly,   Pre.    Cha.    439.     Uodgjcn 

Vol.  !•  Y  ii};.c 
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GooDiiGHT    iflue,  in  the  life  of  the  teftator,  and  B.  died  in  the  life  of  the 
•y*  Wright,    teftator,  leaving  iflue  the  defendant,  who  was  alfo  the  heir  of 
J.  and  the  plaintiff  in  ejedlment  was  the  beir  of  the  teftator. 

The  queftion  was,  whether,  in  regard  the  devifeet,  j/.  and 

B.  died  in  the  life  of  the  teftator,  the  ifllie  of  B.  (who  was 
born  after  the  making  of  the  will,  and  fo  could  not  take 
jointly  with  the  devifees,)  could  take,  either  as  heir  of  the  body 
of  B.  or  as  right  heir  of  JF 

And  the  opinion  of  the  whole  court  was  thu$  delivered  by 

C.  J.  Pariir. 

This  cafe  is  exaSIy  within  the  rc^on  of  Bni  and  RigdmH 
kafe;    Phrwd.  340. 

1/7,  Becaufe,  as  well  in  this  cafe,  the  word  [iflue]  as  in 
that,  the  word  [heirs]  is  clearly  ufed  as  a  word  of  limitatioDy 
viz.  to  meafure  out  the  quantity  of  eftate  that  the  devt&e  is  to 
take,  and  not  as  a  word  of  purchafe,  the  devifee  only  being 
in  the  view  and  confideration  of  the  teftator,  and  the  words^ 
[heir,  or  iflue,]  mentioned  for  nothing  elfe,  but  to  limit  vduit 
t  39'  ]  cft^te  the  devifee  flK>uld  take,  and  there  is  no  diverfity  betwixt 
a  devifee  in  fee,  and  a  devifee  in  tail ;  the  ftatute  of  W^mu^ 
Jier  the  fecond  makes  none ;  for  that  only  provides  fur  the 
iflue,  in.  cafe  where  an  e(lfite-tail  is  a£hia!Iy  created  and  veiled, 
but  m^cs  no  diverfity  at  all  in  the  rules  of  law  concerning 
the  creation  of  eftates-uil,  which  are  exaAIy  the  fame,  as  to 
the  intent  of  the  devilbr,  or  as  to  the  vefting  the  eftate,  as 
thofe  relating  to  eftates  in  fee-fimple  \  the  ftatute  di  donis  was 
made  for  the  benefit  of  the  iflue  in  tail,  which  fuppofes  an 
eftate  in  tail  in  the  anceftor  (which  is  the  queftion  here) ;  and 
the  ftatute  di  donis  is  called  the  nur/e^  and  not  the  m$thfr  of 
eflates^tail. 

2diyy  Becaufe  the  heir  in  tail  is  abfolutely  in  the  power  of 
the  anceftor,  to  be  barred  by  him  (fince  the  ftatute  of  4  H.  7. 
of  fines,  and  the  conftrudion  of  law,  which  eftabliflies  com- 
mon recoveries,)  as  much  as  the  heir  in  fee-flmple  is  in  the 
power  of  his  anceftor ;  and  therefore,  as  well  in  cafe  of  an 
eftate  tail,  as  of  a  fee*fimple,  the  devifor  cannot  be  intended 
to  have  had  any  confideration  for,  or  regard  to,  the  hejr,  (ince 
in.  both  cafes  the  devifor  gives  the  devifee  fuch  an  eftate,  as 

%  enables  him  abfolutely  to  bsu:  bis  heir. 

3% 


DcTtJttn.  8.  Hill,  17174 

3^,  Another  reafon  why  the  heir  cannot  take,  when  the   doonniont 
dcvifcc  dies  in  the  life  of  the  devifor,  is,  bewufe  he  cannot  '*'*WaicHT, 
isdce  bjr  defcent,  for  that  nothing  was  ever  in  the  anceftor ) 
and  if  be  fliould  take  as  a  purchafer,  then  the  eftate  would  be 
defcehdiblc  contrary  to  the  intent  of  the  devifor;  for  if  the 
ancefior  had  taken  the  eftate,  and  it  had  defbended  to  the  heir, 
the  rules  of  dcfcent  had  been  quite  different  (a)  from  what   (Ji^ea^*^** 
ihtj  would  have  been,  if  the  heir  had  taken  as  a  purchafbr. 
Then^   as  to  the  remainder  in  fee  limited  to  the  heirs  ^pf  /f.      [  3^^  ] 
k  is  alfo  the  opinion  of  the  court,  that  the  heir  general  cannot 
take  It;  for  the  interpofition  of  the  eftate-tail  to  B^  be- 
twixt the  eftate-^tatl  limited  to   jf.    and  the  remainder  in 
fee  limited  to  his  right  heirs,  makes  no  difference;  becaUft^ 
ilolwithftanding    the    mean    remainder,    the    word    [heirs] 
»  a  word  of  limitation  of  eftate,  and  the  fee-fimple  vefts 
in  the  anceftor.  i   Infi.  22  L  319.  b.     And  if  J.  had  fur» 
Tifed  the   teftator,  the  remainder  in   fee  would  have  vefted 
in  him;    and   therefore    it    is    within   the    reafon  of  BrH 
and  JfUgdett's  cafe ;  and  the  rule  laid  down  in   i  C$.  Sbellfy*% 
cafe,  {viz.)  whether  the  limitation  to  the  right  heirs  be  me- 
diate, t>r  immediate,  yet  where  the  anceftor  has  before  an 
eftate  for  his  life,  the  heirs  ftiall  take  by  defcent  {b)  and  not    (^)  Ante  'i^u 
bypurchafe.  R*„r '*'"" 

And  thus  has  the  law  been  [c)  long  clearly  fettled  as  to  this   (r)  Vid.  Moof 

point,  even  ever  fmcc  Bret  and  Rigden's  cafe.     But  on  this   ^|;  ^"''  ^'''* 

occaflon  I  have  been  the  larger  in  delivering  the  judgment  of 

the  court,  becaufe  of  fome  [i)  late  endeavours  to  invalidate    {d)  vide  lord 

this  rule,  which,  by  the  way,  may  make  it  proper  to  obfervc^   clfein  b!*R* 

that  the  altering  fettled  rules  concerning  pr^ptrty^  is  thtmofi  dan-^    J^d^lhat^fHuf. 

serous  way  of  removing  land-marks,  tort^erfut  Symp. 

'^  ^  foriik  ux, a 

Vera,  ^ii*    Preced.  in  Chtn.  439. 

But  thcn^  with  refpeS  to  this  remainder  in  fee,  limited  to   Detife  to  if.  for 
the  heirs  of  ^.  it  has  been  urged,  that  though  the  rule  of  law   w  jj"w*iije,^ 
be  certain,  that  whenever  an  anceftor  takes  an  eftate  for  life*  'f »*'°<*«' t''/*»« 

'    rignc  heirs  of  4if« 

and  afterwards  a  limitation  is  to  bis  heirs^  in  fuch  cafe  his  ^nd^.  dies  in 
heirs  cannot  be  purchafers  j  yet  in  this  cafe,  A.  dying  in  the  lUe  timcj^hi* 
life-time  of  the  teftator,  J.  himfelf  never  took,  but  the  devife   "f^*  »;"J»^*»1 

'  '  never  take* 

to  him  was  void,  and  therefore, .  his  right  heir  may  take  by 
purchafe,  like  the  cafe,  where  a  feoffment  is  made  to  the  ufe      [  400  J 
of  ^«  for  life,  remainder  to  B.  in  tail,  remainder  to  the  right 

Y  2  heirs 
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GooBRiGHT    heirs  of  A.  and  A.  is  dead  at  the  time  of  the  feoffment)  the 
nj.  Wright,    yjght  heirs  of  A.  (hall,  notwithftanding,  take  the  remainder  ia 
fee  J  and  Co.  Litt,  {Se£i.  578.)  was  cited  to  prove,  that  a  par- 
ticular eftate,  and  a  remainder  may  continue  diftind  in  the 
fame  perfon. 

But  to  this  the  anfwer  is,  that  the  conftrudion  of  the  will 
muft  be  according  to  the  import  and  meaning  of  the  words  at 
the  time  of  making  of  the  will,  which,  in  the  prefcnt  cafe, 
was  plainly  to  devife  a  fee-fimple  to  the  anceftor,  and  it  would 
be  wrong  to  interpret  it  according  to  any  accident  exp$ftfa^o^ 
as  here,  the  dying  of  the  devifce  in  the  life-time  of  the  dc- 
vifor ;  and  as  to  the  cafe  put  of  the  feoffment,  it  feems,  that 
the  remainder  in  fee  would  be  void,  becaufe  there  was  no  fuch 
perfon  as  A,  in  rerum  naturiy  and  it  is  all  one,  as  if  the  limita-* 
tion  had  been  to  A.  and  his  heirs,  and  there  had  been  no  fuch 
perfon  as  >/•  in  effe. 

So  here,  the  devife  to  A.  and  then  (by  way  of  remainder 
after  a  mediate  eflate)  to  the  heirs  of  A.  fccmsall  one  as  if  it 
had  been  to  A.  and  his  heirs,  by  one  limitation,  and  that  A. 
had  been  then  dead. 

Judgment  for  plaintiff*  againft  the  will. 


Cafe  109. 

[  401  ] 

Lord  Chan- 

crllor 

CowPEa. 

Term  raifcd  to 
fecure  dtughten 


Wingravc  verfus  Sir  Richard  Palgravc. 

SIR  John  Palgrave^  upon  the  marriage  of  his  fon  Auguftine 
(afterwards  Sir  AuguJIine)  Palgrave,  with  Barbara  Gaf^ 
colrtj  fettled  divers  manors  and  lands  on  Auguftint  Palgrave 
for  life,  remainder  to  his  firft  and  every  other  fon  by  Barhara^ 
portiont.  Truft    in  tail  male  fucceffively,  remainder  to  truftees  for  ninety-nine 
thatTf  the  huV*    years,  remainder  to  Sir  John  Palgravt  in  fee. 

bAfid     (hould 

IcaTc  no  heir  male  by  ikc  marriajc,   and  fiiouU  leave  a  daughter  or  daughters,  then  the  trvflees  t* 

raife  portions  payable  to  daufhtera  at  twenty-one  or  marrbge  \  provifo,  that  if  the  hulband  fllauld 

die  without  leaving  a  daughter  living  at  his  death,  then  the  term  to  ceafe.     There  it  no  ifTue  maU 

by  the  marriage;  but  there  is  a  daugiiter  who  attains  twenty-one  and  marries.     Mother  dies,  an4 

daughttr  diti  in  fathcr't  life-time  leaving  iflue  ;   her  hufband  adminifters  X%  her,  he  fliall  have  n« 

f«rti*B. 

The  truft  of  the  term  of  ninety-nine  years  is  declared  to  bt, 
that  if  Augujiine  Palgrave  fhall  die  without  heir  male  of  his 
body  by  Barbara^  and  leaving  a  daughter^  or  daughters ;  that 
then  fuch  daughter  or  daughters  fhall  have  3000/.  if  but  one, 
if  more,  3000/.   amongft   them,    payable   at  their   ages  of 

twenty- 
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twenty-one  or  marriage,  with  a  provifo,  thzt  if  Jugujlin^ Pal-  Wincravb 
grave  OlM  not  have  any  daughter  by  Barbara^  living  at  bis  Pal^jh^vV 
ihatbj  then  the  ninety-nine  years  term  to  ceafe. 

Auguftim  Palgrave  had  ifTue  by  this  marriage,  one  daughter, 
(viz,)  Etizabithy  who,  having  attained  upwards  of  the  age  of 
twenty-one  years,  married  the  plaiqtifF. 

Barbara  the  mother  died  without  ifTue  male,  or  any  other 
iffiie  but  this  daughter  Elizabeth^  who  has  iflue  by  the  plaintifF, 
%nA  dies  in  her  father  jfugujiine  Palgrave* s  lifi'time ',  and  after-  [402  ] 
wards  Auguftine  Palgrave  dies ;  and  the  plaintifF  the  hufband, 
having*  adminiftred  to  his  wife  Elizabeth,  brings  »  bill  for 
lb  is  portion. 

L^rd  chancellor:  The  plaintiff  is  not  intitled  to  his  wife's 
portion ;  for  by  the  firft  words,  the  trufl  of  the  term  never 
rifes,  that  being  to  commence  upon  a  condition  precedent, 
{^%}iz.)  \i  Augujline  the  hufband  fhould  die  without  heir  male, 
and  leaving  a  daughter  or  daughters,  which  cannot  be  intend- 
ed having  had  a  daughter,  but  leaving  a  daughter  at  the  time 
of  his  death,  and  Auguftine  the  hufband  leaving  no  daughter  at 
bis  death,  the  trufl  of  the  term  does  not  arife. 

Alfo  the  provifo  does  determine  the  term  itfelf,  and  con- 
fequently  the  truft  thereof  mult  fall ;  for  the  provifo  fays,  that 
the  term  (hall  determine,  if  Auguftine  the  hufband  (ball  not 
have  a  daughter  by  Barbara^  living  at  his  death;  and  Auguftim 
the  hufband  not  having  fuch  daughter  living  at  his  death,  the 
term  is  determined  \  and  if  the  term  be  determined  at  law,  by 
the  cxprefs  provifion  of  the  parties,  it  would  be  very  flrange 
for  equity  to  revive  it. 

The  intention  of  the  fettlemcnt  might  be,  and  probably  was, 
that  this  term  fhould  ceafe,  and  that  no  portion  fhould  ever, 
in  fuch  cafe,  be  raifed  for  the  benefit  of  any  executor  or  ad- 
miniftrator,  after  the  death  of  the  daughter,  for  whok  per/onal 
advantage  this  might  be  defigned  ;  but  in  cafe  of  her  death  in 
the  life  of  the  father,  the  intent  of  the  parties  might  be,  to 
prefer  the  heir  of  the  family,  (who,  in  this  cafe,  was  the  de- 
fendant a  fon  by  an  after  taken  wife,)  before  any  executor  or 
idwniftrator  of  a  deceafed  daughter. 


V  3  LoHj 


Dc  Term.  S.  Hill.  1717, 


OrJ 


Long  %erfus  SlK>rt.  (i) 

E  feired  in  fbe  of  (bnae  lands,  and  pofieflcd  of  a  leafe 
for  years  in  other  lands,  and  being  indebted  by  fpeci^ 
alty  and  fimple  contra(9:,  made  his  will,  by^  which  he  devifed 
a  rent-charge  of  40  A  a  year  out  of  the  leafe  for  years  to  one 
grandfon,  bequeathed  the  leafe  itfelf  to  another  grandfon,  and 
hkewife  devifed  ail  his  lands  in  fee  to  A.  and  his  heirs,  Nono 
of  his  deyifees  were  his  heirs  at  law,  and  his  will  was  mada 
fince  {jai)  the  flatute  againft  fraudulent  deviics. 


Cafe  iio« 

[  +03  ] 

Lord  Chan- 
cellor 

COWPER. 

%  Vcrn.  756. 

3  £q.  C9.  Ab. 

Ii4.pl.  7- 

a  £q.  Ca.  Ab. 

a23.  pi.  4. 

One  feifed  ia 

fee   of   fotne 

ttids,  tnd  pof- 

feflTed   by  leafe 

for  yeara   of 

other  lands,  deyifes  the  fee  to  A»  tnd  the  leafe  to  B*  and  dies  indebted  by  bond.    On  %  Mciencf 

of  aifeti,  both  the  deyifees  iball  contiibute  t«  the  payment  of  the  bend  \  but  if  the  devife  toX>  had 

been  of  all  tht  reft  of  hit  eftate,  then  A*  ih»uld  hare  paid  the  debts,    («)  j- A  4  Ci4.  9i  Mar.  cap^ 

i4- 

And 


(I)  Reg.  Lib.  1.717.  W,  J96.  Bill 
by  IViUitun  Luig,  heir  and  txficutiov  of 
Dayid  hong,    Efq.  deceafed^    againiC 
feveral  of  his  creditors  and-  kgateei. 
The  tcftator  hy  will  of2o7«^,   I7.i4i, 
devifed    "  his  two  chattel  eftates   at 
•*  SbiilingforJ  and  St.  O^orgt  hi  the 
^*  county  of  Devoti  to  his  daughmr  jBim, 
••  Trofe,   and  40/.  /#r  ^utmm,   to  the 
"  defendant   Btmjamut  ihort^   for  his 
*'  life,  out  of  his  chattel  cdate  at  iCentgg 
v<  if  his  intereft  in  it  fo  Ipng.contiiiaed, 
'<  and  10/.  fif  an^um,  out  of  the  fame 
**  cflate,  to  the  defcndaut  -^W  Djer^ 
**  for  life,  and  gave  to  the  faid^f;  ^er, 
**  the    houfe    and    garden    in   Kentt, 
•«  wherein  Ae  lately  lived,'*    He  then 
gave  fome  pecuniary  legacies,  and  then 
^'  devifed  all  his  real  ellates,"  to  plain^- 
tifF  for  life,  reoiaindc a?  to  Worth  fffslfiam 
/.ofig,  (plaintiiPs  fon)  in  tail  male,  re- 
mainder to  teftator*s  grandfons  Feter 
Troje  and  Tffomas  Trofe  the  younger, 
and  their  heir<,  and  he  nuide  plaintiff 
fole  executor.      Plain  tiiF   paid    bond 
debt»  to  the  amount  of  1757/*  3  /•  hut 
there  remaining  a  variety  of  other  debts^ 
and  doubts  arifing  about  the  applica- 
tion  of  the   different   aflcts,   plaintiff 
filed  this  bill  for  the  fake  of  having  the 
direction  of  this  court  for  that  purpof^. 
The  itcxtt  firi^  diredeJ  ^o  account  of 


the  real  aad  Derfbnal  alTets  of  the  faid 
teftator,  and%lfo  of  all  tht  teflator's 
debts  and  die  nature  of  them,  and  the 
pei^nal  affiKs  to  be  i^iplied-  in  payment 
of  debte  and  legi^ies  in  a  courfe  of  ad<» 
miniilration,  and  if  any  perfonal  aflets 
had  been  applied  iti  payment  of  {^pc^ 
dalty  debu»  the  fuAple  costra^  credit 
tors  were  to  finnd  in  the  place  of  the 
A>ecialty  creditors  to  receive  fatisfafUozi 
fo  fer.  Sec,  The  decree  then  proceeded 
thos  ''  and  as  touching  ih«  diattel 
'*  leafes  in  Sbillingford^  devifed  to  the 
•'  faid  Joan  Treffi,  and  the  annuity  of 
**  40/.  to  the  defendant  Benja/mhr  Shorf 
"  for  life,  and  lo/.  per  smtum  to  the 
**  defendant  Jgna  Dyer  for  life,  liTuing 
<f  out  of  the  chattel  efbtes  in  fenn, 
'*  ;(na  the  houfe  and  ^uxien  in  JOttm^ 
**  being  alfa  a  chattel  eilate  devifed  tp 
f  *  the  &d  defendant  Djer  for  her  life, 
**  which  the  faid  defendants  infilled  be- 
?'  ing  fpeciAcally  devifed,  were  not 
^'  fubjed  to  the  payment  of  debts^ 
?*  unlefs  the  perfonal  affets  and  real 
f  eflate  of  the  faid  l>nvi4  Longy  at  his 
"  death,  prove  deficient^  and  the  faid 
^*  plaintifF  infifUng  that  the  devife  of 
^'  the  faid  Danjid  Long^s  real  eflate  to 
f '  him  for 'life  with  remainders  (over  as 
"  aforefaid)  is  as  much  a  fpecific  devife 
^^  io  him  as  the  chatte)  leafes,  &c.  arc 

ff  10 


DcTcrm.  S.HIW.  I'jriy. 

Arti  there  being  «  deficiency. 6f  aflcts  to  pay  dtfcts,  Ihe      Lo»a  r. 
ftteftion  fn^  wbetlier  they  ihooW  be  charged  on  tht  retl,  ^       Siro»T. 
totfeh'old  eftace  ? 

Decreed  by  hrd  chaneefhry  i/l^  That  a  devifc  of  z  rertt-chargi 
Mt  df  a  term,  is  ae  itfrach  a  fpectfick  devHe,  as  if  it  Had  been 
of  tbetermitfelf. 

^^  't^m  thtf  Retire  of  a  teriw  for  years  is  as  nSMh  a  fpe* 
riAek  d^ife,  t&  a  devife  of  lands  in  fee.  Wherefore,  each 
\€ki%  e«f«dly  fpeeifick  devifes,  it  wouU,  in  this  cafe,-  be  an 
tkfUat  idlb^p^v^'ivkttx  of  the  Ceftator's  intent,  to  defeat  either, 
fey  kSyA\ti^  it  to  the  tefllator's  debts. 

^Hj^  fhat  fmce  the  ftatute  of  fraudulent  devifes,  lands  in 
Ut  are  equally  fiibjefl  to  debts  by  fpecialty  in  the  hands  of  the 
devifee,  as  leafes  in  the  hands  of  the  executor  or  legatee  arc 
to  debts  by  fimple  contrad  at  common  law. 

So  that,  to  prevent  the  difappointment  of  the  tcftator^s  in^  y 

tent,  the  court  thought  it  reafonable,  that  the  devifee  of  the  4  4  J 

fte^fiitiple  eftate,  and  the  devifee  of  the  leafe  and  aiinuity, 
ftocdd  eaeh  contribute  (i)  to  the  debts  by  fpecialty,  in  pro- 
I^rtiOli  to  the  value  of  the  refpedive  premifles ;  but  (hat  as 
to  the  dbbts  by  fimple  contrail  if  there  fhould  be  not  enough, 
over  and  above,  to  pay  them,  they  muft  fall  upon  the  leafehold 
^emifles  only. 

-     ■  ■  .  ^-—    - .-.-...    ..  —    ■■  -  -  ^ 

"  to  the  defendants,  and  being  a  real  '*  realeftate  fo  devifed  (to  the  plaintiff 

*'  eftate  of  inheritance  ought  the  rather  *'  with  remsinders  over)  out  and  out 

•*  to  be  exempt  from  debts,  than  the  **  coniidered   as  an  inheritance,   and 

*'  chattel  eftates,  which  in  thcirnatuie,  "  what  at  the  teftator's  death  was  the 

•*  are  firfl  fubjedl  to  debts,  and  there-  *'  value  of  the  eftate  at  ZhiUingford, 

*•  fore  ought  ro  be  applied  ;   his  lofd-  "  for  the  rtfidoe  of  the  term  therein, 

•*  tfiip  declared  that  they  both  He  before  "  and  of  the  faid  40/.  and   10/,  an*i 

•^  the   court  as   fpecific  devifes,   and  **  nuities,  and  to  lay  the  faid  deficiency 

'*  therefore  if  there  be  a  deficiency  of  *'  rateably  upon  the   fame,  according 

**  aflets  to  pay  the  faid  debts,  fuch  de-  "  to  their  refpedive  valnes,  but  the  de- 

''  ficiency  ought  to  be  paid  ratetibly  ^'  ficiency  which  is  to  fall  in  average 

<^  on  the  chattel  eftates  devifed*  and  on  **  upon  the  lands  of  inheritance,  is  to 

•'  the  annuities  of  40/.  and  10/.  ifTuing  "  be  fo  far  only  as  is  occaftoned  by 

«'  thereoot  and  on  the  lands  devifed  to  ^'  fatis^^on  had    or  to  be   had   of 

^^  the  plaintiff  with  remainders  over  **  debu  by  fpecialty,  asd  the  mafter  is 

*'  as  aforefaid,  and  doth  order  that  the  **  to  ftate  what  part  Deceifarily  muft 

«*  mafter  do  fee  what  at  the  teftator^s  *'  and  what  part    moft   conveniently 

**  death  was  the  ralQC  of  the  lands  or  ^*  may  be  fold  for  that  purpofe*'* 

(1)  Sec  more  of  Contribution  and       poft.  67  J.  Ttafttw^od  \.  Poft,^^^.  3 
MaiihaUing  Aflets  in  Cliflon  y.  Buff,       vol.  jaa. 

Y  4  Heretipoa 
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LoKc  -f'.  Hertopon  it  was  objcSed  by  Sir  Thomas  P^wis  an 

SiiCRT.  V$rn9n^'t!ti2t  the  fee  Ample  and  inheritance  ought  to  be 
favoured,  than  any  of  the  porfonal  eftate  and  leafes ;  fo 
the  latter  had  been  always  decreed  to  go  in  aid  of  the  f( 
and  therefore,  in  this  cafe,  the  leafehold  eftate  ought  t 
all  the  debts  by  fpecialty,  as  far  as  it  would  extend. 

But  over-ruled  by  Urd  chancellor  \  for  that  this  might) 
difappoint  the  tefiator's  intention  in  providing  for  his  ( 
fonsoutof  the  leafe;  though  the  court  allowed,  that 
devife  bad  been  to  A.  of  all  the  reft  of  the  teftator's  land 
had  been  a  refiduary  (not  fpecifick)  devife,  and  the 
taking  thereby,  (hould  not  have  come  in,  till  after  the 
by  fpecialty,  or  otherwife,  had  been  paid  out  of  his 
.    ritancc. 


Cafeiir.  Drury  verfus  Smith. 

Lord  Chan- 
cellor A  Had  a  nephew,  and  being  about  making  his  will,  < 
CowpER.  •  gjj  jhe  fcrivener  employed  by  him  for  that  purpc 
*75%».*3*  *  give  1 00 A  to  his  nephew;  afterwards  th^  teftator,  reo 
One  by  wjiidif.  ing  tlut  hi$  nephew  had  lOo/.  of  his  in  his  hands,  the 
Ibnai  cftite',  and  ordcrcd  the  fcfivencr  not  to  put  the  legacy  into  his  w 
aftcrv^aris  by  regard  his  nephew  had  already  that  lOo/.  in  his  own  I 

parol  g4vcs  lool,  °  ' 

Viiitoonc,  to      and  the  teftator  made  5.  (that  was  his  niece)  executri 

dcIKcr   over   to  r  j  i 

bii  nq.h.v».  if    refiduary  legatee. 

the  tcftacor 

ihpuld  die  of  that  ficknefs ;  fuch  %\h  decreed  good  (i]« 

'  C  *4^S  ]  Afterwards  the  nephew  came,  and  brought  a  fpecic  I 
this  loo/.  to  the  teftator,  who,  in  his  laft  fickncfs,  gai 
faid  jooA  bill  to  be  delivered  over  to  his  nephew,  in  c 
[the  teftator]  Ihould  die  of  that  ficknefs,  which  did  a( 
ingly  happen. 

And  now,  on  the  nephew's  bringing  a  bill  againft  tl 
ecutrix,  for  this  lOo/.  note,  it  was  objeSed,  that  this 
a  parol  gift,  and  contrary  to  the  will  by  which  the  exe 
was  made  refiduary  legatee,  it  would  introduce  all  the  i 
veniencc  of  perjury  which  the  ftatutc  of  frauds  intend 

(j)  Vide  Jm*  V.  Selhy^  Pre.  Cha.        Snellgrovi  v.  BaiUy,  3  Atk.  214. 
^00.    La<vc/on  V.  LerMjom^   poll.    441.        \.lurncr,  a  Vez.  43K 
MilUr  V.  MilUr,   poA.    3.   vol.    356- 
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fitftnti  iffuch  evidence,  or  verbal  dirpodtions,  fiiould  pre-     Prvrt^v* 
yaulagainft  the  will,  and  would  be  contrary  to  the  words  of       Smith. 
the  {a)  ftatute,  which  fay,  a  will  in  writing  ihall  not  be  re-    («}  Scd.  %%. 
voked  by  parol. 

Lord  cbanctlkr :  The  cafe  is  not  fo  flrong,  as  if  this  very 
100 /•  note  had  been  fpecifically  devifed ;  for  devifing  the  rf<- 
fiimumy  is  Qiily  the  reft  of  his  eftate,  that  he  (hould  not,  by 
will,  or  otherwife  difpofe  of;  but  this  is  a  gift  in  the  teftator's 
life-time,  donatio  caujd  mortis^  and  the  pofle/fion  tranfmuted, 
and  certainly,  notwithftanding  the  will,  the  teftator  had  a 
power  to  give  ^way  any  part  of  his  eftate  in  his  life-time ;  he 
might  in  his  life-time,  after  the  making  of  his  will,  give 
away  any  part  of  his  eftate  ahfolutelyj  and  by  the  fame  reafoa 
might,  notwidiftanding  the  will,  give  away  any  part  thereof 
4indtticnally  ;  and  this  gift  being  fo  fully  proved ; 

Decree  the  plaintiff  his  lOo/.  bill  with  cofts,  r  aq^  1 

Atemorandumy  in  the  cafe  of  Smith  verfus  Cafeftj  (8tb  Dic^ 
xyiS.)  the  mafter  of  the  rolls,  where  jewels  were  given  by 
the  teftator  by  way  of  donatio  eaufa  mortis,  doubted,  whether 
this  was  good  againft  debts.  And  it  feems  not ;  they  being 
given  in  cafe  of  the  donor's  death,  and  in  nature  of  a  legacy, 
whi^b  therefore  would  be  fraudulent  as  againft  creditors. 


o 


Bifliop  of  Winchcftcr  verfus  Knight.  Cafe  m. 

NE   held  cuftomary  lands  of  the  bifliop  of  fflncbe/lir,  ^^''JciS*"" 
as  of  his  manor  of  Taunton-Dean  in   Somerfetjhire,  in      Cowpes, 

which  lands  there  was  a  coppcr-minc  that  was  opened  by  the  ^  ^    ^^^  ^. 

tenant,  who  dug  thereout,  and  fold  great  quantities  of  copper  »^6-  p>-  7* 

oar,  and  died,  and  his  heir  continued  digging  and  difpofing  ni*iy  bVmgTbUi 

9f  great  quantities  of  copper  oar  out  of  the  faid  mine*  of  m"  du"or' 

timber  cut»  b]f 
4efendaDl*i  teftator^  othenvifeof  plowing  up  meadow  or  ancient  pa(larc>  orfuch  torts  at  di«  with  Uie 
|erfon. 

The  bi(hop  of  IVinchifter  brought  a  bill  in  equity  againft 
the  executor  and  heir,  praying  an  account  of  the  faid  oar, 
and  alledging,  that  thefe  cuftomary  tenants  were  as  copyhold 
tenants,  and  that  the  freehold  was  in  the  bifliop,  as  lord  of 
^e  manor  and  owner  of  the  foil,  and  that  the  manner  of  paffing 

the 


•^  Dc  Tcrto*  S.  Hill.  ijii. 

BxsROP  OF     the  ptdmifles  was^  bj  Airrendcr  into  the  Ibiuls  of  tbe  IdfJ^  f# 
WiKCHBs-     the  ufc  of  die  furrcndcrce. 

TER   *V, 

KnxGHT*  On  the  otber  fide  it  was  fiii<f,  chat  it  dicf  nor  appear  (be  a^df- 
mittance,  in  this  cafe,  was  to  hold  ad  voluntaUfh  Atldnij  fe^ 
tnndum  cmfwtudmtm^  l^£.  without  whkh  w'orik  [4rf  ^ohma^ 

r  407  ]  ^^  damhti]  it  was  infifted,  there  could  be  ho  (i>  eopyhold^ 
Saik.   6  .  ^  as  had  been  adjudged  {a)  in  lord  C.  J.  Ifslf^  titter 

Crowthcr  vcrfui 

Oldficld,  &  Carth.  43a,    Gale  vcrfus  Noble. 

Then»  as  to  the  oar  dug  in  the  anceftor^s  life-tiim^  thert 
was  no  colour  to  z&  relief;  becaufe  this  beiivg  s  perfotat  Mrc^ 
the  fame  died  with  the  petfon,  and  chat  with  rtfpeft  to  the  cor 
dug  in  die  heir's  own  time,  there  could  be  iH>  mmtfy ;  fbf 
that  theie  cuftomary  tenants  w^tf  as  freUfhoMers^  UndF  the¥e 
was  full  proof,  that  they,  from  tvehe  to  tiiticy  kad  ufed  to  cm 
down  and  fell  timber  from  off  the  premi&Sy  aa<ib|id  a^adug 
ftone  and  fold  it* 

iL^rJ  cbancilbr:  It  would  be  a  reprciach  to  equttj,  to  (^j^ 
where  a  man  has  taken  my  property,  as  my  oar,  (a)  or  fimbei, 
and  difpofed  of  it  in  his  tife*tnne^  and  dies>  &at  in'thit  cafe,  I 
2nuft  be  without  remedy* 

It  is  true,  as  to  the  trefpafs  of  breaking  up  meadow,  or  an- 
cient pafture-ground,  it  dies  with  tbe  perfon ;  but  as  to  the 
property  of  the  oar,  or  timber,  it  would  be  clear  even  at  law, 
if  it  came  to  the  executor's  hand*;,  that  trover  would  lie  for 
it ;  and  if  it  has  been  difpofed  of  in  the  teftator's  life-time, 
the  executor,  if  aflets  are  left,  ought  to  anfWer  for  it ;  but  it 
is  ftronger  in  this  cafe,  by  reafon  that  the  tetiant  is  a  fort  of 
a  fiduciafry  to  the  lord,  and  it  is  a  breach  of  the  truft  which 
tte  law  repofes  in  the  tenant,  for  him  to  ^ake  away  the  pro- 
perty of  the  lord  ;  fo  that  I  am  clear  of  Opinion,  the  executor, 
in  fuch  a  cafe,  is  anfwerable. 


(1)  Vide  Harg.  Co.  Litt.  59.  b.  note  i, 

(2)  In  Je/us  Celligrv^  Bloem,  3  Atk,  that  there  were  many  inHances  where 

362.  Lord  Hard<uji€k§  difmiffed  2  bill  the  court  have  d«er«ed  aff  account  in 

for  a  mere  account  of  timber  cut  down,  the  cafe  o£  msnej  which  they  would  ^ot 

as  being    the  proper   fubjeft  of  an  have  done  in  the  cafe  of /;W^r, 
adlion  at  law,  bi|t  his  lordihipi  added 
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At  to  the  e%idenc^  that  the  tenant  might  do  one  fort  of 
tiafte»  as  to  cut  d«wn  and  difpofe  of  the  timber,  diis  might  be 
by  fpecial  grant ;  but  it  is  no  evidence  *  that  the  tenant  has 
A  power  to  commit  any  other  fort  of  wafte,  {viz.)  wafte  of  a 
diflferent  Species,  as  that  of  difpofing  of  minerals ;  but  a  cuilom 
impowering  the  tenants  to  difpofe  of  one  fore  of  mineral,  as 
coals,  may  be  an  evidence  of  their  right  to  difpole  of  another 
fort  of  mineral,  as  lead  out  of  a  mine. 

But  this  ^uefiion  being  doubtful,  and  at  law,  let  the  bifliop 
bring  his  adion  of  trover  as  to  the  oar  dug  and  dii^ofed  of  by  the 
prefent  tenant. 

Accordingly  this  was  tried,  and  there  never  having  been 
any  mine  of  copper  before  difcovered  in  the  manor,  the  jury 
could  not  find,  that  the  cuftomary  tenant  might,  by  cuftom, 
dig  and  open  new  copper-mines  ;  fo  that  upon  the  producing 
of  the  po^eay  the  court  held,  that  neither  the  tenan):  without 
the  licence  of  the  lord,  nor  the  lord  without  the  confent  of 
die  tenant,  could  dig  in  thefe  copper-mines,  being  new 
mines* 


Bishop  of 

WlNCHBS- 

Knight. 

[  Uoi  3 


Cbanceys  Cafe,    (i) 

ON  E  being  indebted  for  wages  to  a  maid-fervant,  who 
had  Fived  with  him  for  a  confiderable  time,  gave  her  a 
4>ond  for  lOo/.  and  in  the  condition  of  the  bond,  it  appeared 
to  be  yir  wages  \  afterwards  the  teftator  by  his  will,  among 
other  things,  gave  a  legacy  of  500  A  to  this  maid-fervant  and 
it  was  mentioned  in  the  will  to  be  given  to  htx  for  her  long  and 
faithful  fervicis.  The  maid-fervant  having,  on  her  matter's 
deadi,  peflefled  herfelf  of  divers  goods  that  were  his,  the  plaintiff 
Chanceyy  Who  was  the  executor,  brought  his  bill  againft  her 
for  an  account,  but  paid  to  her  the  100/.  and  intereft  fecured 
to  her  by  the  bond. 

For  the  defendant  it  was  objeded,  that  (he  fhould  have  both 
the  money  due  on  the  bond,  and  alfo  the  legacy ;  for  the  le- 
gacy was  a  further  reward  for  her  fcrvices,  and  intended  to 
be  a  gift  in  toto :  whereas  if  the  bond  were  to  be  taken  out  of 
\t^  it  would  be  only  a  gift  of  400  /.  and  as  to  the  old  notion, 


Cafe  1 1 3, 

At  the  Rollt« 

10  Mod.  399« 
2  £q.  Ca. 
354.  pi.   18. 
One  being  in- 
debted Co  hit 
fervantturwaget 
in  TOO  I.  gives 
her  a  bond  for 
this  lool.  as  due 
for  wages,    and 
afcerwardf  by 
wiil  gives  her 
500 1.  for  her 
long  and  faith- 
ful fervices. 
Thit  's  not  a 
Uthfz&\oa  for 
the  bund. 

£  409  ] 


(i)  Ctanctj  V,  JVettloM  and  }  ttntra,  Reg.  Lib.  A.  ijtJ^Sol. 

3    ■ 


449- 


that 
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Chancbt'i     ^^^^  ^^^  teftator  muft  be  juft,  before  he  is  bountiful,  thj 
Cafe.         nothing,  where  the  teftator  had  wherewithal  to  be  both  ji 
(«)  5*Jk.  155.     and  bountiful. 

Befide^,  that  this  was  not  infiftcd  upon- by  the  bill,  : 
the  defendant  had  no  notice  or  warning  to  prove,  that  the 
tor  intended  to  give  her  the  full  legacy  of  500  /.  over  and 
the  bond :  which  proof  (though  by  parol  only)  had  ye 
frequently  admitted. 

Alfo,  for  that  it  appeared  the  executor  himfelf  had  ps 
bond,  and  taken  a  receipt  for  it. 

Mafler  of  the  rolls  :  It  is  fufficient  that  it  appears  the  ci 
has  a  greater  legacy  given  her,  and  the  plaintiiF  the  ex 
prays  relief,  which  is  as  much  as  if  he  had  prayed,  t 
might  not  be  compelled  to  pay  both  the  debt  and  legacj 

'  This  is  ftronger  than  the  ufual  cafe;  for  the  bond 
fervUe^  and  the  500/.  legacy  is  alfo  for  fervice  \  fo  that 
greater  reward  and  fatisfaSion  for  the  fame  thing  5  nei 
it  material  that  the  executor  has  paid  it,  for  he  was  bo 
pay  the  bond  at  law,  and  his  only  method  is,  to  ftop  it 
the  fegacy;   but  clearly,  fuch  a  legacy   is  not  a  fatisi 

(<r)  Vide  Saik.  f^r  fcrvicc  done  to  the  teftator  (j J  after  the  making 

508.  &  poft.  *  ^iii, 
▼ol.  343.  3  vftl. 

355-      '  This  decree  was  afterwards  {b)  revcrfed  by  lord  chai 

L  4^0  J  Ktng^  upon  which  occafion  his  lordfliip  faid,  he  was  n 

i-\T."°^^  breaking  in  upon  any  (1)  general  rule,  though  he  did  j 


(1)  The  ftridl  rule  if  eftabliflied,  that  ticularly  mentioned,   as  in  the 

a  legacy  given  by  a  debtor  to  his  ere-  cafe   of  Chancey^     and   Richard 

ditor  which  is  equal  or  greater  than  the  Greefe^  3  Atk,  65.     Or,  where 

debt,  (hall  be  prcfumcd  to  be  intended  gacy  is  not  equally  beneficial  yi 

in  fatisfadion  of  the  debt.     Talbot  v.  debt,  in  fome  one  paiticular  (all 

Dukt  of  Sbrenujhury,  Pre,  Cha.   394.  it  may  be  more  fo  in  another] 

Jeff's  V.  irood,  poft.  2  vol.  132.  Fouuler  time   of  payment,    Nicholh  v.  \ 

v.  Foivler,  poft.  3  vol.  353.     Reecb  v.  i  Atk.  300.     Clarie  v,  Sewell,* 

Kennegal,    1   Vez.    126.  but  the  later  96.     Matthenus  v.   Matthews, 

cafes,   although  they  acknowledge  the  635.  ox  impoxvii  oi certainty,    C 

general  rule  to  be  fully  cftabliftied,  yet  v,  c>a/e,  poft.  2  vol.   555.     Ba 

cxprcfs  a  diffatisfadion  with  the  prin-  Beckfordy  iVez.  519. — Astofatii 

ciple  upon  which  it  proceed?,  and  are  of  ailual  contrails  to  provide  fc 

anxious  to  colle£tf*om  the  qi'/7/ circum-  children,  &c.  vide  Blandy  v.  Iff 

fiances    to    rebut    fuch   prefumption.  ante,  324.     Eaft^^oodv,  Fimke^ 

So  where  the  payment  of  debts  is  par-  vol.  614- 
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tey  great  reafon,  why,  if  one  owed  loo/.  to  A.  by  bond,  and    Cnahccy^s 

Should  afterwards  give  him  a  legacy  of  500  /•  this  legacy  muft         Cafe, 

go  in  fatisfaflion  of  the  debt;   for  if  fo,  the  whole  500  A 

W«uld  not  be  given^  in  regard  100  /•  of  it  would  be  paid  towards 

a  juft  debt  which  the  teftator  could  not  help  paying;  and 

therefore  the  whole  500  /•  would  not  be  given,  againft  the 

exprefs  declaration  of  the  teftator,  who  fays  he  givn  the  fame ; 

and  though  it  feemed  to  have  obtained  as  a  rule,  that  a  man 

fhould  be  juft  before  he  is  bountiful,  yet  when  a  man  left  fuch 

an  eftate  and  fund  for  his  debts  and  legacies,  as  that  he  might 

thereout  be  both  juft  and  bountiful,  and  efpecially,  when  there 

feemed  to  be  not  only  an  inttnthn^  but  alfo  ixprefs  words  to 

that  purpofe,  in  fuch  cafe  his  lordftiip  did  not  fee,  but  it  would 

be  as  reafonable  that  the  whole  legacy  fliould  take  efted  as  a 

legacy,  and  that  the  debt  ihould  be  paid  beiides. 

And  it  was  faid  at  the  bar,  by  Mr.  TaWot^  tm  have  been  a 
ftrange  refolution,  that  if  I  owe  a  man  100 /•  and  give  him 
100/.  legacy,  then  I  give  him  nothing,  but  only  pay  him 
what  I  am  bound  to  do;  but  if  the  legacy  be  twenty  fliillings 
Icfs,  (v/z.)  99/.  here  it  is  a  good  gift  and  legacy,  cxclufivc 
•f  the  debt. 

However,  the  court  faid,  they  were  not,  by  this  refolution, 
overturning  the  general  rule  :  but  that  this  cafe  was  attended 
with  particular  circumftances  varying  it  from  the  common 
cafe,  {viz.)  that  the  teftator,  by  the  exprefs  words  of  his  will, 
had  devifed  '*  that  all  his  debts  and  legacies  ibouid  be  paid  ;" 
and  this  100/.  bond  being  then  a  debt,  and  the  500  /.  being  f  4.11  1  . 
a.  legacy,  it  was  as  ftrong,  as  if  he  had  direded  that  both  the 
bond  and  legacy  fliould  be  paid  ;  that  when  the  teftator  gave  a 
bond  for  the  100/.  arrear  of  wages,  it  was  the  fame  thing  as  * 
paying  it ;  and  as,  if  he  had  actually  paid  it,  and  had  after- 
Wards  given  the  legacy  of  500  /.  the  executor  could  not  have 
fetched  back  the  1 00  /.  and  made  the  defendant  refund,  fo 
neither  fliould  the  bond  in  this  cafe  be  fatisfied  by  the  bequeft 
©f  the  legacy. 

His  lordfliip  alfo  obferved,  that  the  executor  (the  plaintiff 
Mr.  Chancey)  did  not  himCclf  take  this  500/.  legacy  to  be  a 
fatisfatSlion  for  the  bond,  as  appeared  by  his  having  voluntarily 
paid  the  100/.  to  the  defendant,  and  that  his  lordfliip  was  of 
the  fame  opinion. 
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Chakcey's         So  the  decree  at  the  rolls  was  reverted,  and  the  defendant 
Cuic.         ^^jjg  maid-fcrvant)  had  both  her  debt  and  legacy. 

Cafe  114.  Anonym  US* 

mere  equity      X  T  P  O  N  a  petition  to  the  matter  of  the  rolls,  for  leave 
t!^«!'an  origU      w/    to  file  an  original,  after  a  writ  of  error  brought  to  rc- 
nalytQd  where     y^^.^^  ^  judgment,  his  honour,  having  taken  time  to  conilder 
of  it,  and  likewife  of  another  cafe,  where,  upon  a  judgment 
by  confeflion,  the  court  gave  fuch  leave,  and  baviag  fpoken 
with  Mr.  HetbiriugtoH   (an  andent  officer  of  the  court)   at 
kngth  denied  leave  to  file  the  (aid  original,  faying,  that  where 
a  judgment  is  given  by  confeffion,  as  the  defendant,  in  fuch 
cafe,  confents  that  there  fhall  be  judgment  awarded  againft 
[  4^2  ]      bim,  fo  does  he  likewife,  by  implication,  confent  to  all  thofe 
means  without  which  the  judgment  cannot  be  effe&ual,  and 
confequently,   that  an  original  (hall  at  any  time  be  filed,  ef- 
pecially  if  fuch  judgment  was  given  as  a  fecurity  for  money, 
or  other  valuable  confideration.     But   that  it  is  otherwi(e 
where  judgment  is  given  by  defisiult,  or  on  demurrer,  &c«  and 
that  there  is  alfo  a  difference  where  the  omiflion  proceeds  from 
the  ignorance  or  nefcience  of  the  clerk,  -and  where  it  is  by 
(«)  Vide  Black-   miftake  or  mifprifion,  for  in  the  {a)  former  cafe  it  is  not  to 
8 Co.  159. a! b.    be  helped;  and  fuch  leave  to  file  an  original  as  aforefaid, 
ought  not  to  be  given,  without  very-fpecial  reafon ;  for  this 
would  be  a  wrong  to  the  crown,  and  to  the  officer,  no  ori- 
ginals being  then  likely  to  be  filed,   unlefs  where  the  party 
ihould  find  him(elf  in  danger  of  having  his  judgment  reverfed. 

The  court  further  declared,  that  they  were  the  rather  in- 
duced to  deny  leave  to  file  an  original,  in  the  principal  cafe, 
in  regard,  if  this  judgment  were  reverfed,  (it  being  upon  a 
policy  of  infurance,}  the  plaintiff  might  begin  a  new  a£tion. 
Secusj  had  it  been  in  a  quart  impeditj  or  in  an  action  againtt 
the  hundred  for  a  robbery,  where  the  fuit  mutt  be  commenced 
within  a  f  limited  time  ;  or  if  the  time  had  been  fo  far  elapfed, 
as  that  the  ftatute  of  limitations  had  been  a  bar,  if  the  judg- 
ment (hould  be  reverfed. 

f  Vid.  3  Lev.  347,  Seachcro/t  verfus  T/fe  HundretiofBurnbam,  where  for  this 
reaibn»  (viVe.)  becaufe  the  time  for  bringing  the  aAion  was  elapfed»  the  couftf 
gave  leave  to  aaend  after  iffuc  was  joined,  and  the  jury  had  appeared  at  the  bar. 
■"■'  Afterwards 
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Afterwards  In  Junt  lyi^*  in  another  caufe,  on  a  petition   Angntmus. 
to  the  mafter  of  the  rolls  for  leave  to  file  an  original,  upon 
affidavit  that  the  plaintiff^s  attorney  had  been  ill,  and  difor- 
dered  in  his  head,  by  which  means  an  original  was  omitted      [  413  ] 
to  be  filed;  and  a  writ  of  error  being  brought,  in  this  cafe,  to 
reverie  the  judgment  for  want  of  fuch  original,  in  which  writ. 
€f  error  bail  was  given : 

Gcr* :  Take  leave  to  file  the  original,  but  pay  the.cofts  of 
the  writ  of  error  hitherto,  and  let  the  bail  in  the  writ  of  error 
bedifcbarged  (i}. 

(1)  Vide  Anm,  poft.  3.  vol.  514* 


DE 


r4H] 


D« 


Term,   Pafchse,    1718. 


Cafe  115. 


Copeland  verfus   Stanton. 


A  ^ 


Witncfs  on  the  part  of  the  defendant  was  fworn^  and 
aving  appeared  before  the  examiner,  was  examined  to 


%  Eq.  Ca.  Ab. 
4i7«pl.  4. 
WliercaHritiiefi 
die«  afier  examt- 

sation,  but  be-   fcvcral  interrogatories,  after  which  he  was  appointed  by  the 

fore  fjch  exa-  .  ^  i.         j  t  t  • 

examiner  to  come  another  day,  but  the  next  morning  was 
and  died. 


minauon  is 
igned  by  himy 
the  depofitiont 
cannot  be  made 


fuddenly  taken  ill, 

Upon  which,  I  moved  the  mafter  of  the  rolls,  that  this 
witnefs's  depofitions,  fo  far  as  they  were  taken,  might  be 
made  ufe  of,  which,  without  the  order  of  the  court,  could  not 
be,  the  witnefs  not  having  flgned  his  examination. 

But  his  honour,  having  advifcd  with  Sir  Th9mas  Geerj^  the 
mafter  then  in  court,  denied  the  motion,  for  that  the  exami* 
nations  were  imperfed,  and  could  not  be  made  ufc  of. 

[  415  ]  It  fcems,  after  the  witnefs  is  fully  examined,  the  examina* 

tions  are  read  over  to  him,  and  the  witnefs  at  liberty  to  amend 
or  alter  any  thing,  after  which  he  fignsthem,  and  then  (but 
not  beforej  the  examinations  are  compleat,  and  good  evidence. 

In  Michaelmas  term  1722.  in  the  cafe  of  Dehr9xvti{}i% 
...  ■■  -*  the  defendant,  after  an  order  for  publication,  exa- 
mined a  witnefs,  and  then  firft  conceiving  him&lf  irregular 
the  ufuai  affida.  in  examining  this  witnefs  (it  being  after  publication)  got  an 
fendanti  hit  ^  ofder  (upon  petition  and  an  affidavit  from  himfclf,  his  clerk 
clerk  or  foiici-    ;„  ^.^^^t  and  folicitor,  that  they  had  not,   nor  would  fee  any 

tor,  had  not  fccn  .  .  ^ 

the  depofitions,  of  thc  dcpofitions)  that  he  might  re-examine  the  faid  witnefs  ; 
fc'l^ximmrtWs  but  before  there  could  be  a  re-examination  of  this  witnefs,  he 
witnefs,  but  the   ^j  j     j^^j  ^^^^  affidavit  of  this, 

witnefs  died  be-  '  •  ' 

fnre  a    re-exa- 

minarion,  the  court  {ave  leaTA  to  tbe  defendant  to  make  ufc  of  the  former  depofitioni  of  tht  fame 

witnefs. 

Lord  chancellor  Parker  .ordered,  that  the  defendant  might 
make  ufe  of  the  depofitions  taken  of  this  witnefs,  the  re- 
examination of  him  having  been  prevented  by  the  adt  of  God* 

Traffbrd 


But  yet  whert 
the  defendant, 
after    publicati- 
«»n,   examined  a 
witnefs,   and  on 
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Trafford  verfus  A(hton. 

SI R  Ralph  AJbun  feiTed  in  fee  of  a  great  real  eftate  in 
Lancajhin^  upon  his  marriage,  fettled  the  fame  upon 
himfelffor  life,  remainder  to  his  wife  for  life,  remainder  to 
truftees  for  ninety-nine  years,  remainder  to  his  firft,  &c.  fon, 
remainder  to  the  firft  and  every  other  fon  of  his  brother 
Richard  Jjbton^  in  uil  male  fucceffively. 

♦  The  truft  of  the  term  of  ninety-nine  years  was  declared 
to  be,  that  if  Sir  Ralph  AJhUn  (hould  die  without  iflue  male  by 
the  faid  marriage,  and  {hould  leave  one  or  more  daughters, 
then  the  truftees  ihould,  out  rfthi  tints  andprofits^  raife  8000 /• 
Sot  the  daughters  of  that  marriage,  to  be  paid  them  as  foon  at 
eowvmientfy  could  he^  without  limiting  any  expreis  time  when 
the  portions  were  payable ;  but  then  a  further  truft  of  the 
term  was  declared,  that  if  there  ihould  be  a  fon  and  a  daughter 
or  daughters  by  the  marriage,  in  fuch  cafe,  the  truftees  fhould, 
as  foon  as  ppi&ble,  raife  looo/.  a-piecc  for  the  daughters, 
payable  at  twenty^one  or  marriage. 

This  term  of  ninety-nine  years  was  not  made  without  im^ 
pcachment  of  wafte. 

Sir  Ralph  Ajbton's  lady  dies  firft,  afterwards  Sir  Ralph  dies 
without  iflue  male,  and  leaving  three  daughters  (the  plaintiffs) 
ail  married,  and  the  remainder  in  tail  becomes  vefted  in  the 
defendant  his  nephew,  the  prefent  Sir  Ralph  Ajhton. 

The  qucftions  were,  /r/?.  Whether  this  8000/.  fliould  be 
rjifcd  otherwife  than  out  of  the  yearly  rents  and  profits,  or  by 
Ulc  or  mortgage  ? 

And  ^d^^  Whether  it  fliould  carry  intereft,  and  from  what 
tini^e  ? 

For  the  defendant  it  was  faid,  that  it  was  well  known 
the  three  daughters  had  a  very  great  eftate  in  land  left  them 
a4>  heirs  general  of -^this  antient  family,  and  that  it  could  not 
but  be  intended  by  the  late  Sir  Ralph  AJhton^  that  the  defen- 
dant, who  was  to  fupport  his  name  and  honour,  who  was  his 
Vol.  I.  Z  nephew. 


Cafe  116. 

Lord  ChaA- 

cellor 

Parker. 

1  Eq.  Ca.  Ab. 
641.pl.  8. 

Truft  of  ft  term 
to  rajfe  portions 
out  of  rent!  and 
profits  to  be  paid 
as  foon  as  con« 
vcniently  may  be* 

By  virtue  vf  the 
word  (profits) 
truftees  may 
fell  or  mort* 
gage)    fecus  if 
faid  annual  pro- 
fits. 

[  Vie  ] 
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Tr  AFFORD     nephew,  and  *  whom  he  had  made  as  his  adopted  fon,  {hould 

V.  AsHTOK.    ijj^yg  wherewithal  to  live,  and  maintain  the  honour. 

[  *4'7  ] 

That  the  8000/.  being  to  be  ralfed  by  rents  and  profits,  it 

•  mud  be  intended  yearly   reniSy  and  yearly  profits  \  andiffo,  it 

was  plain  there  could  be  no  fale  or  mortgage. 

That  the  intention  of  the  fettlement  was,  to  prcferve  the 
eftate  in  the  name  and  family,  as  long  as  might  be ;  and  con- 
fcquently  not  to  fell  or  mortgage^  or  to  give  any  power  for 
that  purpofe. 

That  had   it  been  fo  intended,  it  would  have  been  fo  ex- 
preffed,  {viz*)  that  the  truftccs  might  raife  the  portions  by 
fale  or  mortgage^  and  the  rather,  for  that  this  was  the  ge- 
neral way  of  penning  fettlements. 

That  the  term  of  ninety-nine  years  not  being  made  with- 
out impeachment  of  wafte,  this  was  an  indication,  that  the 
truftees  were  fo  far  from  being  inverted  with  a  power  to  fell 
my  part  of  the  eftate,  that  they  were  not  intruded  with  cut- 
ting down  a  tree  from  off  it. 

That  here  was  no  certain  time  limited  when  thefe  por- 
tions were  payable,  it  being  only  faid,  as  foon  as  conveniently 
viight  be;  as  foon  as  conveniently  ?  That  is,  with  conveni- 
ence to  the  nephew^  and  not  fo  as  to  diftrefs  him. 

That  if  in  feme  cafes  the  word  [profits]  was  Conftrued  to 
extend  to  the  profits  of  the  land  arifing  by  fale,  if  ever  equity 
had  gone  fo  far,  it  muft  be,  ^here  an  exprefs  certain  time  was 
limited  ;  and  under  thofe  circumftanccs,  rather  than  not  com- 
ply with  fuch  exprefs  limitation,  and  where  the  annual  pro- 
fits would  not  raife  it  by  that  time,  the  court  might  conftrue 
{  418  ]  the  word  [profits]  to  extend  to  profits  by  fale;  but  never 
made  fuch  conftruclion,  where  no  exprefs  time  was  ap- 
pointed, and  where  the  fum  in  convenient  time  might  be  raifeJ. 

That  in  the  cafe  of  Mr.  Byd^  of  irare-Park  in  HertforJJhir^^ 
whtre  a  portion  was  fecured  to  his  fitter,  to  be  raifed  by  rent?: 
and  profits,  the  court  did  not  only  raife  it  by  rents,  but  con- 
fined the  fame  to  fo  much  a  year,  as  that  Mr.  Byde  might 
have  whereupon  to  live  out  of  the  rcfiduc* 

2%,  It  was  argued,  that  as  to  intcreft,  where  the  portion 
was  to  be  paid  out  of  the  yearly  rents,  the  party  muft  take 

it 
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Jtfo;  ftnd  there  wfts  no  default  in  payment,  there  being  no     Trafford 
exprefs  time  appointed  for  paying  the  portion ;  it  waj  ihe    '''•  A*hton, 
plaintiff's  own  fault,  if  they  would  not  enter;  whereas  if  the 
defendant  was  in  no  default,  he  ought  not  to  pay  iniereft,  for 
intereft  is  only  given  in  {a)  default  of  payment.  in\hc  caVc*2f  * 

On  the  other  fide  it  was  faid  by  counfel,  and  fo  ruled  by   SuncoJbc?* 
the  court,  that  the  daughte/s  were  purchajors  of  portions,  by 
their  mother's  marriage,  and  the  marriage  portion ;  but  the 
limiution  to  the  defendant,,  the  prefent  Sir  Ralph  Jjhionj  was 
volunury. 

That  the  meaning  of  the  word  [portion]  was  a  provifioa 
for  marriage,  but  the  leifurely  way  of  raifing  money  by  yearly 
rents,  would  not  anfwer  fuch  end. 

That  the  words  [profits  of  lands]  efpecially  when  to  pay 
debts  or  portions,  implied  [i)  any  profits  that  the  land  would 
yield,  either  by  felling  or  mortgaging  ;  and  that  this  had  been 
the  conftant  conftruftion  in  the  like  .cafes,  and  2  Chan.  Cafes 
205.  Linden  vcrCus  Fo/ey^  was  cited,  where  lands  were  dcvifed       f  xiq  1 
to  truftees,  in  truft  out  of  the  rents  and  profits  to  pay  debts 
and  legacies,  and  the  truftees  decreed  to  fell  the  land  itfelf ; 
as  alfo  I  Chan.  Cafes  176.  where  the  difference  is  taken  be- 
twixt annual  profits,    and   profits  generally,  and    in  which 
place  it  appears  from  many  inftances,  that  where  daughters 
portions  were  dire.fled  to  be  raifcd  out  of  rents  and  profits, 
and  were  made  payable  at  a  fixed  day,  and  the  annual  profits 
^  would  not  raife  the  portions  by  (b)   that  day,  the  court  has    ^^^  Prcced.  in 
decreed  a  fale.     Alfo  the  cafe  of  (c)  IVarburton  and  IVarbur-    Chanc.  586. 
ton  was  cited.  410. 

It  was  moreover  infifted,  that  here  was  a  certain  time  ap- 
pointed for  payment  of  the  portions,  and  that  implied,  though 
not  expreffed  ;  viz*  it  was  faid,  they  (hould  be  paid  as  foon  as 
convcmsntly  might  be ;  now  that  was  prefently,  for  the  daughters 
being  twenty-one  at  Sir  Ralph  AJhton\  death,  and  marriageable 
it  was  thin  convenient  they  (hould  have  their  portions. 

(1)    Bat  it   feems  that  the  natural  ent  conftruftion.     I'vj  y,  Gilbert,  poft. 

meaning   of    the   Wvord    ''profits,"  is  2  vol.  13.       Eveljn  w,  Evelyn,  poll,    z 

•'  annual  profit./'  and  that   the  cafes  vol.  666.     M lU  v.  Banks,  poft.  3  vol. 

which    have  extcnJed  it  further,    arc  !•     Oktden  v.    Qkeden,    i    Atk.    550. 

rvception*'  out  of  the  general  rule,  in  ^mall  v.  Wing,  3  Bro.  Pari.  Ca.  503. 
v»iiit:f>  :!je  coiitexr  has  aifordcd  a  difirr- 

Z  2  That 
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Trafpord 

nf.    ASHTON. 

Vern. 


104. 


That  though  {a)  yearly  profits  might  make  a  difference, 
yet  here  that  was  not  material,  the  word  [yearly]  being 
omitted. 


That  the  portions  being  payable  prefcntly  on  the  death  of 
Sir  Ratfi,  (the  daughters  being  then  twenty-one  -,  they  confe- 
quently  would  carry  intereft,  and  the  rather,  fince  they  were 
toarife  out  of  land,  which  yielded  yearly  rents  and  profits,  (i) 

Lord  Parker  farther  obfcrved,  that  by  the  trufl,  if  there  were 
a  fon  and  a  daughter,  or  daughters  by  the  marriage,  the  fon 
fhould  pay  interefl  to  his  fiflers  for  their  portions,  from  their 
age  of  twenty-one  or  marriage,  and  it  could  not  be  imagined 
[  420  ]*  ^hat  Sir  Ralph  would  be  kinder  to  his  nephew  in  excufmg  him 
from  paying  intereil,  than  to  his  own  fon,  if  he  had  one, 
who  was  bound  to  pay  intereft.  Wherefore  it  was  decreed, 
that  the  portions  fhould  be  raifcd  by  fale  or  mortgage,  as 
fhould  be  agreed  by  the  mafler  and  the  parties,  with  interefl 
from  Sir  Ralph's  death,  and  cofls. 


(1)  Vide  I^y  v.  Gilbert,  poft,  2  vol.  20, 


Cafe 


117. 


RatclifF  verjt/s  Roper. 

IN  this  caufe  a  decree  was  made  fur  a  fale  of  the  eflate  for 
the  payment  of  debts,  and  a  purchafor  approved  of  and 
confirmed  9  there  was  likewife  an  order,  that  all  parties  fhould 


Lord  Chan- 
cellor 
Parker. 

If   the  pany>       .    .         . 

clerk  in  court        JOm,   OCC. 

be  dead>  no  pro- 

c«fs   c^n  be  talcfn  out  againf^  the  party  until  he  hA%  appointed  a  new  clerk  in  court,  and  a  fubpflena 

ad  faciend'  attorn,  mull  be  taken  out  for  that  purpofe. 


And  on  affidavit  that  one  of  the  parties  refufed  to  be  fpoke 
with,  fo  as  to  be  ferved  with  the  writ  of  execution,  though  it 
was  allowed  to  be  a  motion  of  courfe,  on  affidavit  of  this 
matter,  that  fervice  of  the  clerk  in  court  might  be  good  fer- 
vice,  y«t  where  the  clerk  in  court  appears  to  be  dead  (as  he 
did  in  this  cafe)  there  the  court  faid,  ihey  would  make  no 
order,  but  a  fkbpcetia  ad  fccicnd'  oitornat.  muft  be  taken  out 
and  ferved  ;  becaufe,  till  then,  the  party  is  not  in  court. 

It  was  alfj   allowed,    that  the   fervice  of  the  fulpa^na  ad 

faciend^  attorn,  would  be  good,  if  left  at  the    houfc,  and  th;;t 

3  though 
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though  die  party  in   this  cafe  denied  himfelf,  yet  ftill  the     Ratciipi 
Jubpetna  might  be  left  at  his  houfe.  ^-  ^o?R» 


Mafters  verfus  Sir  Harcourt  Maftcrs.  (i)  Cafe  118. 

L  4^1  ] 

MRS.   Mary  Mafters  by  her  will  kft  feveral  legacies  to    ^^  thcRolli 
fevepal  of  her  relations  and  others ;  for  inftance,  to   %  £q.  ca.  Ab, 
her  nieces  4.  5.  and  C  pecuniary  legacies,  (f/z.)  to  A.  and    '^^^'J'^  J* 
A  200  /.  a-piece,  and  to  her  niece  C  400  /.   and  having  a   35*  p}-  "• 
mother  living,  gave  all  her  houihold  goods,  after  her  mother's   554.  pi.  to. 
death,  to  be  divided  among  her  faid  three  nieces,  and  alfo  the 
beft  of  her  cloaths  ;  (be  likev^ife  by  her  will  gave  feveral  fpc« 
cifick  legacies,  and  to  the  poor  of  two  hofpitals  in  Canterbury 
(naming  them)  5  /.  a-piecc  ;  as  to  her  lands  (he  dcvifed  them 
to  her  inephew  and  heir  at  law,  the   defendant  Sir  Harcourt 
Majlersy  but  charged  the  fame  with  the  payment  of  her  legacies 
ahovementioned^    and   made  the  defendant  Sir  Harcourt  exe- 
cutor. 

Afterwards  her  mother  died,  by  which  a  confiderable  in- 
creafe  of  perfonal  eftate  came  to  her,  and  thereupon  (he  made 
a  codicil,  thereby  giving  feveral  pecuniary  legacies  to  feveral, 
to  whom  (he  had  before  given  legacies  by  her  will,  many  of 
which  legacies  were  larger  than  what  were  given  them  by  her 
will,  and  gave  5  /.  per  annum  to  all  and  every  the  hofpitals^  (with- 
out faying  where  the  hofpitals  were)  and  left  annuities  to  fe- 
veral of  the  pecuniary  legatees  in  the  will,  and  gave  to  her 
faid  three  nieces.  A,  B.  and  C,  all  (leaving  a  blank)  to 

be  equally  divided,  and  her  cloaths  ;  and  among  her  legacies 
which  were  in  figures,  fome  of  them  were  writ  fo  blindly 
(feeming  to  have  been  altered)  that  it  was  difficult,  if  not  im- 
poffible  to  read  them,  or  to  diftinguifh  what  the  legacies  were; 
particularly  in  one  place,  whether  100/.  or  300  A  was  meant; 
and  (he  gave  to  Mr*.  Sawyer  200 1,  when  there  was  no  fuch 
perfon  ever  known  to  her,  but  it  was  alledged  that  (he  meant  [  422  1 
one  Mrs.  Swopper;  (he  likewife  bequeathed  to  her  faid  three 
nieces  A.  B,  and  C.  50/.  a  year  for  their  lives,  and  left  200/. 
for  a  monument  for  her  mother,  after  which  (he  died. 

CO  ^^Z'  ^'^^'  ^7^7'  ^^^'  5  5^- 

Z  3        '  Her 
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MikSTins  v.       Her  codicil  happened  not  to  be  attcfted  by  any  witncfs,  and 
Masters,      fo,  as  was  admitted,  could  charge  no  land. 

It  was  alfo  admitted,  that  both  her  real  and  perfonal  eftate 
were  deficient  in  value  to  pay  the  legacies  and  annuities  given 
by  her  will  and  codicil. 

The  defendant  Sir  Harcourt  proved  her  will  and  codicil,  and 

iipon  a  bill  brought  for  the  payment  of  feveral  of  the  kgacies 

to  fcveral  of  the  plaintiffs, 

One  gives  leg*.        ^n   j^  ^^^  decreed  by  the  matter  of  the  rolls,  that  the  per- 

and  other  tega-     fonal  eftate  not  being  fufficicnt  to  pay  the  legacies  both  by  the 

dic!l,  tiid'thir     will  and  codicil,  and  the  real  eftate  being  liable  to  the  lega- 

iTwith'lhJ^feT  ^'^^  ^y  '^^  ^^''>  ^"^  "°^  ^^  ^^^^^  ^y  ^^^  codicil,  the  eftate 
gaciei  in  the  win  (hould  be  fo  marfhallcd,  that,  as  far  as  pofEble,  the  whole  will 
^rcJfiai  eftate     might  take  efFeft,  and  all  the  legacies  be  paid.  ( i ) 

1  s  not  fufiicient 

tu  pay  all  the  legacies  ;  the  legacies  in  the  will  Hxall  be  charged  on  the  land,  and  the  legacies  by  codi* 

cil  OB  the  perfonal  eftate. 

And  therefore,  that  the  legatees  in  the  will  fliould  be  paid 
out  of  the  real  eftate,  and  if  that  ftiould  be  deficient,  they  muft, 
as  to  the  furplus,  come  in  average  with  the  legatees  in  the 
codicil,  to  be  paid  out  of  the  perfonal  eftate ;  and,  there  be- 
ing admitted  to  be  a  deficiency,  that  the  land  fhould  be  forth- 
with fold  to  prevent  a  greater  deficiency,  but  that  the  fpecific 

(tf)  ViJ.  poft.      legacies  muft  be  all  paid,  and   not  [a)  abate  in  proportion  ; 

vwfis"inke'!      ^"  ^*^^  Contrary  that  the  {b)  charities,  though  preferred*  by  the 

(i)  Vid.  ante       civil  law,  yct  they  ought  to  abate  in  proportion,  for  they  were 

TaVc  verfus        but  legacies. 

Auftin>   &  poft. 

675.  Act.  Gen.  verfus  Hudfon. 

t  *423  ] 
Specific  legacies        ^ut  It  was  objeftcd,  that  the  two  hundred  pounds  given  for 

not  to  come  into    a  monument  for  the  mother,  ought  not  to  abate  in  proportion* 

average,  but  ,  .     ,     .  •   i         r     •  i  n  . 

charity  legacies  t-his  bcmg  a  debt  Of  picty  to  the  memory  of  her  mother,  from 
«hiy*ih*ii''orac  "^^^^  ^^^^  teftatrix  received  the  greateft  part  of  her  eftate. 
into  average,  as    And  to  this  the  court  inclined,  but  however  refcrved  that 

veil  as  oiher  .  ,     . 

pecaoury  Ic-         pOint.    {%) 
gicies      Whe- 
ther a  legacy  of  200 1.  given  by  the  teftator  for  a  monument  fhall  come  into  average.     Qu. 

. 24s 

(i)  Vide  Bligb  V,  Earl  of  DarnJey,  poft.  2  vol.  620. 

(a)  This  point  was  not  refcrved.  The       "  devifed  by  the  tcflatrix's  codicil  for 
decree  dircih,  ••  that  the  whole  200/.       ••  building  a  monument  for  her  mother. 


Dc  Tcrm^  Pafcha?,  171?. 

^,  That  the  Will  charging  the  real  eftate  with  the  pay-   MxsTEas  -t^ 
ment  of  the  legacies  ehovinuniitued  it  could  not  extend  to  the     Masters. 
legacies  in  the  codicil ;  but  if  the  real  eftate  had  been  charged   ^"*  ****^  ^^^^ 

.  ,     ,  r  I.         n       .    .    1  .  ^**'^  charged 

With  the  payment  of  the  teitatnx's  legacies  in  general,  it  would  with  the  pay. 
have  taken  in  the  legacies  in  the  codicil,  they  being  as  much   ^"A^'Ib^e.'*' 
her  legacies  as  thofe  in  the  will,  mcntiuned  5  :hit 

will  ftottxteni 
,....,  *®  '^  legacies 

In  the  codicjl  j  fecus  if  the  land  were  charged  with  the  payment  of  the  legaciea  generally. 

^dfyj  It  being  objeflcd,  that  whereas  the  pecuniary  legacies 
in  the  codicil  exceeded  the  legacies  in  the  will,  and  were  given 
to  the  (ame  perfons,  this  ihould  be  in  fatisfa£tion  of  the  lega- 
cies in  the  will,  and  that  the  legatees  (hould  not  have  both  ; 
and  particularly,  that  where  the  annuities  given  by  the  codicil 
were  of  greater  value  than  the  legacies  in  the  will,  and  were 
given  to  the  fame  perfons,  they  fljoul J  be  a  bar  to  fuch  perfons 
from  claiming  both ; 


Pecuniary  legt« 
ciec  aie  given 
by  willy  and 
afterwards  grea- 
ter legacht  to 
the  fame  per- 
fons by  codicil; 
th:fc  no  fatii- 
fa£^ion  for  the 
legacies  in  the 
will,  but  the 
legateefto  have 
bothy  becaufe 
the  codicil  it 
partoftbewiii* 


Cur* :  The  annuities  by  the  codicil,  though  given  to  the 
fame  perfons  that  were  pecuniary  legatees  in  the  will,  and 
though  of  greater  value,  yet  fhall  not  be  taken  to  be  afatisfac- 
tion  for  the  pecuniary  legacies  given  by  the  willj  becaufe  the 
annuities  are  not  tjufdnn  generis,  and  the  annuitants  might 
d\t  the  next  day  after  the  death  of  the  teftatrix,  and  nothing 
being  more  uncertain  than  life,  confequently  the  latter  gifts 
inftead  of  being  a  bounty,  might  be  a  prejudice,  if  taken  to  be 
in  fatisfaiSion  of  the  legacies  by  the  will.  ( i ) 

j^hly.  The  court  declared,  that  the  codicil  was  part  of  the 
wUl,  and  proved  as  part  thereof,  and  that  the  greater  pecu- 
niary legacy,  given  by  the  codicil  to  the  fame  pcrfon  that  was 
a  pecuniary  legatee  in  the  will,  ihould  not  be  taken  to  be  a 
fatisfadtion,  unlefs  fo  exprefled ;  that  it  was,  as  if  both  the 


[4*4  ] 


*«  be  paid  and  laid  out  accordingly ;" 
and  afterwards  **  that  in  cafe  the  fiid 
**  teftatrix's  pcrfonal  ellatc  (hall  not  be 
"  fufficicnt  to  pay  all  the  lc;;atcei  and 


"  charities  under  the  codicil,  then  fuch 
**  legatees  and  charities  (except  the  zooL 
*^  for  the  monummt)  arc  to  abate  in  pro- 
"  portion/' 


(1)  Vide  Crtmptnn  v.  Sale,  poA.  2  vol.    555. 
Z  4 


legacies 
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Maiters. 


Be^ocft  of 
kottikold  goodt 
«xtefuis  to  ill 
boufliold  gorxit 
purchafed  a'ttr- 
vrardt,  and  that 
an  in  the  boufe 
at  the  ttlUcor's 
death* 


(•)Salk   137. 
*  p»ft.  598. 
All  Souls  Col. 
lege  ytrfm  Cod* 
drington;   and 
fee  the  reafoa 
for  thif  dUlinc  • 
tlon  poft.  Wind 
▼arfus  Albone^ 
S75- 


f  425] 

(l)  %  Vcrn. 
638.     Sed 
Vide  Frcced. 
in  Chan   107. 
contra.   Plate 
in  cvmmon  ufe 


kgacies  had  been  given  by  the  fame  will  (i) ;  and  it  feemec! 
a  circumftance  tending  to  prove,  that  the  teftatrix  intended 
additional  bounties,  inafmuch  as  (he,  after  the  making  the 
will,  and  before  her  making  the  codicil,  had  an  additiooal  cftate 
from  her  mother4 

^thly^  On  its  being  infiftcd,  that  the  devife  of  the  houfliold 
goods  to  the  teAatrix*s  three  nieces,  could  not  pais  thofe 
boufhold  goods  which  the  teftatrix  had  not  at  the  making 
of  tlie  will,  but  came  to  the  pofleffion  pf  afterwards,  by  the 
death  of  her  mother,  and  that  the  codicil  would  not  fupply 
it-,  for  the  codicil  gives  all  (with  a  blank)  to  her  three 
nieces. 

Cur* :  The  devife  of  all  one*s  houfliold  goods  will  pafs  all 
houfhold  goods  that  the  teftator  has  at  the  time  of  his  (^r)  death; 
contra  of  a  devife  of  all  one's  lands,  for  that  will  pafs  only  the 
lands  which  the  teftator  then  had.  But  houfliold  goods  are 
always  changing  and  perifliing;  and  therefore  the  will,  as  to 
perfonal  eftate,  fliall  relate  to  the  time  of  the  teftator's  death  ; 
otherwife  it  would  be  very  inconvenient ;  for  then  a  man  muft 
make  a  new  will  every  day ;  alfo  the  codicil  fliould,  had  there 
been  occafion,  have  been  explained  by  the  will,  though  here 
the  will  is  fufHcient  without  the  codicil ;  and  as  to  plate,  {b) 
if  commonly  made  ufe  of  by  the  family,  the  fame  fliall  pafs  f 
as  houfliold  goods. 

in  a  family  ihall  pafi  as  houihoU  goods. 


(1)  There  fcems  to  have  been  fomc 
miJlakc  in  the  report  of  this  part  of  the 
caf  ,  f  jr  where  t^o  legacies  of  quantity 
are  given  JimpU  iter  to  the  fame  perfon 
by  the  fame  itillrument,  the  prefump* 
tion  (hall  be  againft  their  being  intend- 
ed as  cumulative  ;  otherwife,  where 
given  by  diftercnt  inftruments.  Hoohy 
V.  Hatton,  Bro.  Cha.  Rep.  390.  note. 
kUga  v.  Morri/on,  Bro.  Ch.i.  Rep, 
3S9.  In  hoolcy  V.  Haiton,  lord  Bathurjt 
conjectures  that  this  pa/Tage  in  Maftcn 
V.  Maflers^  is  wrongly  pointed,  and 
that  the  femicolon,  which  follows  the 
words  "  unlcfs  fo  exprefTed"  ought  to 
hAve    been    placed   after    the    words 


"  that  it  was,"  by  which  means  the 
paflagc  would  (land,  "  fhould  not  be 
"  taken  to  be  a  fatisfa^on,  unIcA  fo 
"  exprcfTcd  that  it  was ;  as  if  both  the 
• '  legacies,  &c."  Where  both  legacies 
are  given  for  lYit/oftu  eau/c^  they  ihall 
not  be  cumulative,  whether  in  the  fame 
or  different  inftruments,  Duke  of  St. 
Alb  Alts  V.  Beauilerck,  2  Atk.  640. 
Otherwife,  where  one  is  given  gene- 
rally, and  the  other  for  an  cxprefs 
caufe.  RiJgts  V.  Mwrifon^  Bro.  Cha. 
^^P  393*  2"d  indeed  ytry  flight  cir- 
cumftances  have  been  con fidercd  as  fuf- 
ficient  to  flicw  a  tefiator's  intention,either 
one  way  or  the  other. 


f  It  was  fornnerly  held,  that  by  the  devife  of  all  the  teftator's  furniture  or 
houAiold  goods,  plate  in  common  ufe  woold  not  pafs,  in  regard  this  v^as  but  turfm 
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'6M^  Where  die  win  was  writ  blindly^  and  hardlj  legible,  Mastiri  «« 
mad  M  to  the  oioiiey^legacies  writ  in  fignret »  it  was  ordered     Mastiks. 
ttDbeidbrred  to  the  ibafter  toexamine,  and  fee  what  thoTe  iT^bnliff 


were,  and  he  to  be  affifted  by  fuch  as  were  (killed  m  *"<>  ^u^'y  i«« 

flVCOr  writing.  legacies  in  ^^ 

■S^rtif  court ffv* 
» vflttAcr  fiD  cmnUw  wAtt  tbolc  lefades  frer*,  tnd  the  mtfter  to  be  iffiAed  with  fuck  «• 
1  Ike  art  «f  «riiim« 

Tl&jr,  Likewife  as  to  the  legaey  of  200/*  to  Mrs.  Sawyer^  UfttnS  mme 

.  tbe  mafter  to  examine,  who  the  teftatrix  meant  thereby,  and  ^t»  nferqed 

whether  the  teftatrix  meant  Mrs.  Swoppir^  who  was  the  per-  ^^!^l^^^ 

ton  that  contended  for  the  fame  ;^d  if  the  mafter  Ihould  find  <e«M« 
Ihe  was  the  perfon  intended,  the^he  to  receive  her  legacy  in 
pvepoftion  with  the  other  legatees. 

tfA$i^  As  to  the  5^1  ferammm^  fatt  and  ivny  ibi  bcJpitMU^  One  by;  wiu 

it  appearing  that  the  teftatrix  lived  in  Gm/^rfofy  for  many  5|^ii^*Vnii 

IPrsn,  and  died  there,  and  that  Ihe  took  notice  by  her  will  of  ^  ^^  ^ 

two  CgKNriwj  hofpkals,  this  charity  was  held  not  to  be  void  wu  proved  tbe 

lor  the^incertainty,  but  to  have  been  intended  fir  att  tbi  brf^  rK',S^^ 

fiub  im  CauUriury ;  but  not  to  extend  (as  was  prefled)  to  the   ^cr«  were  hot* 
■  .         ^  9  «  «  #  piodif  It  ib«ll 

iMlpiail  about  a  mile  out  of  Omurhuri^  though  *  founded  by  U  uken  to  be 
the  fame  archbifliop  of  Canttrhury^  and  governed  by  the  fame  ^d^%'l,'l'^|o*^. 
ihtutes.     And  this  the  court  decreed,  notwithftandine  it  was  ^"^^  ^  another 

boipitai  about 

ebjeded,  that  they  ought  not  to  go  out  of  the  words  of  the   «  mik  from 
win  and  confine  the  general  words  [all  hofpitals]  to  thofe  in   f^"a^ilJ°Sfc 
CafUirbury  \  and  the  court  did  this  the  rather,  becaufe  thefe   ^^^  perfoa. 
charities,  if  they  prevailed,  would  be  perpetuities  of  sL  per    r  ^     ^  -i 
mm.  and  by  that  means  create  a  deficiency,  and  confequently 
in  a  great  part  defeat  the  reft  of  the  will,  as  to  plain  legacies, 
in  favour  of  thofe  that  were  doubtful. 

9/i&^,  Whereas  in  fome  part  of  the  will  it  was  writ  bojpitab^ 
and  in  Tome /pittals : 

Cur*:  It  is  the  fame  thing  ;  for  fpittal  is  the  abbreviation  of  HofpitiU  md 
hofpital,  and  thence  come  the  fpittal  fermons.  f!mcu* 


fuptliex ;  but  as  the  nation  grew  richer,  and  plate  became  a  more  common  far- 
niture,  it  has  been  conHruca  to  be  included  within  thof^  words,  hy  the  maiter 
of  the  rolls  in  the  cafe  of  Buil^en  verfus  Eliijon  (sf  ux\  Pa/chit  1731.  (i) 

(1)  So,  Nicbohy.  OJhorn,  poft.  2  vol.  420.  S-ml/dn  v.  Cgrbft,  3  Atk.  370. 

Hewet 
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Cafe  iiS« 
Lord  Chan- 
cellor 
Parkhr. 

Cilk.Rep.  145. 
»  £q.  Ca.  Ab. 
139.  pi.  9. 
Pre.  Cha.  4S9. 
Frovifion   for 
daughters  to  be 
born  ihall  ex- 
tend to  daugh- 
ters then   be- 
gotten. 


[.427  ] 


(a)  I  Tnd.  20. 
b.  2  Vern.  545, 
7  XI.  Prcccd. 
in  Chan.  49  r. 
Antei3i,inLong 
vcifus    Bcju- 
inont,  and  Gore 
vcrfus    Gore, 
poll.  1  vol.  33* 


(I)  Sec  this  cafe 
cited  ante,  Ken  • 
ti(h  verfusNew* 


Hcwct  ver/us  Ireland. 

HUSBAND  and  wife  have  ifliie  a  daughter,  and  a 
provifion  is  made  by  deed  and  fine,  out  of  the  eftatc  of 
the  wife  after  marriage,  for  fecuring  600/.  in  truft  that  (he  fhal] 
have  the  intered  during  her  life,  and  afterwards  in  truft  that  the 
600/.  fhall  be  paid  to  fuch  daughter  or  daughters,  ^Lsjhallht  be- 
gotten by  the  hufband  on  the  wife,  fuch  payment  to  be  made  at 
their  ages  of  eighteen  or  marriage,  which  (hall  firft  happen,  the 
intereft  in  the  mean  time  to  go  for  maintenance,  and  if  no  fuch 
daughter,  then  to  the  huQitod. 

The  fa£l  happened  to  be,  that  at  the  time  of  the  executing 
of  this  deed,  there  was  a  daughter  of  the  marriage  about  ten 
years  of  a^e,  and  no  daughter  born  afttrwards  ^  and  the  mother 
foon  after  died. 

Whereupon  it  was  objeded,  that  the  daughter  born  before 
the  making  of  this  deed,  &ff.  {bould  not  take ;  becaufe  it 
was  faid  fuch  daughters  as  Jhall  be  begotten,  which  are  words 
of  futurity. 

Lard  chancellor :  The  parents  could  never  intend  to  negled 
a  daughter  which  was  born,  and  yet  fo  young,  as  not  to  be 
capable  of  offending  them,  {viz.  being  but  ten  years  old)  and 
at  the  fame  time  to  take  care  of  a  daughter  to  be  born,  and 
which  might  never  be  born,  and  in  fadt  never  was;  for  which 
reafon,  if  the  words  can  bear  any  interpretation,  the  daughter 
born  before  (hall  take. 

Befides,  zs  procreatis  takes  in  children  to  be  begotten^  {a)  and 
procreandis  includes  children  then  begotten^  and  as  the  words 
ufed  here,  fecm  only  to  be  meant  for  the  words  [begotten  or 
to  be  begotten]  I  am  of  opinion,  that  this  daughter,  though 
born  before,  (hall  take ;  alfo  the  words  [which  (hall  be  be- 
gotten] (hall  relate  to  the  death  of  the  wife,  and  then  the 
daughter  born  before,  is  included  under  that  defcription.  (i) 

It  is  like  the  cafe  in  [b)  Cro,  Car.  185.  and  cited  by  lord 
C.  J.  Hale^  in  i  Vent.  230.  where  a  man  dcvifed  to  his  eldeft 
fon  and  the  heirs  of  his  body,  after  the  death  of  his  wife,  and 
if  he  died,  living  the   wife,  then  to  the  teftator's  fccond  fon 


(l)   So,  HebhUthwaitev.  Cartright,  Ca.  tcir.p.  Talb.  31 


and 
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ind  the  heirs  of  his  body ;  the  firft  fon  died,  living  the  wife,     Hewet  v. 
far  kmring  iffutj  and  it  v^as  ftrongly  urged,  that  his  eftatc     Ireland. 
fliould  ceafe,  for  that  it  being  faid  if  be  died^  living  the  wife^ 
dus  explained  what  went  before ;  but  It  was  ruled  by  all  the 
courts  that  it  was  an  abfolute  eftate-tatl  in  the  eldeft  fon,  and 
ts  if  the  words  had  been,  if  he  died  without  ijfue^  living  the 
wife.     For  the  faAer  could  not  be  thought  to  intend  to  pre- 
fer %  younger  fon  before  the  iflue  of  his  eldeft.     And  the  con-       [  428  1 
ItmAioa  contended  for  in  the  prefent  cafe  would  be  equally 
mireafimable. 

StafTord  verfus  City  of  London.  ^^^«  "9- 

Lord  Chan- 
jt     And  S.  bring  a  bill  to  be  relieved  againft  the  city  of         c^^^^r 
^^   Undmt^  in  regard  A.  B.  and  C.  (who  in  the  bill  was    js^^J^"' 
mentioned  to  be  dead)  were  joint  leflees  from  the  city  of  di-   *^^*  ^**  ^*>*  ''• 

-    .  »       f  i_  r  t  note  to  pi.  5. 16$  I 

f«n  water-fprmgs  near  London^  at  the  rent  of  700  /.  per  annum,    pi.9.  a44.pl.  18. 
And  the  pkintifF's  bill  was  to  have  feveral  allowances  out  of  ^V^  *  **'" 

•  winii  proper 

the  faid  rent,  by  reafon,  that  the  leflees  were  eviAed  as  to  fome,   puties,  it  it  !• 
and  difturbed  in  the  enjoyment  of  others  of  the  faid  waters,  by    coun^To'dif! 
tlie  city  themfelves  and  by  others.  f»f«  ^*:  ^j'l 

*  ^  lanf  prejudice, 

or  to  give  leavo 
to  amendy  paying  co(U. 

The  city  anfwers  the  bill,  and  pending  the  fuit,  brings  an 
afiion  of  debt  againft  A.  and  B.  for  the  rent,  fuppofing  C.  to 
be  dead ;  and  to  this  action  A.  and  B.  plead  in  abatement, 
that  C.  was  living,  and  ought  to  be  made  a  defendant  to  the 
aSion ;  which  being  a  plea  in  abatement,  A.  and  B.  made  an 
affidavit  of  the  truth  of  the  fa£t. 

And  this  caufe  now  coming  on,  the  defendants  infifted  upon 
want  of  proper  parties,  {viz.)  that  C.  was  living,  and  not  a 
party  to  the  bill,  and  that  C.  was  a  neceflary  party,  as  he  was 
a  joint  leflec,  and  equally  concerned  with  A,  and  B.  and  if 
the  allowances  made  to  A,  and  B.  were  not  fatisfaftory  to  C 
he  might  draw  the  account  all  over  again ;  that  C.  could  not 
be  bound  by  the  account,  unlefs  made  a  party,  and  bringing 
him  before  the  mafter  would  not  be  enough,  where  it  appeared 
he  was  cflentially  and  equally  concerned  with  any  of  the  other 
plaintiffs,     ^od  curia  conctjjit^ 

Then 
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Stafford  *  ^^cn  the  queftion  was,  whether  the  court  (hould  give  the 

'v.  City  of     plaintiffs  leave  to  amend,  paying  the  cofts  of  the  day,  or  dif- 
LoNDOK.       mifs  the  bill  ? 

[  *429  ]  Cur* :  This  is  a  very  trick  to  fuppofe  C.  dead  by  the  hilli 
when  the  plaintiffs  (perhaps)  could  not  get  him  to  join,  and 
yet  to  fwear  him  living,  upon  the  plea  in  abatement;  and  it 
being  ( i )  difcretionary  in  the  court,  either  to  difraifs  the  bill,  or 
to  give  leave  for  an  amendment  on  payment  of  the  cofts  of  the 
day,  if  in  any  cafe  a  bill  ought  to  be  difmifTed,  let  it  be  in  this; 
but  without  prejudice  to  another    bill. 

(1)  Scd  vide  contra  Amu,  z  Atk.  15.  Wrun  v.  PwU,  4  Bro.  Pari.  Ca.  lat. 


Cafe  i20i  Frccmoult  veffus  Dcdicc,  &  c  contra,  (i) 

Lord  Chan-  'T^  HERE   were  fcveral  demands  of  feveral  natures  afFeA- 

cellor  X     ing  the  eftate  of  the  teftator  Jhraham  Didin  \  he  owed 

Parker.  Jetts  by  bond  and  by  fimple  contrad,  and  upon  bis  marriage 

•57.  p>-  3iV     *  h^^  covenanted  to  fettle  his  lands  in  Rummy  Marjh^  and  alfo 

*57-  p*«  f"  lands  that  (hould  be  of  the  value  of  60/,  perannumt  upon  his 

One  covenants  ^  »  •   r 

Wtorc  marriage  wifc  for  hcr  life  ;  after  which  he  makes  a  will,  thereby  charging 
^ndfVnTu"  *'l  his  cftate  real -and  perfonal  with  the  payments  of  his  debts, 
wife  for  life,      ^^j  jj^s  leaving  his  eldcft  fon  executor. 

and  afterwards  ** 

devifei  ihefe  lands  for  payment  of  debts*  the  covenant  is  a  fpectfic  lien  on  the  lands*  But  a  cove* 
naot  to  fettle  lands  Of  the  value  of  60 1.  per  annum,  without  mentioning  any  lands  in  ceruio,  this 
no  fpeciAc  lien,  but  the  wife  muft  come  in  as  a  creditor  in  general,  and  the  mafter  to  value  hcr  eibte 
Ibr  li.e,  and  the  wile  to  come  in  for  that  valuation.  But  the  wife  to  have  the  anears  before  incurred, 
as  well  as  the  valuation  of  her  cftate  fur  life. 

On  a  bill  brought  by  the  creditors  for  the  fatisfaflion  of  their 
feveral  debts,,  lord  chancellor  faid,  with  regard  to  the  lands  in 
Jiumney  Marjhy  the  marriage  articles,  being  a  fpecific  lien 
upon  them,  make  the  covenantor,  as  to  them,  but  a  truftee, 
[  430  J  and  therefore,  during  the  life  of  the  wifc,  they  are  not  to  be 
afFedled  by  any  of  the  bond  debts.  (2) 

But  the  covenant  for  fettling  lands  of  the  value  of  60/.  pir 
annum  on  the  wife  for  her  life,  does  not  fpecifically  bind  any 

(•)  Reg.  Lib.  A.  1717.  fol.  495. 

(2)  So,  Finch  YCv^Mh  Earl  of  WtHcbd/ea,  ante,  277, 

lands  ; 
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iaadt;  wkerefore,  as  touching  that,  the  wife  muft  come  in    Friemoult 

only  as  a  Ijpecialtjr  creditor  with  the  other  fpecialty  creditors.    *«'•  I>iioiR4. 

And  in  order  to  fettle  the  quantum  of  this  demand,  let  the 

ittfter  fet  an  eftimate  on  the  wife's  eftate  for  life,  {viz.)  at  fo 

nany  years  purchafe,  and  then  the  wife  to  come  in  as  a  cre« 

ditor  by  fpocialty,  for  fo  much  money.     But  in  regard  the 

6oA  fir  annum  was  in  arrear  for  two  years  at  the  time  of 

the  hearing  of  this  caufe,  fbe  muft  come  in  as  a  creditor  for 

laoA  for  Aefe  two  years  arrears,  befides  the  value  of  her 

eftate  for  life. 

And  though  it  was  objeded,  that  the  mafter  ought  to  value 
what  her  life-eftate  was  worth  at  ||||  time  of  her  hufband's 
death,  jret  the  court  over-ruled  this ;  for  thefe  two  years  ar- 
rears were  a  debt  actually  due  to  her,  and  muft  in  all  events 
bo  paid,  and  flie  ran  the  hazard  of  a  fall  of  her  life  in  the  mean 
time,  and  if  her  life  had  dropped,  there  muft  have  becrt  no  va- 
luation ;  and  fo  it  was  faid  to  have  been  ruled  on  debate  in  one 
Berlsford^s  cafe,  in  lord  Harcourt's  time. 

Alfo  it  being  fubmitted  to  the  court,  that  forafmuch  as  in    Onedevifef  hu 
this  cafe  the  lands  were  not  devifed  to  be  fold  for  the  payment  *»"<*» '^>'  pay- 

'  ment  oi  hi» 

of  debts,  but  permitted  to  dcfcend  charged  with  the  debts,  dcbt^j  bonUt 

and  confequently  were  legal  affets  by  defcent  as  to  the  bond  tVaViTbu  iTu' 

creditors,  and  charged  only  in  equity  by  the  will  as  to  fimple  ^  p*i*icquiiU>. 

contrads,  whether  the  bond  creditors  fliould  not  be  preferred  chAr^cibiiiand* 

to  thofe  by  fimple  contrad?  t^'Jof^T 

d«'bts,  fo   that 
the  Ucds  defcend  fabjedt  to  the  debCi,  the  bonds  fhall  be  preferred  before  the  rimplccoucrii^  dcbci. 

By  lord  chancillor :  As  this  cafe  is  they  (hall :  but  if  the  heir    Bat  if  the  hdr 
before  any  aftion   brought  had  fold  the  lands,  and  then  the    before  the  l^ttioa 
creditors  by  bond  had  brought  their  anions,  they  fliouId  have    bo^h^^^'b* 


lUftn 


rvj 


been  paid  only  their  (hare  out  of  the  afTcts.     And  it  i<;  obferv-  «4^»''y    i^y  th 

able,  that  by  the  ex.>refs  words  of  the  ftatutc  of  3  ^  4  11^,  y  Yxl^u]cnx  de . 

M.  cap.  14.     **  where  there  is  any  devife  or  appoinrmcnt  by  ^',y^.!!j''^['  ^°^ 

•'  a  will  of  lands  for  payment  of  debts,  or  chilJrens  portions  <i=ht',  or 

**  according  to  an  agreement  before  marriage,  other  than  the  di'<^ns^portfons 

**  heir  at  Jaw,  fuch  will  (hall  be  of  force."  ( l)  acvord.n.;  t<.  an 

^    '  a^rermcnt  be. 

t-^ic  mnrijge, 
Cijli  be  gio.l. 

'  ■  ■     ■    ■  - 

(1)  Sec  the  diiUncUons  taken  between  Jcgal  and  equitable  afli-ts  in  Deg  v.  Dii^ 
polt.  2  vol.  /}.i  5. 

Then 
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Frsk MOULT        Then  it  was  contended,  that  thefe  marriage  jurtkles  were 

V.  Dedire.  made  in  HoUandj  and  that  by  the  law  of  HoUandf  fiich  articka 
take  place  of  any  other  debts,  wherefore  they  flioiiU  bt  here 
conftrued  according  to  the  law  of  HiUand^  where  they  appear- 

/  X  »     A  '       eel  to  have  been  made,  which  was  faid  to  have  been  beld  in  the 

Chanc.  107.(1}  cafe  of  {a)  Fcaubift  and  Turjl.    . 

\om%li^^lt  To  which  It  was  anfwercd,  and  fo  ruled,  that  it  ought  to  have 
or  Holland  mud  j^^en  provcd  in  this  caufe  what  is  the  law  of  H§Band^  as  in  the 
the  wttrt  cannot  caufc  oi  Ftaubert  and  Turjl  it  was  proved  what  was  the  law  of 
thtm^"^*  ^^  P^^^^^^  without  which  propfs  our  courts  cannot  take  notice  of 
foreign  laws.  ^ 


(1)  And  1  Bro.  Pari.  Ca,  38.  S.  C. 


Cafe  121.  Target  &  ar  verfus  Gaunt  &  al'. 

t  43^  3 

Lord  Chan-  /^N  E   poflcffcd  of  a  term  for  years  devifed  it  by  his  wili 

cellor  V-/  to  his  fon  Henry  \  for  his  lift^  and  no  longer^  and  after  his 

t^cV/ib.  ^^^^^A^  io  fuch  of  the  ijfue  of  the  faid  Henry,  as  Henry  by  his 

19V  pi.  "•  will  Jhould appoint 'y  and  in  cafe  Henry  OiovXA  die  without  iffiie, 

ioMod*4oi-  '  then  the  tcftator  devifed  the  fame  to  his  brother  ^/^«:/x  for 

Termor dcvifcf  ^^^  rcfiduc  of  the  term,  and  died. 

the  term  to  A. 

for  lifC)  remainder  to  fuch  of  his  inTue  as  he  ih«U  appoint,  and  if  A.  die  without  ifTuc,  rcmainicr  to  B  * 

lhi«  a  good  dctifc,  to  B. 

Henry  died  without  iflue  living  at  his  death ;  whereupon 
The  queftion  was,  whether   the   term    {hould  go   to   the 

executors  of  the  firft  teftator,  or  to  the  executors  of  Henry^ 

or  to  Alhinus? 

Oh]e5l,  The  devife  over  of  a  term  upon  a  death  without 
iflue,  is  void,  being  too  remote  an  expedlancy,  and  tending 
to  a  perpetuity. 

Lord  Parker:   The  exprefilon  of  dying  without  iflue,  has 
(j^  Vivie  ante       two  fenfcs :   {a) 

li.o.  Nichols 

>eiius  Hooper,  poft,  564.  PinWury  verfus  Elkin,  t^  Forlh  verfus  ChaMiian,  666. 


\  Noie\  The  words  whicl)  are  in  iio.lic,  are  all  omitted  in  the  regifler  book, 
tliough  they  are  infcrted  in  all  the  cotemporary  reports  of  this  cafe,  and  feem 
here  to  be  the  principal  founuaiion  of  the  clrcit  .\ 
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i^,  A  vulgar  fcnfc,  aod  that  is,  dying  without  leaving  iflue   Target  ■  v. 
at  the  time  of  his  death.  Gaukt, 

*2^9  A  legal  fenfei  and  that  is,  whenever  diere  is  a  failure     [  ^433  ] 
•rifTue. 

And  if  this  will  be  taken  in  a  vulgar  fenfe,  {viz.)  if  Henry 
dies  without  leaving  iflue  at  the  time  of  his  [death,  then  the 
devife  over  to  Minus  is  good  ;  now  this  feems  to  be  the  mean-  *'^ 

ing  of  the  teftator  in  the  principal  cafe ;  for  it  muft  be  in- 
tended Jucb  ijfue  as  he  (hould,  or  at  lead  might  appoint  the 
term  to,  which  muft  be  intended  iJfue  then  living  \  and  this 
cbnftrudlion  (hall  be  the  more  favoured,  in  regard  it  fupports 
the  will,  whereas  the  other  deftroji'  it.  (i) 

Therefore  the  court  held,  that  the  devife  over  of  the  term 
to  jflbinus  was  good,  and  obferved,  that  there  was  a  great  di- 
verfity  betwixt  a  devife  of  a  freehold  cftajte  for  life,  and  if  A. 
dies  without  ifTue,  then  to  B.  and  a  devife  of  a  term  in  the 
lame  words ^  for  in  the  former  cafe  this  might  give  >f.  an 
eftate-tail,  becaufe  the  words  [if  A.  die  without  iflue]  in  cafe 
of  an  inheritance,  are  inferted  in  favour  of  the  [a)  iflue,  and    {A  via.  poff. 
to  let  in  the  iflue  after  the  death  of  the  father ;  but  in  cafe  of   pjth  verfui** 
a  term,  thcfe  words  cannot  have  fuch  effeft,  for  the  father    Chapman^ 
takes  the  whole,  which,  on  his  death,  will  not  go  to  his  iflue, 
but  will  belong  to  his  executors. 

Alfo  lord  chancellor  citti  the  cafe  of  Lodingion  and  Chimcy  re- 
ported in  3  Lev.  431.  which  his  lordfhip  faid  was  in  fomc 
points  of  it  ill,  and  miftakenly  reported  by  fcrjeant  Levinz^ 
though  he  himfelf  was  of  counfcl  in  it,  and  that  this  was  a 
ftronger  cafe  than  the  principal. 

Note  I  Mr.  Meadwrgtd  that  if  Henry  fliould  have  iflue  at  his 
death,  and  fliould  make  no  appointment  to  fuch  iflue,  the  de- 
vife over  to  Minus  would  be  good.     But  the  court  faid  no- 
thing as  to  this. 
■»  I.  ■■  '  ■'  ' '  '  " ■  ■■ 

(1)  This  fubjeft^^  applied  to  terms      dcred  in  Atkinjon^.  Hutch'tnftn^    poft. 
for  years,  is  more  particularly  conii-      3  vol.  258. 


Richardfon 
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f  434  3 
Cafe  122.  Richardfon  verfus  Spraag. 

%i^'oi? T.  ^^*  nP  E  S  T  A  T  R I X  dcvifcd  money  in  truft  for  fuch  of  her 

Devift  uf  a  tnift  X     daughters,  0r  daughter's  children,  as  fhould  be  living 

tcrt  or'thetr^  '  •t  ^er  fon*s  death  (i).     Some  of  the  daughters  wereltring  at 

chiiHren  imng  ^he  fon's  death,  and  had  alfo  children,  and  others  were  dead 

ac  the  teitator  s    ,  ,    , 

fon**  death}       leavmg  children. 

ibme  of  the 

daughter!  were  liviag  at  the  Ton*!  death,   and  had  children,  and  others  of  the  daufhtert  were  dead 

leaving  children  \  decreed  all  the  children  at  wcU  of  the  living  daughters  «t  of  the  dead  Aovid  take. 

Upon  which  the  quediouras,  whether  the  children  of  the 
living  daughters  {hould  be  let  into  a  (hare  binder  this  devife, 
or  only  the  children  of  the  dead  daughters  as  fubftituted  in  the 
place  of  their  mothers  ? 

This  came  on  before  Sir  Jofeph  Jekyll  majlir  of  the  rollsj  who, 

after  having  taken  time  to  confider  of  it,  decreed,  that  all  the 

children,  as  well  of  the  living,  as  of  the  dead  daughters,  (houU 

come  in  for  their  ihares. 

The  word  [or]         Yox  that  the  word  [oA  (hould  be  taken  la)  for  ftfiu/l  other- 

to  be  taken  for  \    /         w         j 

[andl.  wife  the  whole  devife  would  be  void  for  the  incertaioty;   and. 

Voi.ii.*3^f*  that  it  was  the  fame,  as  if  the  devife  had  been  to  fuch  of  my 
Keyiwayv.  daughters,  and  their  children,  as  (hall  be  living  at  my  fon's 
a  Vem,  388,  death  j  fo  if  the  devife  had  been  to  my  children  or  grandchil- 
^  ^'  dren,  my  children  i7«^ grandchildren  would  have  taken.  (2) 

Moreover  the  word  [or]  might  be  of  ufe,  in  regard  all  the 
daughters  might  die  in  the  fon's  life-time,  and  then  the  tefta- 
ti  ix  might  not  thjnk  it  proper  to  fay,  daughters  and  their  chil- 
dren, when  there  might  not  be  fome  of  each  fpecies ;  but  [^r] 
in  fuch  cafe  would  be  the  proper  word,  and  that  the  word  [or] 
is  ufually  put  for  [and]  appeared  by  wtry  many  inftanccs  in 
the  cafe  of  Prin  verfus  Hunt  in  PolU>fen's  Reports  645.  the 
laft  cafe  but  one  in  the  book  f. 


(i)   "Without  confidering  any  fu-  ham\.  Brandy  3  Atk.  390.  arc  feme 

•«  pcriority  or  elderlhip  whatrocvcr,"  of  the  inftanccs  in  which   the   words 

Reg.  Lib.  B.  1717.  fol.  502.  "  and"  and  "or"  have  been  taken 

(2)  Rtadv.  Sueil,  2  Atk.  643.  Jaci^  for  each  other  in  order  to  afford  a  rea» 

/on  V.  Jackjon^   I  Vcz.  217,  Framling-  fonablc  conftrudlion  of  a  will. 

f  Ii  fcrms  as  if  it  might  have  been  agreeable  to  the  fenfc  of  the  teftatrix  to 
have  undcrftood  the  devife  thus:  '*  To  my  daughters,  and  to  the  child  en  of 
«'  fuch  df  them  as  iball  be  dead,  A;c.*' 

Rex 
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Rex  wrfus  Burrard,  [  435  ] 

THE  defendant  was  excommunicated  for  not  paying  his   ^^"^  ^*3» 
proportion  of  a  rate  made  for  repairing  the  church  of  JJjJJ^^J^J"^* 

D.  in  SuffUk*  excommunicato 

capiendo^  lA/or 
vaat  of  addidoA  {  and  idly,  becavfe  not  faid  the  defendant  was  eommorant  In  the  dioccfe.  Court 
diiallowcd  both  the  exceptions^  bot  inclined  to  think  that  after  the  writ  has  been  ifTued  out  of  thi« 
ponutf  a»d  besa  broofht  into  B.R.  and -there  delivered  to  the  iheriff,  hyt  not  yet  adutUy  return* 
cd  Into  B*  IL  this  court,  on  a  plain  error  appearing,  may  fuperfede  or  ^ualh  it*  ( i) 

And  it  was  moved  by  Sir  Edward  Nortbiy  atUrnej  general^ 
to  fuperfede  this  writ,  ifty  for  thse  it  was  not  (hewnt  that  the 
defendant  was  commorant  within  the  diocefe  at  the  time  of 
the  excommunication  pronounced.    Mo9r  467.  T.  Jones  89. 

qjlfy  Becaufe  there  was  no  addition  of  the  defendant  in  the 
writ. 

On  the  other  fide  it  was  anfwered  (as  to  the  iirft  objeAion) 
that  the  defendant  in  the  libel  was  faid  to  be  of  D.  in  Syfolk^ 
which  was  the  fame  pari(h  where  the  church  was,  and  it  ihould 
not  be  intended  that,  after  the  libel,  he  removed  from  thence  | 
but  if  he  did  remove,  his  flying  from  the  procefs  of  the  court 
which  had  a  proper  jurifdi^ion,  ihould  not  mend  his  cafe,  for 
dien  the  party,  by  his  own  aA,  and  by  his  turning  his  back  upon 
juftice,  might  avoid  fuch  proceedings. 

Tjdiyj  As  to  the  want  of  an  addition,  this  was  faid  to  be  only 
requifite  in  the  caufes  of  excommunication  mentioned  in  the 
ftatute  of  the  5th  Eiiz.  chap.  23.  for  which  reafon,  it  wad 
true,  that  for  want  of  an  addition  there  could  be  no^proceed- 
ing  againft  him,  by  way  of  proclamations  with  pains  and 
penalties  for  not  appearing,  but  ftill,  as  the  matter  was  plainly  ^  All 
of  ecclefiaftical  cognisance,  {viz.)  the  repairing  of  a  church, 
the  excommunication  was  good,  and  fo  was  Cro.  Car.  196. 
Hugh£\  cafe,  T.  Jones  89.  The  inhabitants  of  Bermondfey^ 
Sir  Bartholomew  Shower's  Reports  16.  John/on'i  cafe,  Sali^  293, 
The  King  verfus  Fowler. 

Lord  chancellor  called  for  the  writ;    and  it  appearing  by  the 
indorfement  thereon,  that  this  writ  iflfued  out  of  chancery. 


(i)  Vide  Treiee  v.  Keith,  2  Atk.  498.  Ex  parte  Little.   3  Atk.  479. 
Vot.  !•  A  a 


andy 
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Ttix  ^'.  and,  according  to  the  ftatute  of  the  5th  Eliz.  was  returnable 
StjDEAK^  in  the  king's  bench,  and  though  not  yet  aSually  returned, 
had  been  brought  into  the  king's  bench,  and  by  that  court 
delivered  to  the  fberifF,  for  this  reafon  lord  chancellor  doubted, 
whether,  though  the  writ  were  not  returned,  yet  ferafmuch 
as  the  court  of  king's  bench  wai  poflefTed^  of  it,  the  chancery 
could  fuperfede  this  writ ;  and  at  firft  his  lordfhip  inclined, 
that  it  could  not,  but  afterwards  Teemed  to  alter  bis  opinion, 
and  this,  in  regard  of  the  great  mifchief  which  might  follow, 
if  the  writ  of  excommunicato  capiendo  fhould  iflue  out  in  the  long 
vacation,  wben  the  king's  bench  does  not  fit ;  and  it  would 
be  bard  that  there  (hould  bem  failure  of  juftice,  and  the  party 
continue  in  prifbn,  and  without  remedy,  as  he  would  do,  if, 
in  fuch  cafe,  the  chancery  could  not,  on  a  plain  error,  fuper* 
fede  or  qua(b  the  writ,  which  he  therefore  the  rather  inclihed 
t  might  be  done  before  the  return  of  it.  However,  his  lord- 
fiiip  would  declare  no  opinion  upon  this ;  but  the  other  excep- 
tions againft  the  writ  being  difallowed,  the  order  which  was 
.  made  for  fuperfeding  the  writ  nifi^  was  difchargej. 


t  And  this  in  fz€t  was  done  in  Trin.  Term.  1727.  by  lord  King  in  the  cafe  of 
Barlo'w  vcrfus  Coiiifts,  where  the  writ  of  Excotn.  cap^  was  for  not  paying  cofts  in 
a  caufe  in  the  fpiritual  court  for  non-paytnent  of  tithes  and  other  ecclefiafiiad 
duties^  which  being  ill  for  uncertainty,  though  the  writ  was  inrolJcd  in  B.  R, 
yet  being  not  returned  there,  to  prevent  a  failure  of  juftice,  it  was  fupcrfcded  in 
chancery.  But  qudpre^  whether  the  words  above  in  the  long  'vaeaiion  ihoald  not 
have  been  a  littU  hejore  the  long  vacation,  for  the  flatuteof  the  5  th  Eiix,  feci^  z. 
cxprefly  fays,  thatevcry  writ  of  £;crflw.  cap^  fhall  be  made  out  in  term-time. 


D   E 
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Price  ver/iis  the  Hundred  of  Chewton  io  Com.  Cafe  124; 
Somerfet. 

Lord    Chan* 

THE  plaintiff  Pricey  on  the  lothof  Jum  17  ij*  went  cellor 

before  a  juftice  of  the  peace,  and  fwore  he  was  robbed  Parker. 

that  day  about  two  of  the  clock  at  noon,  of  j8o  /•  and  on  the  « l^q-  Ca«  Ab. 

9th  of  jfti£tt/l  following  fued  out  an  original  againft  the  hun-  inftroaitfiis  for 

dred,  ipriio  appearing,  the  plaintiff  declared  upon  the  ftatute  '"^ft^j"*!*' 

of  Wlntony  aftdr  which  he  dropped  the  a3ion,  and  afterwards,  dred  for  a  rob- 

on  the  loth  of  this  inftant  June^  fued  out  a  new  original,  but  b^ug'ht^'^thc 

the  fame  was  antedated,    and  made  to  bear  tefte  the  cth  of  ^"t^^^"^  "T'^"'? 

•^  -^  tat  ycar^  but  the 

JuHi  inftant ;  and  the  defendants  produced  a  certificate  from  writ  puffed  the 
the  curiitor,  that  the  writ  was  not  fcalcd  until  the  loth  inftant.   'hTyea^"*thoI5i 
Wherefore,  as  there  could  not  be  two  tenths  of  June  in  the  teftcd  within  the 
lame  ]^ar,  they  infifted  the  year  was  elapfed,  and  confequent-   the  'infiruaions 
ly,  that  the  right  of  aftion  was  cxtinft  by  fuch  lapfe  of  time,   ThVc^K'thU 
and  the  hundred  adually  difcharged;  that  it  ought  not  to  be   held  good,  being 
in  the  power  of  the  curfitor,  by  his  antedating  the  writ,  to  pra^e^f  the' 
revive  the  aftion,  or  to  give  a  right  to  the  plaintiff,  which  he  ^"'^*'*'"  °*"' 
was  before  legally  debarred  of  5  for  which  reafon,  it  was  pray-      [  438  ] 
cd,  that  the  original  might  be  fet  afide  and  fupcrfeded.     But 

On  the  other  fide  it  was  anfwered,  that  the  original  was 
Inade  to  bear  iejle  on  the  day  that^the  inftr unions  were  brought 
to  the  curfitor,  which  was  on  the  fifth  of  June  inftant, 
though  it  had  not  been  adually  fealed  until  the  loth ;  and 
that  it  was  the  conftant  courfe,  to  make  the  writ  bear  tejie 
when  the  fame  was  befpoke;  that  if  it  were  otherwife,  it 
might  be  an  inconvenience  and  hardfliip  to  the  fuitor,  who 
might  fuffer  and  be  deprived  of  his  right,  for  what  he  could 
not  help  J  for  that  it  was  frequently  impoffible  to  get  the  writ 
fealed  for  a  confiderable  time  after  fuch  writ  was  befpoke,  and 
even  drawn  up  by  the  curfitt>r. 

A  a  2  Lard 
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Price  v.  Lord  ebancilkr  :   Let  this  be  referred  to  the  principals  and 

Cmi wTow^    affiftants  of  the  curfitors  office,  to  certify  what  has  been  the 

ufage  and  cuftom   in  thefe  cafes,  and  to  fearch  precedent^ 

in  relation  thereto,  and  in  the  mean  time,  let  all  pr#ceed- 

ingsftay. 

In  obedience  to  this  order,  the  principals  and  affiftaats  of 
(tf)  i8  July  fd.  the  fociety  of  curfitors,  foon  after  {a)  made  their  certificate, 
and  thereby  certified  it  to  be  the  conftant  praSice  of  their 
office,  ^<  to  Ujle  original  writs  againft  hundreds,  corporations^ 
*^  heirs,  and  in  feveral  other  cafes,  the  fame  day  the  writs 
^^  afe  befpoke,  and  that  they  never  knew  it  otherwi(e,  or 
<*  that  the  practice  was  ever  contefted  before  the  prelent 
«  cafe." 

Upon  which  it  was  ordered,  that  the  faid  plaintiff  might 
be  at  liberty  to  proceed  in  this  hue  and  cry,  and  that  the  de- 
fendants (hould  pay  the  cofts  in  refped  of  the  faid  reference. 

C  439  ]  Pj/»'s  Cafe.     B.  R. 

^*        r>  A  IN  was  committed  to  the  FUet  by  the  late  hrd  ihan^ 
Efcape  War-  ^^/^^  Coxvper  for  a  contempt  in  obftru£ling  the  execution 

n  ' .     .    of  his  lordfhip's  warrant  for  the  commitment  of  Pam's  father. 

One  committed    ^*  '^  r       %  \      i  i  i         i   •     -n-  rr 

in  equity  for  a  for  thc  non-payment  of  a  debt  decreed  to  the  plaintili  Htnch^ 
cu?„'rS«i"hef  liffh  and  Pain  having  removed  himfclf  to  the  king's  bench, 
taken  on  lord      and  being  let  at  large  by  the  marihal,  hrd  chief  juflice  Pratt 

chancellor  •  **  ^  .ni^*  ^-ir*. 

vrartant,  fiich  granted  his  efcape  warrant  agamit  him,  tipon  which  Pam  was 
rin"efM^*wtf!   taken  in  the  Strand^  and  committed  to  Newgati  as  the  county 

And  it  being  thought  by  Paints  counfcl,  that  an  efcape  war- 
rant would  not  lie  in  this  cafe,  it  was  moved  that  the  warrant 
might  be  returned  j  which  being  granted. 

The  prifoner  now  moved  to  be  difcharged,  infifting  that  an 
efcape  warrant  did  not  lye,  in  regard  the  ftatute  of  the  (h) 
{f>\^  v;dc  etiam  £j.(j  ^f  queen  Annty  cap.  6.  which  gives  the  efcape  warrant, 
fpcaks  only  of  perfons  committed  by  any  of  the  courts  of  re-* 
cord  at  JVeJlmivJier^  upon  any  aftion  of  debt  or  damages,  or 
for  d  contempt  in  not  performing  orders  or  decrees  made  in  courts  of 
equity ;  fo  that  the  ftatute  does  not  extend  to  perfons  commit- 
ted for  contempts  generally,  but  it  muft  be  for  a  **  contempt 

"  for 


% 


f 
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<*  for  not  performing  an  order  or  decree/'     Exaptio  prohttt   Pain'sCasi* 
regulamy  and  the  ftatute  mentioning  this  contempt^  excludes 
all  othen ;  now  Painj  though  committed  for  a  contempt,  yet 
was  not  committed  for  a  contempt  in  not  performing  any  order 
or  decree,  there  being  no  order  or  decree  againft  Pain.  • 

Indeed  \tPain*s  father  had  been  compiitted,  and  had  efcaped,  [  440  ] 
there  being  an  order  againft  him  for  payment  of  money,  an 
efcape  warrant  would  have  lain  againft  himi  but  Pain  the  fon 
was  not  within  the  aA,  he  not  being  to  perform  any  order  or 
decree)  and,  when  committed,  was  only  to  fufier,  and  not  to 
perform  any  thing. 

That  this  ftatute  being  a  penal  law,  whereby  the  party  was 
to  be  imprifoned  without  bail  or  mainprife,  was  to  be  taken 
ftri^y,  and  not  to  be  enlarged  by  equity ;  and  the  intent  of 
it  was,  to  preferve  the  property  of  the  fubjefl,  not  to  puniih 
mere  contempts. 

Accordingly,  and  for  thefc  reafons,  it  was  adjudged  by 
all  the  judges  of  the  king's  bench,  feriatitn^  that  this  warrant 
did  not  lye. 

But  there  being  an  order  of  chancery,  that  Pain  the  pri- 
foner  (hould  be  kept  within  the  walls  of  the  FUety  and  he 
now  efcaping  out  of  the  gaol  of  the  court  of  king's  bench,  the 
court  made  a  rule,  that  Pain  (hould  be  delivered  by  the  keepers 
of  Newgate  to  the  marfhal  of  the  king's  bench,  to  be  there 
kept  in  clofe  confinement,  according  to  the  intention  of  the 
order  in  chancery,  whereby  he  was  confined  within  the  walls 
of  the  Fleet. 


Law  fon  verfus  Law  fon. 


[441  ] 

Cafe  126. 

THE     teftator  being  languiihing  upon    his  death-bed,  575?  pi.'V 

delivered  to  his  wife  a  purfe  of  gold  containing  about  ^**,v*[|*'  ^**'^* 

100  guineas,  and  bid  her  apply  it  to  no  other  ufe  but  her  otvn^  Hufl»jtni  upon 

and  likcwife  drew  a  bill  upon  a  goldfmith  to  pay  100/.  to  his  deliver  to  hi* 

,  .  wife  a  purfe  of 

100  guinrat,  and  bids  her  apply  it  to  her  own  ufc.  This  is  donitto  caufa  mortis»  and  a  good  legacy 
to  the  wife,  and  fliall  not  go  to  th?  executors  or  adminiflrators  of  the  hufband,  if  tlierc  is  fufficient 
to  pay  debts.  So  Hkew-fc  if  the  hufbjnd  being  ill  (ut  fupra)  draws  a  bill  on  hh  goidfmith  to  "pay 
his  wife  100  !•  for  momning,  this  i$  a  good  appointment.  More  doabtfiil|  if  the  moaey  oa  the  hili 
Wff^  received  io  the  hniband's  life-umr. 

A  a  :?  wife, 
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tsAwiov  ^«     ^^^^y  ^^  ^^y  *^  mourning  and  to  maintain  her  until  her  lifc^ 
Lawson,      rent  (meaning  her  jointure)  fhould  become  due,  and  foon  af- 
terwards, {viz.  about  feventeen  days  after  the  drawing  of  the 
bill)  the  teftator  died. 

This  coming  on  upon  the  matter's  report,  the  maJUr  ef  the 
nils  was  clearly  of  opinion,  that  as  to  the  purfe  of  gold,  ic 
was  donatio  caufa  mortis ^  in  regard  the  teftator  was  then  Ian- 
guifhtng  upon  his  death-bed  ^  and  therefore,  it  being  in  nature 
of  a  legacy,  and  not  to  take  efFed,  but  in  cafe  of  the  donor's 
death,  under  fuch  circumftances,  a  man  might  give  to  his 
wife ;  and  it  was  the  ftronger,  it  being  faid,  that  ihe  was  to 
apply  it  to  no  other  ufe  but  her  own ;  for  confequently  ihe  was 
not  to  apply  it  toiler  hulband's  ufe. 

His  Honour  further  obferved,  that  this  being  donatio  caufi 
mortis^  need  not  be  proved  with  the  teftator's  will,  neither 
need  any  fuch  gift  tho'  in  nature  of  a  legacy  be  fo  proved  ; 
for  they  operate  as  a  declaration  of  truft  upon  the  executor, 

t  44^  ]  ^^  ^^  ^^  ^^^'  point,    the  court  at  firft  held,  that  the 

tcftator's  ordering  the  goldfmith  to  pay  loo/.  to  his  wife 
was  but  an  authority,  and  determined  by  the  teftator's  death. 
To  which  Mr,  P^ernon  replied,  that  this  was  an  authority 
coupled  with  an  intereft,  and  being  given  for  mourning,  it 
could  not  take  cSc&.  but  upon  the  teftator's  death,  and  there- 
fore his  death  could  AOt  be  a  revocation ;  which  feemed  to 
)iave  weight  \  but  his  honour  doubted,  whether  there  could 
be  a  donatio  caufa  mortis  without  an  adual  delivery  to  fuch 
donee ;  at  leaft,  it  was  a  point  not  fettled,  for  which  reafon^ 
he  would  (he  faid)  referve  it  for  further  confideration.    ( i ) 

Afterwards  in  Hilary  Facation^  1718.  tht  mqfter  of  the  rolls 
delivered  his  opinion  folemnly  on  both  thefe  points: 

That  the  delivery  of  rfic  purfe  was  good;  and  muft  operate 
as  a  donatio  caufi  mortisy  ut  res  magis  vaUaty  isfc,  Becaufe  other- 
^ife  one  could  not  give  to  his  own  wife,  and  there  being  a 
delivery  by  the  teftator  in  his  laft  ficknefs,  and  when  he  was 


/ 1)   The  cafe  pf  ^ard  v,  Tumir,       be  a  fufficicnt  delivery  of  different  kinds 
If  Vez,  431.  collcas  all  the  law  upon       of  property  to  giyc  cfieft  to  fuch  do- 


the  fabjed  of  donations  cau^a  mortis,       nations* 
piKl  particularly  coniidcrs  what   ihaU 
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b  dear  hit  end,  tnd  the  bidding  hit  wife  ipply  it  to  no  ctbet    Lawion  ^, 
ufetban  her  own,  made  this  part  of  the  cafe  plains  and  be      i-AWsoii. 
cited  Swinburne  1 8.  where  it  appeart  there  are  three  fortt  of 
.gifts  £atiJ3  martisf  and  faid  this  was  in  the  nature  of  a  legacy 
to  the  wife. 

ai^.  As  to  the  bill  of  lOO  /.  drawn  upon  his  goldfmith  pay«- 
able  to  his  wife  to  buy  her  mourning,  and  to  maintain  her 
until  her  life^rent  {viz.  jointure}  ibould  come  in : 

This  bis  honour  held  good,  and  to  operate  at  an  appoint-  [  443  ] 
ment ;  that  if  the  wife  had  received  it  during  the  huiband^ 
life- time,  it  would  have  been  liable  to  fome  difpute,  but  th^t 
he  apprehended  this  amounted  to  a  direc^on  to  his  executors, 
that  the  100  /.  fhould  be  appropriated  to  his  wife's  ufc^  And 
he  inclined  to  think,  that  even  if  the  wife  had  received  it  in 
the  hufband's  life-time^  fhe  fhould  have  kept  it;  that  being 
for  mourning,  it  might  operate  like  a  diredlion  given  by 
the  teftator  touching  his  funeral,  which  ought  to  be  ob- 
ferved,  though  not  in  the  will ;  that  the  court  ought  to  go  as 
far  it  could,  to  aflid  the  meaning  of  the  party  in  this  cafe; 
here  was  a  wife  attending  her  hufband  in  his  laft  ficlonefs,  and 
die  hufband  fenfible  of  her  afFe£kions,  was  conferring  gifts 
upon  her,  and  thofe  not  extravagant  (for  then  he  admitted 
equity  ought  not  to  make  them  good)  but  the  gifts  were  but 
aooA  whereat  the  perfonal  eftate  amounted  to  8000  A  fo  that 
this  was  only  an  inftance  of  the  tender  care  of  an  affedt* 
onate  hu(band  towards  his  wife;  wherefore  it  was  decreed  ac« 
cordingly. 


M 


Drake  ver/us  Robinfon.  Cafe  127. 

R.  miliam  Bernen  of  Hadham  in  Herifordjhin^  having  aj^^^,^* 

made  a  fettlement  of  a  real  eftate  upon  his  wife  for  her  Oaej^^tii 

jointure,  and   having  contraded  ieveral^debts,  made  his  will,  mdeta^^a 

and  thereby  devifed  all  his  real  eftate^  not  comprised  in  the  bw^lSTpft* 

fettlement,  to  truftees  and  their  heirs  for  the  payment  of  his  JJ^^Jj!^;^ 

debu,  and  was  feifed  of  feveral  freehold  and  copyhold  lands,  kaTini  Avrea* 

bold  to  the  ufc  of  his  will  5  regularly  the  copyhold  (hall  not  paTt  wUhoat  being  mentioned  *  iwhd^f 
Bientioncdy  equity  wiU  on  behalf  of  crcditort  fupplv  the  want  of  a  furiender.  Bn^  if  the  fitehold 
ffta^  be  not  fHfllcient  to  pay  the  debts,  the  copyhold  being  real  dtate  flui}l  be  Uablf  • . 

A  *  4  tut 
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DuAits  <;•    but*  had  hot  furrendered  his  copyhold  lands  to  the  ufe  ofhh 
Robinson,    ^jh^  j^^j  jjgj  leaving  three  fons,  and  part  of  the  copyhold  was 
[*444  ]       of  the  nature  of  Burrough  Englijh. 

OljeSled^  The  copyhold  does  not  pafs  by  this  devife^  for 
though,  in  the  cafe  of  creditors^  equity  will  fupply  the  want 
of  a  furrender,  yet  the  copyhold  ought  ever  to  be  mentioned 
in  the  will,  efpecially  where  (as  in  the  prefent  cafe)  there  is 
a  freehold  eftate  that  will  fatisfy  the  words  of  the  will. 

Lvrd  chancellar :  If  the  copyhold  pafles,  the  youngeft  fon^ 
who  is  iniitled  to  fuch  part  thereof  as  is  Burrough  EngUJh^  muft 
contribute  to  pay  his  proportion  of  the  debts.  As  betwixt  the 
fons,  it  is  a  doubtful  cafe ;  but  with  regard  to  the  creditors,  if 
there  \>t  not  an  eftatt  fufficient  for  the  pa3mient  of  the  debts 
without  the  copyhold  lands,  my  opinion  is,  thefe  ought  to 
pafs. 

The  man  is  not  a  juft  man  unlefs  he  takes  care  to  pay  his 
debts ;  for  which  reafon  he  has  made  choice  of  words  large 
enough  for  that  purpofe,  a  copyhold  eftate  being  a  real  eftate. 

And  fince  .the  teftator*s  firft  intention  is  to  be  honeft,  and 
^ay  his  debts,  to  cramp  fuch  his  defign  by  a  narrow  conftruc* 
tion,  feeins  like  being  acceilary  to  the  making  fuch  teftator  A 
knave  even  againft  his  will. 

But  let  the  maftcr  firft  fee  whether  there  be  enough  without 
the  copyhold  for  the  payment  of  the  debts.  ( i ) 

(i)  Vide  Harris  v.  Inghdeiu,  poft.  3  vol.  96. 


^.    ^g  Balch  verfus  Waftall. 

-ccllor        r  I  ^  H  E  defendant  owed  money  to  the  plaintiff  by  bond,  and 

Parker.         J[     the  plaintiff  having  outlawed  the  defendant  before  judg- 

X.  h»TiDg  out-   ment,  brought  his  bill  in  this  court  againft  the  defendant,  tmd 

'Itwed  B.  brings  «        4-        t       1  #•      • 

t  bill  Agaioft  B.  one  that  was  a  truftee  for  the  defendant  as  to  an  annuity  of 
fMB.'witrrc!  ^o'-  p^r  annum  ity'iki  to  the  defendant  out  of  a  perfonal 
fpea  to  »n  an-   eftatc,  in  order  to  fubjeft  this  annuity  to  the  plaintiff's  debt. 

jiaity»to  fubjed, 

tni5  annuity  to  tht  ptaintifF^s  debt.     The  attorney  general  ought  to  be  made  piirty,  and  the  plaintiff 

mud  gee  J  leafc  tr  grant  io  the  court  of  exche^ner  from  the  cruwnt 

On 
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On  its  being  objcftcd,  that  this  bill  did  not  lye,  all  the  de-  b^^ch  v* 
feudist's  eftate  being  forfeited  to  the  crown,  Mr.  VemM  infift-  Wastall. 
ed,  diat  fince  the  plaintiff  had  gone  as  far  as  he  could  at  law, 
and  was  hindered  by  the  contempt  of  the  defendant,  and  this 
being,  a  matter  of  truft,  and  a  creature  of  equity,  the  plaintiff 
•ttght  rather  to  be  relieved  here,  than  fent  to  another  court: 
Frmfbrii  fit  ptr  plura^  fuod  fieri  foteft  per  pandora  \  and  he  cited 
a  cafe  where  lord  Nottingham  had  held,  that  one  who  had  a 
judgment,  and  had  lodged  z  fieri  facias  in  the  fherlff^s  hands, 
to  which  nuHa  bona  was  returned,  might  afterwards  bring  a 
bill  againft  the  defendant,  or  any  other,  to  difcover  any  of  the 
goods  or  perfonal  eftate  of  the  defendant,  and  by  that  means 
to  affed'the  fame ;  but  he  muft  firil  go  as  far  as  he  can  at 
law,  by  delivering  this  writ  of  fieri  facias^  and  getting  it  re« 
* turned. 

And  to  this  the  court  at  firft  inclined;  but  afterwards  wert 
of  another  opinion ;  forafmuch  as  by  the  outlawry  all  the  de- 
fendant's intereft,  as  well  equitable  as  legal,  was  forfeited  to 
the  crown;  and  though  the  plaintiff  was  intitled  to  a  grant  .  .  <. 
tfiereof  from  the  crown,  which,  upon  application  to  the  court  '*  ^^  ^ 
fbf  exchequer,  he  would  of  courfe  have,  yet,  ilnce  this  trufl 
continued  in  the  crown  until  taken  out,  they  direded  the 
plaintiff  to  get  fuch  grant,  and  make  the  attorney  general  a 
party,  and  then  to  come  again. 

And  agreeable  hereto,  afterwards  in  Eafier  Term  tyvt*  in 
tha  cafe  of  Hayward  verfus  Fry^  where  J.  S.  owed  the  plaintiff 
100/.  and  the  defendant  Fry  owed  J,  S.  loo/.  on  note,  and  the 
^IsLii^iS Hayward OMtlsLWGd  J,  S.  and  brought  a  bill  againft  J.  S. 
and  Fry  to  have  this  loo/.  paid  him,  the  mafler  of  the  rolls  de- 
clared the  plaintiff  could  have  no  tide  but  by  grant  under  the  ex- 
chequer feal,  all  the  perfonal  eftate  of  J.  S,  being  vefted  in  ^e 
[  crown  by  the  outlawry,  and  put  off  the  caufe  in  order  that  the 
plaintiff  might  get  fuch  grant,  and  make  the  attorney  general  a 
party,   (i) 

(1)  So,  Re;tv.  Foivler.  Bunb.  $8. 


£ail 
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Cafe  129.      g^^j  ^^  Clarendon  and  Mr.  Bllgh  and  his  Wife 

Lord   Chan-  ••      tt        • 

cciior  ^^^  Hornby. 

Parkkr, 
On  a  partition       A     Partition  was  decreed  of  the  eftate  late  Sir  J^fiph  ^Z- 

lverJ^A"to7!hc   Jl\  liam/on%  two  thirds  whereof  belonged  to  lady  Tbiodsfia 

eftate  need  not    sUgh.  and  one  third  to  the  defendant  Homh ;  the  eftate  con- 
be  dmded;  but         **  ^       .  ,      ^ 
fufficientifeach   lifted  (among  Other  things]  of  a  great  houfe  called  Cohb^m^ 

ToT^l  "hTrl  ^'Hf'y  *nd  Cobham^Park  in  Kmt,  and  of  farms  and  lands  about 

an  equal  ihare  of    jt  of  X  000  A  pef  Onnum. 
Che  whole.  * 

The  defendant  Homhy  infixed  to  have  a  third  of  the  bouf^ 
and  alfo  a  third  of  the  park  afligned  to  him  by  the  commiiEonf- 
ers  who  were  to  make  the  partition. 

r   -,-  J  And  this  matter  coming  on  bc/ore  the  lord  cbanceOor  upqn  a 

petition^  it  was  urged  on  behalf  of  Mr.  Hornby^  that  as  he  was 
intitled  to  a  third  of  the  whole,  fo  confequently  he  was  to  have 
a  third  of  the  houfe  and  park;  and  in  many  cafes  in  the  law^ 
things  entire  in  their  nature,  as  an  houfe,  a  mil),  or  an  ad- 
vowfon,  might  be  divided ;  (b  a  tenant  in  common  (hall  have 
half  the  houfe,  every  other  toll-difli,  and  every  other  turn  of  a 
church,  l^c.  that  thus  it  would  be  at  law^  in  cafe  of  a  writ 
de partlthne  facienda  ;  and  in  this  cafe  aquitas  fequitur  legem. 

Lord  chancellor:  Care  muft  be  taken,  that  the  defendant 
Hornby  fhaU  have  a  third  part  in  value  of  this  eftate ;  but  there 
is  no  colour  of  reafon,  that  any  part  of  the  eftate  fhould  be 
leflened  in  value,  in  order  that  the  defendant  /f«nf^.j3iould 
have  one  third  of  it;  now  if  Mr.  Hornby  fhould  have  on<J  third 
of  the  houfe,  and  of  the  park,  this  would  very  much  leflen 
the  value  of  both.  •  >    ::    ' 

If  there  were  three  houfes  of  different  value  to  be  divided 
amongft  three,  it  would  not  be  right  to  divide  every  houfe, 
for  that  would  be  to  fpoil  every  houfe ;  but  fome  recompence 
is  to  be  made,  either  by  a  fum  of  money,  or  rent  for  owelty 
of  partition,  to  thofe  that  have  the  houfes  of  lefs  value. 

It  is  true,  if  there  were  but  one  houfe,  or  mill,  or  advow- 

fon  to  be  divided,  then  this  intire  thing  muft  be  divided  in 

manner  as  the  other  fide  contend;  /ecus  when  there  are  other 

lands,  which  may  make  up  the  defendant's  fharc. 

By 
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•By  tb€  fiiinc  rcafon, every  farm-h^ufc  ppon  the  cftate  muft   Clarendon 
bediridcdy  which  would  depreciate  the  eftate,  and  occafion;  ^*     ornby; 
perpetual  contention ;  and  it  may  be  the  intent  of  the  defend*       ^  ^^^  ^  . 
ant,  when  this  partition  is  made,  to  compel  the  plaintiff  to 
give  the  defendant  forty  years  purchafe  for  his  third  Qf  the  houfe 
and  park* 

Therefore  fince  the  plaintiff  Bli£h  and  his  wife  have  two 
diirdS)  I  recommend  it  that  the  feat  and  park  be  allowed  to 
theiDy  and  that  a  liberal  allowance  out  of  the  reft  of  the  eftate 
be  made  to  the  defendant,  in  lieu  of  hi$  ibare  of  the  houfe  and 
park. 

Butler  &  Anne  Ux'  ver/us  Duncomb.  Cafe  130. 

Lord    Chan* 

UPON   the  marriage  of  derge  Duncomb  with  Mary^  ccllor 

one  of  the  daughters  of  the  late  lord  C.  J.  PolUxfen^  Parker. 

the  defendant  George  Vuncomk  the  Ather  covenanted  to  fectlo  10  M^/433. 

lands  in  the  articles  mentioned  (being  400  A  a  year)  on  George  \}^J  h^e.^^' 

Duncomb.  the  fon  for  life,  remainder  to  Mary  his  intended  wife  Term  created 

for  life,  remainder  to  the  firft  and  every  other  fan  of  the  mar-  Jortfons^comt 


riagc  in  tail  male,  remainder  to  truftces  for  five  hundred  years,  mcrcing  aftc 

-  ^    .         .  .  .  --.        the  death  of  the 


ftcr 

the  truft  therein  mentioned,  remainder  to  the  ufe  of  the   f  *ther  and  mo- 
defendant  G«;y/  Duncmb  in  fee.  I^'^^^fh^  ;~* 

tions  from  and 
•fter  the  commencement  of  the  term.  Father  dies  leaving  a  daughter.  Decreed  the  portion  is  veftcd 
bat  not  raifeabie  during  the  life  of  the  mother. 

The  truft  of  the  five  hundred  years  term  was  declared  to 
be,  that  the  truftees  fhould,  from  and  after  the  c&mmencemint  of 
the  termy  raife  portions  for  the  younger  children  of  the  mar- 
riage, viz.  if  but  one  younger  child,  then  3000/.  if  more,  [  449  ] 
4000  L  to  be  raiied  by  the  rents  and  profits,  or  by  fale,  demife, 
or  mortgage,  and  payable  at  twenty^one  or  marriage. 

TTic  marriage  took  effeft,  and  there  was  ifliic  a  daughter 
only  (the  plaintiff  ^iv/i/)  and  George  th^  hulband  died. 

Afterwards,  purfuant  to  the  articles  and  a  decree  in  this 
court,  the  defendant  George  Duncomb  fettles  the  fame  premillcs 
(being  400  /.  per  annum)  on  his  daughter-in-law  Mary  for  life, 
remainder  to  truftees  for  ^00  years,  the  reverfion  to  the  de- 
^ad^nt  George  Duncomb  himfelf  in  fec« 

Thf 
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BuTLiR  €f.         '^^  ^^^  of  the  five  hundred  years  term  is,  (as  before)  that 
DuKcoMB.     Ac  truftees  (hould,  from  and  tfiir  the  commenctnunt  rftbe  ierm^ 
by  rents  or  profits,  fale,  demife,  or  mortgage,  raife  3000  JL  to 
be  paid  to  the  plaintiff  >/im^  at  her  age  of  twenty-one  or  mar- 
riage; but  there  is  no  provifion  for  maintenance. 

The  plaintiff  John  Butler^  who  was  but  a  mercer  in  GuiU 
fordy  and  of  mean  circumftances,  by  ftealth  and  bribery  pre- 
vails with  the  plaintiff  Anne  (when  but  fifteen,  and  without 
the  confent  of  any  of  her  relations)  to  marry  him,  and  with  her 
brings  this  bill  for  the  portion. 

It  was  urged  for  the  plaintiff,  that,  though  the  man  bad 
been  in  fault,  yet  this  was  now  as  the  wife's  fuit  for  her  por- 
tion, in  which  the  hufband  joined  but  for  conformity ;  and 
therefore  his  indirefi  pra£tices  in  procuring  the  marriage  were 
out  of  the  cafe.     ^9d  cur*  conceffit. 

Next  it  was  infifted,  that  the  500  years^'term  was  veiled  in 
[  45^  ]  A^  truftees,  prefently,  on  fealing  the  deed ;  and  was  affign- 
able  and  faleable ;  and  that  a  provifion  for  a  portion  was  to 
be  favoured ;  fo  that  if  it  could  be  any  ways  confiftent  with 
the  deed,  it  fhould  be  paid  at  fuch  time  as  there  was  occafion 
for  it,  and  not  wait  until  the  death  of  the  parent  the  mother, 
who  being  now  but  forty^three  years  of  age,  the  daughter 
might,  at  that  rate,  be  fixty  years  of  age,  before  her  portion 
would  be  payable. 

That  though  the  words  were,  iii^ti\itXx^x^tts  from  and  after 
the  commencement  of  the  term  fhould  raife  the  portion,  yet  (it  was 
faid)  there  was  a  legal,  and  an  equitable  commencement  of 
the  term ;  it  was  plain  there  was  an  eftate  of  the  term  fubfift- 
ing,  by  which  the  portion  could  be  raifed,  and  equity  would 
call  for  it,  when  there  was  moft  occafion,  which  was  upon 
the  daughter's  marriage ;  and  when  the  payment  by  expreft 
words  was  appointed  to  be  at  the  daughter's  age  of  twenty-one 
or  marriage,  the  other  words  inconfiftent  with  thefe,  fhould 
be  rejected  as  repugnant ;  that  whenever  it  (hould  be  raifed, 
it  muft  carry  intereft  from  the  marriage,  it  being  appointed  to 
be  then  paid ;  and  therefore  to  raife  it  now  would  be  moft 
beneficial  to  the  daughter,  and  not  prejudicial  to  the  rever- 
fioner,  who  in  all  events  was  to  pay  intereft,  either  to  the 
daughter,  or  to  the  mortgagee,  and  it  couH  not  be  material 
to  which. 

That 
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.  That  it  mift  the  rather  have  this  conftru^on,  in  regard,  in    Butler  ^. 

ibis  caiii,  there  vas  no  maintenance  provided  for  the  daughter,    Pum^^o^'* 

•mil  her<ixirdon  became  pajrable. 

-  Befides,  Ae  perfon  here  contended  with,  was  only  the  fa* 

ther,  who  had  tiie  reveHion  in  fee,  and  had  received  the  4000  /. 

which  was  the  mother's  portion ;  and  yet  now  made  a  difficulty 

of  parting  with  3000  /. 

*  That  though  the  fettlement  in  this  cafe  was  after  the  mar-      [  451  ] 

n^»  7^  the  plaintifis  grounded  their  pretenfions  upon  the 

articles  made  before  marriage  ;  and  notwithftanding  it  might 

be  objeAed,  that  the  plaintiff  the  daughter  Anm  was  not  a 

younger  child  within  the  truft  of  that  term,  yet  as  a  daughter, 

thougfi  firft  born,  when  there  was  a  fon  born  after,  was,  in 

equity,  deemed  to  be  a  (a)  younger  child,  fo  here  (he  fhould   («)  Ante  14$. 

be  confidered  in  the  fame  light,  for  that  othcrwife  (he  could  bIIIc/''^"' 

be    intitled  to  nothing  within  thofe   articles,     ^/gd  curia 

mmceffiu 

And  as  to  authorities,  Mr.  Femon  cited  the  cafe  of  Hellter 

and  J$nis^  determined  in  the  time  of  the  {b)  lords  commiffi-  a\  oecrcci  hs 

oners^  and  where  it  was  decreed,  that  a  rcverfionary  term  for  ^^*  **'^*^*  ^'*"^* 

years,  expefbnt  upon  the  death  of  the  mother,  fhould  be  fold  14th  Nov.  i  w. 

for  the  payment  of  a  portion  at  the  marriage  of  the  daughter ;  ^,^1 7^,^71" 

fo  likewife  was  it  rcfolvcd  in  the  cafe  of  [c)  Stainifcrth  vcrfus  **y  '^•^  *°"*" 

Siaini/orth.        •  hciring,  and  a. 

,        ,     ,      ^  S*'n  affirmed 

upon  an  appeal  to  the  houfc  of  lords.  (!)  a  Vern.  460. 

f 

And  in  a  much  ftronger  cafe  than  the  principal  one,  that  of 
{ii)  Gerrard  vtx{]xs  Gerrard^  where  an  eftate  was  fettled  upon    WaVfm.458. 
Sir  CharUs  Gerrurd  for  life,  remainder  to  lady  Gerrard  for  life,   ^Qt'pi^r5;int 
remainder  fo  truftees  to  raife  5000/.  portion  for  a  daughter   ^  •  i"-«»^'>»f )  ""=>  • 
by  the  marriage,  if  but  one,  to  be  paid  within  fix  months  after 
the  death  of  the  father  and  mother^  on  the  father  Sir  CharUs\ 
4ying,  leaving  a  daughter  and  no  fon,  the  daughter  had  a  de- 
cree for  raifing  the  portion  in  the  life  of  the  mother  the  lady 
Gerrardf  who  is  yet  living.     And  in  the  cafe  of  [e)  Corbet  and    (•)  S*»It  155. 
MaidwiUy  this  cafe  of  Gerrard  and  Gerrard  was  allowed  by 
lord  Cmfer,  though,  it  was  admitted,  he  faid,  if  it  had  been      r  n 

r/s  Integra^  he  would  not  have  gone  fo  far.  L  45     J 

3  Alfo 
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BuTLBRT.  AKoJonis  (7%0.)  201.  Greaifn  and  MaJdifin^  ^ms  \ 
DfrNcoM b;  ^ere  a  journeyman  mercer  married  the  daughter,  an* 
portion  was  to  be  raifed  by  a  term  for  years,  if  the  Athei 
without  ifllie  male  by  the  marriage,  and  fhould  leave  a  ds 
ter;  and  the  mother  on  her  death  leaving  a  daug^it^, 
judges  to  whom  the  cafe  was  referred  for  their  opii 
determined  the  portion  to  be  due  in  the  life  q{  the  father. 

Lord  ehaneeUor :  Though  Gerrard  and  Gerrard^  and  Gr 
and  Maddifcn  were  ftrong  cafes,  yet  this  cafe  feems  to  gc 
farther ;  and  as  lord  chancellor  Coxjuper  (whom  his  lordfhip 
pleafed  to  fay  he  unequally  fucceeded)  declared,  that  if  t 
cafes  had  come  before  him,  he  would  not  have  gone  fb 
I  for  my  part  declare,  I'll  not  go  a  jot  farther ;  but  w 
things  are  fettled,  and  rendered  certain,  it  will  not  be  fo 
terial  how,  as  long  as  they  are  fo,  and  that  all  people  know 
toaa,  (i) 

The  words  [from  the  commencement  of  the  term]  mui 
intended,  commenamint  in  poffiffion ;  and  in  this  cafe,  if 
truft  of  the  term  had  been,  that  the  truftees,  after  the  o 
mencement  of  the  term,  and  not  bifrre^  fhould  raife  the  | 
'tion,  there  could  then  have  been  no  doubt,  but  the  term  c 
have  commenced  before  the  portion  could  be  raifed.  h 
here  thofe  negative  words  are  plainly  implied ;  for  when 
deed  fays,  after  the  commencement  of  the  term,  it  plai 
(hews  the  intention  of  the  parties  to  be,  that  it  (hould  not 
before,  and  can  have  no  other  meaning. 

|.  1  And  the  penning  of  it  in  fuch  manner  might  be  owing  I 

"^  rcafonable  and  prudent  care  in  the  parents,  to  prevent  i 

eftate  from  being  eaten  up,  and  devoured  with  interefl ; 
if  the  reverfion  might  be  mortgaged,  it  might  have  been, 
the  fame  reafon,  mortgaged  immediately  on  the  marriage,  s 
the  mother  being  but  a  little  above  forty,  may  be  fuppofed 


(1)    Although  Gerrwrd  v.  Gerrard^  from  them.      Sandys  v.  Sandys,  p 

Greaves  V.   Maddi/oM,  &c.    have    been  707.     Rerejiy  v.  A enuland.  poii.  2.  n 

conftantly  received  as  the  law  of  the  93.     Ra'uenhilly.  Danjey.  pofl.  2.  \ 

court,   yet  judges  in  later  times  have  179.     Bromtv.  Berkeley,   poft,  2.  1 

expreffed  their  opinion  of  the  inconve-  484.  HehbUtlywaitew.  Cartwrrght.  i 

nience  attending  thofe  determinations,  tcaip.  Talb.   31.      Stanle;  v.  Sian. 

and  have  anxioufly  fought  for  circum-  1  Atk.  549.     Hall  v.  Carter.    2  A 

fiances  to  diftinguifh  the  modem  cafes  354.     Stevens  v.  Dethick.  3  Atk.  3 

U 
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lift  to  doiiblt  that  number  of  years,  viz.  to  eighty  or  up-    BtrTtm*. 
Wtfdit  withiA  which  time  the  3000/.  mortgage-^moacy  would    Dvnoomb» 
bt  mor«  than  trebled,  and  the  mortgagee  might  f<preclofe,  and 
by  fttting  reports  of  the  money  due  might  make  his  intereft 
principaKas  it  muft  be  after  the  (a)  report  confirmed  J  by  which  (V)  vide  poft 
ncMS  the  whole  reverfion  of  400  /.  f^  amuii  would  be  inevit-   fu,°c]^rk^''uj* 
aUyiwaUowcdup.  f^'Bt^T'' 

Therefore  to  prevent  this  hardihip  on  Ae  family,  the  words     * 
ftem  to  bsre  been  inferted,  and  can  have  no  other  raetning, 
than  that  the  portion  fhould  be  |^ifed  after  the  coqamencement  v 

of  the  term  in  pofleffion,  whereby  the  parties  have  fixed  a 
time  for  the  raifing  it,  which  words,  though  fo  prudently 
inferted  for  the  prefervation  of  the  eftate  from  a  probability 
of  bttxig  loft,  the  other  fido  would  nevertheleis  have  rejeded* 

Alfe  his  lordihip  did  not  feem  to  take  it,  that  the  portion 
Ihorid  carry  intereft  from  the  marriage ;  though  I  did  not  ob« 
ferv£  that  the  couit  gave  any  opinion  as  to  that  matter,  but 
faid,  that  if  it  were  to  yield  intereft  yet  decreeing  a  mortgage 
ID  be  made,  would  carry  it  further,  by  putting  it  in  the  power 
of  the  mortgagee,  by  a  bill  of  foreclofure,  to  make  even  the 
intereft  principal  upon  every  report  j  and  that  if  this  portion 
was  due,  the  truftees  (if  tbey  thought  fie)  might  make  the 
mortgage,  without  coming  to  the  court,  at  Icaft  it  feemed  (o  r  m^^  i 
hard  a  cafe  upon  the  reverfioner,  that  equity  ihould  not  de- 
cree it. 

As  to  tKe  obje<^ion,  that  the  fettlement  did  not  provide  a 
maintenance  until  the  portion  was  payable,  there  was  no  rea- 
fon  that  equity  fhould  fupply  it,  any  more  than  that  it  fhould 
fupply  the  want  of  a  portion,  if  none  had  been  provided;  but 
this  might  be  induftrioufly  omitted  by  the  fettlement,  as  in- 
.  tending  to  leave  the  child  to  depend  upon  the  mother,  who, 
by  the  law  of  the  land,  and  of  nature,  was  bound  to  pro^ 
Tide  for  it** 

Moreover  the  court  obfcrved,  that  here,  in  the  truft  declar- 
ed by  the  marriage  articles,  of  the  500  years  term,  it  was  not 
faid  (as  ufual)  that  if  there  fhould  be  ifTue  male,  and  fuch  ifTue 
fhould  die  before  twenty-one  without  ifTue  male,  then  the 
term  fhould  ceafe.  So  that  if  there  had  been  iiTue  male  of  the 
marriage,  and  that  iflue  bad  furvived  twenty-one,  and  had  at 

any 
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BuTLiRtr.  uj  time  afterwards  died  without  ifliie  male,  the  daughte 
PuMcoMB*  would  have  been  intitled  to  her  portion  of  three  thoufani 
pounds,  aind  (as  the  other  fide  contended)  to  the  intereft  fron 
her  marriage.  [But  quan^  for  this  feems  otherwiie  as  to  th< 
intereft,  in  regard,  if  there  had  been  iflue  male  that  attainei 
twenty-one,  fuch  iflue  male  might  by  a  recovery,  have  baite< 
the  (iibfequent  term  of  500  years,  and  during  die  life  of  fuel 
ifliie  male,  the  prindpal  of  the  portion  would  be  intirely  pre* 
carious,  and  therefore  not  due,  and  for  the  fame  reafon  coulc 
not  carry  intereft.] 

That  it  was  no  objedion  to  the  grandfather,  that  he  ha< 
teceived  4000/.  portion  upon  the  fon's  marriage  with  th< 
plaintiff's  modier,  and  therefore  ought  not  to  fcruple  parting 
with  3000  /.  to  the  plaintiff  his  grandaughter ;  fince,  |br  tha 
C  455  3  4^^^  '*  ^^  grandfather  fettled  a  jointure  of  400  /.  a  year  upoi 
the  fon's  wife,  which  might  be  fo  long  enjoyed  by  her,  as  t< 
make  it  a  dear  bargain,  upon  the  common  methods  of  pur< 
chafe. 

However  the  cafe  being  of  confequence,  lord  Cbaucdkr  wi' 
journed  it,  and  directed  that  in  the  mean  time  precedents  flioiili 
be  laid  betore  him. 

(fj  SMiy  1719.  Afterwards  upon  the  {a)  laft  day  of  caufes  in  Eafter  Tern 
1 7 1 9,  lord  chancellor^  having  taken  time  to  confider  of  the  cafe 
did  folemnly  deliver  his  opinion. 

He  faid,  the  queftion  being,  when  this  portion  of  3oooi 
fhould  be  raifed  ?  he  Ihould  anfwer,  prout  the  deed,  that  i 
Ihould  be  raifed  after  the  commencement  of  the  term  in  pof 
fe^on* 

That  the  declaring  by  the  truft  of  the  term,  the  portioi 
fhould  be  raifed  after  the  commencement  of  the  term,  implies 
a  negative,  that  it  {hould  not  be  raifed  before  ;  and  if  thof 
negative  words  had  been  inferted,  there  could  have  been  n< 
queftion  at  all. 

That  a  declaration  of  a  truft  was  like  the  prefcribing  a  lav 
to  a  truftce  which  was  to  be  obferved  by  him,  and  containei 
in  it  a  prohibition  to  ad  to  the  contrary  •,  it  was  fuch  an  af 
firmative,  as  implied  a  negative,  in  the  fame  manner,  as  thi 
declaring  in  the  truft  of  the  term,  that  3000/.  be  raifed,  im. 

plied 
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plied,  that  no  more  than  3000/.  (hould  be  raifed  ;  or  as  that     Bvtleb  *v. 
part  of  the  declaration  of  truft,  which  faid  the  3000/.  fhould    Duncomb. 
be  paid  to  the  daughter  at  her  age  of  twenty-one,  implied  it 
ihould  not  be  paid  before  twenty-one. 

That  it  had  been  objefted,  a  term  (efpecially  for  the  raifing  r  ^^6  ] 
of  portions)  might  in  fome  cafes  begin  earlier  in  equity,  than 
it  would  at  law ;  as  in  the  cafe  of  SaviU  and  SaviU  (which 
was  irgued  this  term)  where,  upon  the  marriage  of  the  lord 
EUmd  (fon  to  the  marquifs'of  Hallifax)  with  the  daughter 
of  the  earl  of  Nottingham^  a  rent-charge  of  2000  /.  per  annum 
was  fettled  upon  her  for  her  jointure,  and  a  term  of  ninety- 
nine  years  was  limited  to  commence  after  the  death  of  the 
lord  Eland  the  hufband,  determinable  on  the  death  of  his  then 
intended  wife,  in  truft,  the  better  to  fecure  to  her  this  rent* 
charge,  with  remainder  of  the  land  thus  charged,  to  the  firft, 
lie.  fon  of  the  marriage,  with  remainder  to  truftees  for  500 
years,  to  raife  portions  for  daughters,  if  no  iflue  male ;  the 
portions  to  be  paid  at  the  age  of  fixteen,  or  marriage,  which 
(hould  firft  happen;  and  afterwards  the  marquifsof //^i/j^A'fct-- 
tied  the  revcrfion,  by  way  of  voluntary  fettlemcnt  on  Sir  George 
Savik^  fubjed  to  the  limitations  and  charges  in  his  fon*s  fet«> 
tlement,  and  to  take  efiedl  on  failure  of  iflue  male  of  his  own 
body* 

In  which  cafe  h!s  lordjhip  allowed,  that  this  500  years  term 
for  portions  toolc  place  in  equity  from  the  death  of  the 
lord  Elandj  the  ninety-nine  years  term  being  raifed  for  a 
particular  purpofe  only,  (fcii)  for  fecuring  the  rent-charge, 
and  fubjedl  to  that  truft,  which  extended  only  to  part  of  the 
profits  : 

Whereas  in  the  principal  cafe,  the  whole  profits  of  the 
premifl*es  were  difpofed  of  until  the  commencement  of  the 
term,  [viz.)  to  the  mother  for  her  life,  which  diftinguifbcd  it 
from  the  cafe  of  Savile  and  Savile. 

Again,  it  had  been  objeiled,  the  portion  was  to  be  paid  at      r     ^7   1 
the  age  of  twenty- one  or  marriage,  and  fuicc  it  was  exprefly 
direfted,  any  claufe  to  the  contrary  might  be  rcjcdtcd  as  well 
as  this. 


Vol.  I.  B  b  But 
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DUNCOMB. 


(tf)  Vid.  poft. 
Vol.  II.  9f.;hi 
the  cafe  of  ke- 
ttiby  verfus 
Newland. 

[458] 


fiut  farely  it  is  a  rule  both  in  law  and  equity,  fo  to  con 
the  whole  deed  or  will,  as  that  every  clauie  (bould  hav 
efFea. 

He  agreed  the  intention  was  to  provide  for  a  daughter; 
ftin  not  fo  as  to  raife  the  portion  until  the  term  fhould  c 
mence ;  and 'yet  the  words  which  ordered  the  payment  o| 
portion  to  the  daughter  at  her  age  of  twenty-one  or  manri 
(hould  have  their  cfft& ;  viz,  they  fiioold  veft  a  right  in 
daughter  to  this  portion,  when  (he  had  attained  twenty- 
(as  {he  then  had)  and  having  attained  that  age,  her  per 
in  cafe  of  her  death,  (hould  go  to  her  executors  or  admini 
tors  as  a  vefted  intereft. 

That  in  the  order  and  nature  of  this  deed,  thr  portion 
firft  to  be  raifed,  and  then  to  be  paid  ;  but  ftill  the  fame  wa: 
to  be  raifed  until  after  the  commencement  of  the  term; 
to  take  it  in  any  other  fenfe  was  rather  expunging  than  < 
ftruing. 

That  there  was  no  precedent  againft.  this  ;  Corbet 
Moidwell  was  a  different  cafe;  and  yet  there  lord  Cowpi\ 
clared,  that  he  thought  precedents  bad  gone  further  tba 
(bould  have  carried  them. 

That  the  common  methods  of  fettlcments,  [a)  now  a  « 
directed,  that  no  fale  or  mortgage  (hould  be  made  for  ra 
of  portions,  until  the  premifles  (hould  come  in  po(ref 
which  though  not  conclufive  in  this  cafe,  yet  were  th< 
fo  many  protcftations  againft  the  unreafonablenefs,  am 
convenience  of  fuch  fales  of  reverfions ;  that  it  would  pi 
ruin  this  eftate,  and  the  reverfionary  intereft  therein,  i 
daughter  and  her  huft)and  had  a  power  to  raife  the  po 
in  this  manner ;  for  it  muft  carry  intereft,  and  that  ini 
may  afterwards  be  made  principal,  which,  with  the  c) 
of  the  fuit,  would  be  fo  heavy,  that  (in  all  probability 
eftate  charged  would  be  foreclofcd  before  it  could  < 
into  poITeffion,  and  it  would,  upon  every  removal  of 
fccurity,  be  ftill  harder  for  the  reverfioncr  to  procure 
ney. 
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So  tfaat  the  portion  in  this  cafe,  though  vcftcd,  was  not  to     Butikr 
cany  intereft  until  the  term  fliould  commence,  for  all  intereft    JDuncomb.* 
is  in  default  of  payment. 

However,  his  lordfliip  faid  he  would  not  dlfmifs  the  bill, 
for  the  parties  might  ftill  apply  for  a  fale  under  this  decree, 
whenever  the  term  (hould  could  come  into  pofleiEon.  f 


t  Bat  it  appears  from  the  regifter  book,  that  afterwards,  on  the  wife  and 
tmAees  confenting  in  court,  Mr.  Builer  the  baiband  was  allowed  to  raife  1500  /• 
(a  moiety  of  the  portion)  by  mortgagmg  the  reverfionary  term  to  fupply  his  oc« 
cafions  in  trade. 


fiofvil  verfus  Brandcr^  Cafe  131. 

A  Feme  fole  is  a  mortgagee  in  fee  for  800/.  and  marries  ^'  the  Rolls, 

a  tradefman,  who  becoming  a  bankrupt,  a  commiffion  nio^!g«e  fn 

of  bankruptcy  is  taken  out  againft  him,  and  the  commiffioners  J?^  T*2»**  d  T^ 

affign  over  all  his  eflate  real  and  perfonal.     Afterwards  the  comet  bankropc 

bufband  dies,   and   the  writings  relating  to  this  mortgage  figt-t^'oMh*" 

being:  in  the  affis:nee$  hands,   the  widow  of  the  bankrupt  bankrupt,  ind 

.  .1,  .  .  '    n     t        m  r         i     r  -^ .  not  the  wifc,  in- 

bnngs  a  bill  in  equity  againit  the  auignees  for  thefe  writings,  titled  to  the 


and  to  have  the  benefit  of  the  mortgage.  HyVrtkie^be! 

•  fore  marriage  ie 

was  agreed  that  this  ihould  coAtlnue  to  the  wife. 

This  caufe  came  on  to  be  heard,  and  for  it*s  difficulty  was      [  459  j 
ordered  to  be  fpoke  to  again,  when  his  honour  delivered  his 
opinion  folemnly  for  the  plaintiff  the  wife. 

But  after  wards  being  diflatisfied  with  that  opinion,  he  ordered 
the  decree  to  be  ftayed,  and  to  be  attended  again  by  counfcl. 

Whereupon  his  honour  gave  his  opinion,  that  if  there  had  • 
been  any  articles  before  the  marriage,  purporting  that  this 
mortgage  money  fhould  continue  in  the  wife  as  her  provifion, 
or  ftiould  be  affigncd  in  truft  for  her,  they  would  have  been 
a  fpecific  lien  upon  the  mortgage,  and  have  preferved  it  from 
the  bankruptcy. 

Alfo  it  mi^ht  have  been  a  matter  of  different  confideration, 

if  the  aflignees  had  been  plaintiffs  in  equity,  and  defired  the 

aid  thereof  to  ftrip  an  unfortunate  widow  of  all  that  (he  had 

ia  the  world,   towards  the  doing  of  which,   equity  would 

3  b  2  hardly 
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BosriL  v, 
Brakdbr. 

(tf)  Ante  38^ 
Jacobfon  vcifut 
Williams. 


fA)Jacobfonver- 
fus  W^illiams, 
ubi  (iipra* 


hardly  have  lent  any  affiftance  ;  becaufe  the  aflignees  claiming 
under  the  bankrupt  hufband,  could  be  in  no  [a)  better  plight 
than  the  hufband  would  have  been ;  and  if  the  hufband  had 
in  equity  fued  for  the  money,  or  elfe  prayed  that  the  mort- 
gagor might  be  foreclofed,  equity  (probably)  would  not  have 
[b)  compelled  the  mortgagor  to  pay  the  money  to  the  hufband, 
without  his  making  fome  provifion  for  his  wif^  ;  or  at  leaft 
the  wife,  by  an  application  to  the  court  againft  the  hufbanl 
and  the  mortgagor,  might  have  prevented  the  payment  of  the 
money  to  the  hufband,  unlefs  fome  provifion  were  made  for 

hcr.(i) 

But 


(1)  In  Jew/on  v.  Moul/on,  2  Atk, 
420.  I'Ord  Hardiuicke  exprefTcs  great 
doubt,  whethcra  court  of  equity  would 
interfere  where  the  hufband,  or  his 
general  alfignecs  (who  (land  cxaftly  in 
the  fame  fituation,)  could  g^t  pofleflion 
of  the  wife's  property,  witliout  the  aid 
of  equity — but  where  the  property  is 
a  fubjett  of  £f://V^^^'^  cognizance,  it  does 
not  fcem  marerial  whether  the  wife  or 
the  hufband,  or  his  reprefentatives,  or 
general  afTignecs  come  ^or  the  aid  of 
the  court. — In  Grey  v.  K^'nt'ijh,  i  Atk. 
280.  the  wife  was  the  petitioner.  There 
is  a  miflake  in  the  report  of  that  cafe, 
for  the  hufband  oi  Elizabeth  Kentijh  is 
there  fuppofcd  to  be  the  bankrupt, 
whereas  it  appears  by  the  regillcrs  book, 
that  the  bankrupt  was  one  Crifpe  who 
mrTfied  one  of  the  t»vo  children  of 
Elizabeth  KentiJJj,  and  who  made  tlie 
afTignment  to  Barratt,  (as  mentioned 
in  the  report)  in  the  mother's  life-time, 
and  Cri/pe  having  died  before  the  mo- 
ther, his  wife  upon  her  mother's  death 
petitioned  to  have  her  fliare  of  the 
South  Sea  Annuities  transferred  to  her, 
which  was  ordered  accordingly,  not- 
wlthilanding  the  oppolition  of  the  ge- 
neral  afTignees  of  Cri/pe,  Reg.  Lib,  A. 
1748. /5.  532.  So,  in  the  t\vo  caufcs 
of  l^ or  rail  ^,  Marlar^  aad  Bujhnan  v. 
Pclly  which  came  on  to  be  \\QZYdi  in 
Lincoln  5  Inn  Hall,  De  ember  16,  I784. 
In  the  lint  caulc  Sarah  If'yrrall,  the 
wife  oiJo^Jn  ly  or  rail  by  her  next  fricnd 
VAS  pUuatiiF,   and   John  Marlar   and 


John  Marietta  executors  of  James  Pell, 
deceased,  the  faid  John  Worrail,  and 
Jo/cph  Bujhnan,  affignce  of  the  effedls 
ot  John  Worrall  were  defendants,  and 
in  the  crofs  caufei7i(/&;7^7»  was  plain tifF, 
and  James  Pell  the  younger,  fon  and 
heir  of  James  Pell  the  teflator,  John 
Marlar,  John  Markett,  John  fForraii  Sind 
Sarah,  his  wife,  were  defendants.  The 
cafe  was  this — 'James  Pell,  the  teflator, 
who  wa3  the  father  of  Sarah  JVorrall, 
by  bond  dated  loth  Sc^oember  1737, 
and  made  "previoully  to  his  marriage 
with  Elizahfth  Markett,  the  mother  of 
Sarah  U'orrall,  became  bound  to  Jcbn 
Markett,  in  the  prnal  fiim  of  20,oco/. 
conditioned  (amongR  other  things)  for 
payment  of  one  full  third  part  of  fuch 
real  aad  pcrfonal  efiatc,  as  he  fliould  die 
f.'ffd  or  poncfil'd  of,  unto  the  faid 
John  Markat,  in  trull,  for  fuch  of  the 
cliildren  of  the  marriage  as  (hould  be 
living  at  his  death,  to  be  equally  di- 
vided between  them.  The  tcilator  had 
two  children  who  furvived  him,  Sarah 
Worrall  and  James  Pell  the  younger. 
^flr/T/»  married  the  defendant,  John  // tr- 
rall,  in  her  father'^  life-time,  without 
his  confcnt,  and  without  any  fortune 
or  fcttlemenr.  Sometime  after  this 
marriage,  Join  U'&rrall  in  I77S  took 
the  benefit  of  an  inloivcr.t  debtor's  ad^, 
and  an  alfignment  c-f  hii  cllate  and  cl- 
feds  was  duly  cxccuitd  :o  liufinan,  one 
of  his  urincipul  creditor:.  Juma  PtU 
tlie  father  died  in  Dcemjcr  17S1,  and 
by  will  gave  to  Sarah  Wtirall  Sooo/. 

in 
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♦  But  in  the  prefent  cafe,  the  widow  was  plaintifFagainft  the  Bosvil  v. 

affignces,  fo  that  y5J^,  and  not  the  creditors  fought  the  aid  of  BranderI 

equity.  [*  460  ] 

And 


in  lieu  ot  what  ihe  might  claim  uuc  of 
his  real  and  pfrfonal  eftate,  under  the 
howi.^^arab  fVorrall  filed  her  bill, 
ftating  thcfe  feveral  matters,  and  ofTer. 
ing  to  accept  the  8000 /•  and  praying 
that  the  fame  might  he  laid  out  and 
fettled  to  her  feparate  ufc,  and  that 
fbme  provifton  might  be  made  there- 
out for  her  children. — Bufl^nanfilalxht 
crofs  bill,  claiming;  as  affignec,  to  be 
intitled  to  make  fuch  cledlion  as  the 
ikid  John  Worrail  would  be  intitled  to 
make  under  the  faid  will  or  bond,  in 
cafe  he  had  not  become  infolvent,  and 
praying  an  account  of  the  real  and  pcr- 
ibnal  eltate  of  the  teftator  James  Pe//, 
and  that  he  might  be  at  liberty  to  make 
his  ele£lion  under  the  decree  of  the 
court.  On  the  hearing;,  the  account 
was  direOed,  and  all  further  con  fide  ra- 
tions refer\ed.  By  the  report  it  ap- 
peared that  the  fixth  part  of  the  real 
and  perfonal  cftate  amounted  to  much 
lefs  than  the  legacy  of  8000/.  On 
hearing  thefe  caufcs  for  further  direc- 
tions before  lord  Thurlo'w,  his  lordlhip 
direded  that  John  irorrall  ihould  make 
apropofal  to  the  mailer  for  a  fettlement 
on  his  wife,  and  the  iffue  of  the  mar- 
riage—which was  done,  and  the  pro- 
pofal  approved  by  the  mailer — but  Bu/k;- 
nan  excepted  to  the  report,  for  that  the 
mailer  had  not  received  any  prv)pof"al 
from  hira  on  the  part  of  the  creditors 
nor  had  given  them  any  intcrcft  in  the 
fund,  and  on  the  argument  of  the  ex- 
ceptions it  was  infilled  on  the  part  of 
the  creditors,  that  the  interell  which 
H  orrali  had  in  this  fund,  in  right  of 
his  wife,  paffed  under  the  infolvent  acl 
to  Bujhnan  the  affignec,  and  that  the 
mailer  ought  therefore  to  have  received 
propofals  from  Bujhnan  as  well  as  Wcr- 
rati. — The  lord  Chancellor  thought,  that 
in  point  of  form  it  was  ncccliliry  to  re- 
hear the  caufes,  that  the  reference  to 
the  mailer  might  be  to  receive  propol'ali 
from  Bujhnan  as  well  as  JVorralU  and 
tha(   the    rehearings    and  cxccpiLun$ 


Ihouid  come  on  together.  And  now 
upon  argument  of  the  cafe,  his  lordfliip 
was  clearly  of  opinion  that  the  intcre/l 
of  Sarah  Woti-rall  was  alTignable  and 
gave  his  reafons  fully  en  that  fubjccl, 
but  in  the  next  place  with  refpedt  to  the 
equity  of  the  wife  as  agninlt  the  huf- 
band's  creditors,  his  lordlhip  thought 
the  claim  of  the  creditors  mull,  be  con- 
fined to  the  intereil  taken  under  the 
bond,  (fincc  no  benefit  accrued  under 
the  will  until  after  the  affignnicnt), 
and  as  to  fo  much,  that  the  aflignee 
ought  to  make  propofals  to  the  mailer 
for  making  fome  provifion  for  the  wife 
andchildjen.  His  lordlhip  added,  that 
he  hid  confidered  the  feveral  cafes  upon 
this  fubjed,  and  did  not  find  it  any 
where  decided  that  if  the  hulband  make 
an  aQual  afiignment  by  lontracl  for 
a  'valuable  ccuJiJeration,  the  afiignee 
il'iould  be  bound  to  make  any  provifion 
for  the  wife  out  of  the  property  aflign- 
ed,  but  that  a  court  of  equity  has 
much  greater  confidcration  for  an  af- 
fignment  actually  made  by  contraO, 
than  for  an  alfignme.it  by  mere  opera- 
tion of  L-jw,  for  as  to  the latterh\s  lord- 
Ihip's  opinion  w^is,  that  when  the  equi- 
table interell  of  the  wife  was  transferred 
to  the  creditor  of  the  hulband  by  mere 
operation  of  law,  (as  in  the  prefent 
cafe)  he  Hood  exactly  in  the  place  of 
the  huiband,  and  was  fubjedl  preeifely 
to  the  fame  equity,  in  refpcdt  of  the 
wife.  Fiile  Reg,  Ltb,  H.  1 784.  fol.  112. 
In  purfuance  of  this  order,  Bupjnan  and 
ff'orrall  laid  prypofals  before  the  mailer, 
and  it  appearing  that  the  8000/.  h.td 
been  laid  out  in  the  purchafe  of  14,285 /. 
14/.  6^.  —  3  per  ctnt.  Bank  anmii- 
iits,  of  which  lum  11,858/,  9/.  was 
purchafei  with  the  amount  of  the 
one  fixth  part  of  the  real  and  perfonal 
eilate  of  the  tellator,  Bujhnan  propolcd 
that  one  moiety  of  the  faid  fum  of 
11,858/.  91.  Ihould  be  fettled  on  Sarah 
U'crrall  and  her  children  in  manner 
therein  mentioned,  ;aid  that  the  other 
}i  b  3  moiety 
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BosvtL  n;.  And  here  being  in  the  mortgage  deed  a  covenant  to  paj  ^e 
Brander.     mortgage  money  to  the  wife,  this  debt,  or  chofe  in  adion  wai 

well  afiigned  by  the  commiffioners  to  the  aflignees,  and  vefted 
(rf)  Ante  »49«     in  them  ;  like  the  cafe  of  [a)  Miles  verfus  IFiUiams^  where  a 

bond  made  to  a  wife,  dum  fola^  was  adjudged  to  be  liable  t(\ 

the  hufband's  bankruptcy,  and  affignable   by  the  commif- 

fioners. 

Wherefore,  if  the  right  to  the  debt  was  vefted  in  the  af- 
fignces,  (as  plainly  it  was)  though  the  legal  eftate  of  the  in* 
heritance  pf  the  lands  in  mortgage  continued  in  the  wife,  yet 
this  was  not  material,  it  being  no  more  than  a  truft  for  the 
aiTignees  -,  like  the  common  cafe,  where  there  is  a  mortgage 
in  fee,  and  the  mortgagee  dies,  here  the  mortgage  money  be- 
longing to  the  executor,  though  the  heir  takes  the  legal  eftate 
by  defcent,  yet  he  is  but  a  truftee  for  the  executor ;  for  the 
truft  of  the  mortgage  muft  follow  the  property  of  the  debt, 
clfe  the  mortgagor  would  be  in  a  very  hard  cafe,  liable  to  be 
fued  by  the  aifignees  of  the  commiflioners  upon  the  covenant, 
and  alfo  in  an  ejeAment  by  the  wife  of  the  mortgagee ;  wbercas 
the  latter  fuit  would  be  injoined  in  equity. 

One  •grefingto       Then  it  was  infifted,  that  here  were  articles  entered  into 

loooi.  within  before  the  marriage  of  the  bankrupt  and  his  wife,  by  which 

ter  his  death, '  the  hulband  covenanted   to  fettle  the  wife  in  the  manor  of 

?""^'?**j°V  Dalc^  or  to  leave  her  1000/.  within  three  months  after  his 

to  imend  the  fc-    death, 
curity. 

But  in  this  agreement  it  appeared  that  the  hufband  had  his 
/L  4"*   J       clciSlion  all  his  life-time,  and  that  if  the  wife  had  brought  her 
bill  in  equity  agalnft  the  huft>and,  ihe  could  not  have  compell- 
ed him  to  do  the  one  or  the  other,  neither  could  (he  upon  fuch 
bill  or  otherwife  have  compelled  him  to  give  any  farther  or  bet- 


moicty  (hould  be  paid  to  Bujknan,   to  vivc  her,  then  to  be  paid  to  WorralU^^ 

be  diflribated  amongft  the  creditors  of  And  the  maftcr  having  approved  thofe 

WorralL     And    fVotrall  propofcd  that  propofals,  the  caufcs  were  again   f^t 

the  moiety  of  the  1 1 ,85  8  /.  9  /.  together  down  for  further  dircdions,  before  the 

with  the  rcfidueof  the  14,285/.  14/.  6 J.  maftcr  of  the  rolb,  and  his  honour  di- 

ihoald  be  fettled  on  Surah  fJWra// for  jc€lcd  the  faid  'Operant.  Bank anrntitin 

Jifc,  to  her  feparate  ufe,  and  after  her  to   be   tr^uisfcrrcd  accordingly,     ¥s.tg% 

death  to  be  paid  to  her  furviving children  Lib.  B.  1784.  fol.  342. 


equally,  and  if  no  children  fhouid  fur* 


fer 
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•cr  fecurity  for  the  payment  of  this  1000  /.  bccaufc  flic  had  that  Bosvil  'y. 
iccurity  which  flic  at  firft  agreed  to  take,  {a)  and  the  court  Brander. 
«Mild  not  better  it  againft  her  own  agreement.  i'^CMu^  vtll 

fasPlummer^  ante  ]04« 

Bat  upon  another  point,  vtz.  as  to  200  /.  part  of  the  wife's 
portion,  on  a  note  given  by  the  hufband  at  his  marriage,  fig-i 
nifying  his  confent  that  the  wife  (hould  have  this  200/.  the 
courtfaeldtbe  fame  was  fpecifically  bound  thereby, fo  that  with 
refped  to  this  only,  the  plaintiff  was  relieved,  and  the  bill,  as 
to  Che  reft)  difmiiTed.  (1} 
^ — • —      -  _  _  _     

(i)  Reg.  Lib,  A,  1717.  fol.  538. 


Earl  of  ThomoBd  ver/us  Earl  of  Suffolk  &     Cafe  132. 

^^'*   (2)  Lord  Chan. 

cellor 

TH E  countefs  dowager  of  Thomond  had  two  feveral  fums  Parker. 

of  2000  /•  and  2000/.  due  to  her  on  two  feveral  bonds,  2  Eq.  Ca.  Ab. 

the  one  for  2000  /.  from  her  grandfon  the  plaintifF  the  prefent  \^\  pi*  \\  ^* 

cztI  of  Tbomondj  the  other  from  her  grandaughter  in  law,  the  Jfj}"^  ^anJkhiid^ 

lady  Henrietta  Obrian^  (afterwards  countefs  oi  Suffolk^  and  fince  debt  of  4000'. 

deceafed)  for  2000/.  alfo.  tcfta?nxVj!s. 

frorided  if  any  part  of  the  debt  (hould  be  paid  in  before  the  teftatrix*s  death,  then  fo  much  as  ibould 
be  paid  in,  to  be  made  good  to  the  grandchild  ttut  of  the  furplus  of  her  cflate.  Afterwards  the  cefta- 
trix  releafed  2000 1.  of  thefaiddcbcto  J.  S.  without  having  received  any  of  the  money.  Decreed 
that  tbik  was  no  ademption  of  the  legacy  pro  tanto,  but  that  the  legatee  or  her  reprefeutative  was  in- 
titled  to  the  whole  4000 1.  as  much  ai  if  the  fame  had  been  paid  in  C9  the  teftatrix. 

The  countefs  dowager  of  Thomondhy  will  gives  thefe  two  f  Af^^  1 
fums  of  200o/«  and  2000/.  and  all  intereft  due  for  the  fame, 
to  her  grandaughter  the  lady  Mary  Obrian^  and  devifes  away 
the  furplus  of  her  eftate,  with  a  provifo,  **  that  in  cafe  all,  or 
"  any  part  of  thefe  two  fums  fhould  be  paid  in  before  the  tef- 
••  tatrix's  death,  then  the  faid  teftatrix  gives  to  the  faid  lady 
••  Mary  Obrian  400c  /.  or  fo  much  money  as  the  principal 
<*  money  fo  paid  in  ihould  amount  unto,  as  the  cafe  (hould 
^  fall  out." 

Afterwards  the  teftatrix,  in  her  life-time,  releafed  to  her 
grandfon  the  lord  Ihamond  the  2000/.  which  was  due  to  her 


(a)  Reg.  Lib.  A.  1717.  foK  468, 

S  b  4  upon 
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feafl  of  upon  his  bond,  without  having  received  any  part  of  the  money, 
^EbjI^o^'^  and  died  ;  and  her  legatee  the  lady  Mary  Obrian  died  in- 
Si;ffolk,  tcftate  i  upon  which  the  plaintiff  the  earl  of  Thomond  her  bro^ 
ther  adminiftrcd  to  her,  and  as  her  adminiftrator  demanded 
the  2000  /•  which  was  rcleafed  to  himfelf  upon  his  bond,  and 
alfo  the  2000  /.  due  upon  the  other  bond  given  by  the  lady 
Henrietta  Obrian. 

The  firft  he  demanded  out  of  the  affets  of  the  teftatrix  the 
countefs  dowager  of  Thomond  \  and  the  latter  he  claimed  againft 
the  defendant  the  earl  of  Suffolk^  who,  though  he  was  not  ex* 
ecutor  or  adminiftrator  of  his  faid  late  countefs,  nor  had  any 
legal  affets,  yet  (as  was  infifted  by  the  plaintiff)  remained  ftill 
chargeable  therewith  in  equity,  in  refpe£^  of  a  great  join* 
ture  which  he  had  long  enjoyed  by  his  lady,  and  divers 
rich  jewels,  which  fhe  brought  him  upon  their  intermar* 
•       riage. 

In  regard  to  the  firft,  it  was  objefted  for  the  defendants, 

that  the  teftatrix,  after  having  bequeathed  thefe  two  fums  of 

r  ^gj  ]        2000/.  and  2000/.  due  upon  the  two  bonds,  to  her  grandaugh* 

tcr  the  lady  Mary  Obrian^  releafing  one  of  them,  was  a  revo* 

cation,  or  ademption  of  the  legacy  ^r^  ianto. 

That  the  diverfity  which  had  been  ufually  taken,  was,  if 
the  debtor  fpontaneoufly  and  uncaHed  upon  by  the  teftator, 
paid  in  a  debt  to  him,  which  he  (the  teftator)  had  before 
given  away  by  his  will,  this  was  not  a  revocation  of  the  will  ; 
for  in  fuch  cafe  the  teftator  was  only  paffive,  and  did  not  z€t 
himfelf  J  whereas  it  muft  be  his  aft,  which  revokes  the  will, 
and  the  teftator  could  not  help  receiving  in  the  money,  if  the 
debtor  would  pay  it. 

But  if  the  teftator  himfelf  called  for  the  debt,  and  received 
It,  there  it  muft  be  a  revocation ;  it  being  the  teftator*s  own 
%Q,  to  call  in  the  debt. 

Now,  in  the  principal  cafe,  it  was  the  teftatrix's  own  volun- 
tary zQ.  to  releafe  and  extinguifli  that  bond,  which  flie  had  be- 
fore dcvifed  to  lady  Mary  Obrian^  and  confcquently  was  a  re- 
vocation of  the  will  for  fo  much. 

And  if  this  was  a  revocation,  the  fubfequent  words  could 
pot  make  it  a  new  bequeft  of  two  thoufand  pounds  out  of  the 

furplus 
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forplut  of  the  teftatrix's  eftate ',  it  being  given  upon  a  condition       Earl  of 
precedent,  viz.  **  If  this  4000  /.  or  any  part  thereof,  fhould  be   Thomondv. 
«  paid  in,  then  the  tcftatrix  gives  4000/.  or  fo  much  as     Suffolk. 
^  fhould  be  paid  in,  out  of  the  furplus  of  her  eftate,  to  her 
^  faid  grandaughter  i"  but  no  part  of  the  4000/.  being  paid 
in,    (this  2000 /•   being  releafed  by   the  teftatrix  without 
being  paid  in)  here  was  no  new  bequeft  out  of  the  refi" 
iuum. 

Alfo  the  meaning  of  the  teftatrix  was  faid  to  be,  that  if  any  r  a^^m  1 
part  of  the  4000  /.  ftiould  be  paid  in,  by  which  the  bulk  of 
the  furplus  fliould  be  fo  much  increafed,  then,  and  not  other- 
wife,  the  teftatrix  gave  a  new  legacy  out  of  fuch  furplus,  t//z« 
to  the  amount  of  the  money  fo  paid  in.  Befides,  a  releafe  of 
a  debt  was  not  a  payment,  for  it  was  moft  plain,  even  by  the 
prefent  cafe,  that  there  might  be  a  releafe  without  a  pay- 
ment. 

That  it  appeared  the  words  were  againft  the  claim  of  this 
new  legacy,  and  as  the  words  were  againft  it,  fo  alfo  was  the 
intent  of  the  teftatrix,  who  did  not  purpofe  to  give  a  new 
legacy  out  of  the  furplus  to  leflen  the  fame,  unlefs  fuch  fur- 
plus were  increafed  by  the  paying  in  of  this  4000  /•  or  fome 
part  of  it. 

Lord  chancellor :  The  teftatrix  intends  by  this  will  (amongft 
other  things)  to  make  a  provifion  of  4000  /.  for  her  gran- 
daughter  lady  Mary ;  and  though  fhe  has  (hewn  her  kindnefs 
to  her  grandfon  (one  of  thefc  bonds  being  given  by  him  for 
2000/.)  yet  this  no  ways  imports  an  alteration  or  diminution 
of  her  kindnefs  to  her  grandaughter.     I  cannot  approve  of  the 
diverfity,  that  if  the  teftator  gives  away  a  debt  by  his  will, 
and  afterwards  calls  it  in,  this  muft  be  a  revocation;  /ecus  if 
it  be  paid  in  to  the  teftator  unaflced  for ;  for  fuppofe  the  tefta- 
tor called  in  that  debt,  fearing  it  might  (a)  be  loft,  and  not   (a)  See  Vol.  ir. 
liking  the  fecurity;  is  there  any  reafon  that  this  fliould  dc-    fo?<!  vt",^ ""^ 
prive  the  legatee  of  his  legacy?    And  the  cafe  of  Orme  and   Fiemming  ac- 
Smith  [b)  proves  that  the  tcftator's  receiving  in  the  debt  is  no 
revocation  of  ademption  of  the  legacy.    ( i ) 

As 


(*)»Vern.68i. 


(i  Although  the  diftinftion  between      has  been  adopted  in  fome  of  the  older 
a  voluntary  and  compulfory  payment      cafes,  as  in  Onae  v.  Smith,  i  Eq.  Ca. 

Abi 
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Earl  of         ♦As  to  the  matter  of  the  rcleafe,  that  furely  inaplks  payment 

''^"e**^^? **'*   *"^  fatis£a<aion  of  a  debt,  being  tantamount  to  the  teftator*$ 

SvFPOLK.      receiving  it,  and  giving  it  back  again;  and  in  the  prefentcafe, 

[  %^S  ]     i^  ^^  ^^^  (dmcj  as  if  the  will  had  faid,  if  thefs  debts  ig  faid  or 

difcbarged. 

There  has  been  an  objeSion  made,  that  ^e  platntif  the 
lord  Tbmondj  being  adminiftrator  to  his  fifler  lady  Marj^ 
craves  a  double  advantage  of  this  debt;  for  firft  (fay  they)  it  is 
given  him  by  the  releafe,  and  then  he  takes  it  over  aguo  by 
the  wilt,  as  reprcfenting  his  iifter. 

But  it  is  to  be  oUeived,  that  his  claim  as  repreienting  his 

WViaei.Vcrn.   f^f^       j^  j„  /^j  ^^^^  j^^/^  ^^  as  if  the  fitter  was  alive  and 

SS4.    |afonvcr«  '  ^    ' 

fus  Janris,  &  madc  her  claim  ;  it  muft  be  liable  to  her  debt^  if  fte  owed  any, 
J^IiTS^P^g,  and  is  the  fame  thing,  as  if  any  other  perfon  bad  been  her  ex- 
m  Toi.  »9s.         ecutor  or  adminiftrator. 

With  regard  to  the  other  point,  viz.  the  plaintiff's  demand 
due  by  bond  from  the  defendant's  wife  dumJUa^  againft  the  de- 
fendant her  hufband,  in  refped  that  he  had  received  much  by 
the  confequcnces  of  the  marriage  : 

It  was  urged,  that  though  the  fame  was  not  legal  ailets,  yet 
there  was  great  reafon,  the  defendant  (hould  be  liable,  in  equity, 
on  account  of  the  benefit  fo  received.  . 

That  if  an  hufband  fh^uld  have  a  vaft  portion  with  a  wife, 
in  goods,  ready  money,  or  jewels,  or  become  intitled  to  a  term 
for  years  in  her  right,  and  the  wife  (hould  die,  owing  a  debt 
r  ^55  ]  contracted  dum  fola^  there  was  great  equity,  (though  there 
might  not  be  legal  affets,)  that  the  hufband  (hould  be  charg- 
ed by  reafon  thereof,  aad  not  go  away  with  his  wife'si 
fortune,  at  the  fame  time  that  be  was  not  liable  to  pay  her 
debts,  t 


Ab.  302.  pi,  2.  Cfckat  v.  Crociat.  poft.  /«  ii/f{f  a  fufficient  proof  of  his  inten* 

a.  vol.  165.    Rider  V.  Wager*  poll.  a.  tion  to  adeem  the  legacy.  F^rdy.Ftem- 

vol.  328.  Partridge  v.  Partridge.   Ca.  ming.  poft.  2.  vol.  4.69.    AJbt9H  v.  AJb- 

temp.  Talb.  228.     yet  later  cafes  have  ton.  poft.  3,  vol.  386.     Drinkwater  v. 

not  confidcred  the  mere  circumftance  of  Falconer,  a.  Vez.  623. 
the  tcftator  calling  in  the  debt  as  being 

f  In  the  office  of  executor^  chap.  1 7,  fed.  i .  this  is  mentioned  as  aa  hard  cafe, 
and  proper  for  equity. 

That 


¥ 
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Thit  here  Ac  queftion  in  equity  was,  whether  the  huftmnd      Earl  of 

had  not  ^th  his  wife  fi>  much  as  would  pay  this  debt?  If  he  Thomokd^. 

hid,  be  ought  to  pay  it;-  and  it  might  be  a  common,  and     Suffolk 

would  be  a  hard  cafe,  if  there  were  a  feme  ibie  trader,  who  «.       . , 

Fcnc  1016  ofws 
bad  a  (hop  fiiil  of  valuable  goods,  and  ihe  (hould  marry,  and  «icbts  by  bon4, 

die  indebted,  there  the  hufband  (hould  by  the  marriage  be  in-  t^j^'^Tdie^ 

tided  to  all  thefe  goods,  which  yet,  not  being  legal  aflets«  l^^^insno^etn, 

•      1.  1  1        *.      1  1       /   .      .  «  but  at  the  mar- 

would  not  be  liable ;  furely  under  fuch  circuroftanccs,  nothing  riage  had  a  term 

conld  be  more  rcafonablc,  than  that  he  ihould  be  charged  with  tu^Ti?^ 

his  wife's  debts*  «ff^«. «'  «ther 

|>erf«nal  eftate* 
ii     t.*  f     1.   1.   #•      ,       .  -  "*  confideraiion 

Of  ivhich  the  hulbaad  makes  no  fettlement }  huiband  aot  liable. 

It  was  admitted  to  be  different,  where  the  hufband  makes  a 
fettlement  in  confideration  of  a  portion ;  for  in  that  cafe,  he 
being  a  purchafer,  the  portion  (hall  not  be  aflets  to  pay  the 
debts  of  the  wife ;  /ecus  If  the  hu^and  makes  no  iettle* 
ment. 

That  in  the  principal  cafe,  the  jewels  which  the  defendant 
the  earl  of  Sufoii  had  with  his  wife,  together  with  a  rent*  - 
charge  of  1500/.  a  year,  that  he  was  intitled  to  in  her  rights 
ought  to  [be  liable  to  the  wife's  debt  dum  fola^  and  equity 
Ihould  favour  any  conftruflion  for  the  payment  of  debts.  Sec 
the  cafe  oi  Freeman  verfus  GooSam yChznccry  Cafes  295,  where 
lord  chancellor  Nottingham^  wkh  fome  earneftncfs,  faid,  be 
vmdd  change  the  common  law  in  that  point. 

On  the  other  fide  it  was  infifted,  that  the  defendant 
the  earl  of  Suffolk  was  neither  executor  nor  adminiftrator  of 
his  late  countefs ;  nor  was  it  pretended,  that  he  had  poflcflcd 
himfclf  of  any  thing  that  was  her  legal  aflets  j  fo  that  at  law 
he  was  no  ways  liable  to  this  bond. 

And  in  equity,  all  circumftances,  when  confidered,  were 
rather  in  his  favour,  as  that  he  had  before,  or  foon  after  the 
marriage,  paid  fuch  of  his  lady's  debts  as  were  difclofcd  to 
him,  and  advanced  confiderable  fufns  for  her. 

That  the  two  thoufand  pound  bond  in  queftion  was  not  diC 
covered  to  him  at  the  time  of  the  marriage,  nor  until  lonff 
after;  which  if  it  had  appeared,  he  might  have  lived  in  that 
provident  manner,  as  to  have  paid  this  her  debt  out  of  her 
owneftatc. 

That 


[467  J 
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Earl  of  That  it  was  in  the  clcftion  of  the  countcfs  dowager  of  Tho^ 

Thomofdv.  |„^„^^  ^i(h  regard  to  this  two  thoufand  pound  bond,  to  have 
Suffolk.,  niade  the  defendant  the  earl  of  Suffolk  liable,  by  putting  the 
bond  in  fuit,  and  recovering  judgment  upon  it,  during  the 
coverture  \  that  fhe  had  a  long  time  to  make  her  eledion, 
the  marriage  having  continued  t6n  years  or  upwards  ;  and 
her  chufmg  not  to  put  this  bond  in  fuit,  was  tantamount  to 
a  declaration  that  (he  would  abide  by  her  original  fecurity, 
and  not  involve  the  defendant  the  earl  therein  ;  and,  on  the 
other  hand,  there  could  be  no  queftion,  but  it  was  in  the 
power  of  the  countefs  dowager  of  Thomofid  to  choofe  that 
fecurity  for  her  debt,  it  being  the  fame  which  was  originally 
given  her. 

[  4.68  ]  That  a  court  of  equity  would  poffibly  relieve,  in  cafe  the 

wife,  who  was  the  debtor,  had  died  in  fo  (hoit-  a  time,  as 
that  judgment  could  not  have  been  obtained  againft  the  huf- 
band  ^  but  there  was  not  the  like  reafon  that  equity  fhould 
relieve,  when  the  teftatrix  had  time  fufficient  to  have  made 
the  hufband  liable,  and  yet,  voluntarily,  nay,  perhaps  in- 
duftrioufly^  had  omitted  it. 

That,  by  the  known  rules  of  law,  the  hufband  was  only 
liable  during  the  coverture,  and  here  not  being  circumftanccs 
to  vary  the  law,  equity  ought  not  to  interpofe. 

Indeed,  if  there  had  been  a  great  perfonal  eftate  of  the 
wife,  or  if  part  of  that  eftate  had  ftill  remained  in  fpccie,  (as 
in  the  cafe  of  a  term  for  years)  there  might  have  been  fomc 
ground  for  an  application  of  this  nature ;  but  in  the  prefent 
cafe  it  was  proved,  that  the  defendant  the  earl  of  Suffolk^ 
fince  his  marriage,  had  advanced  his  manner  of  living,  and 
that  the  increafe  of  his  charge  had  amounted  to  the  fuU  value 
of  his  countefs's  jointure. 

Lord  chancellor:  If  the  defendant  the  lord  Suffolk  the 
hufband  had  been  executor  or  adminiftrator  of  his  wife,  or 
executor  of  his  own  wrong,  he  had  been  liable  at  law  as 
far  as  afTets  •,  but  in  none  of  thefe  capacities  does  he  appear 
before  the  coutt.  Any  perfon,  that  has  any  of  the  countefs 
of  Suffblk*s  aflets,  is  liable  :  the  creditor  the  countefs  of 
Thomond  had  a  fair  opportunity  of  recovering  judgment  againft 

the 
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Ac  carl  and  countcfs  of  Suffolk^  and  thereby  of  making  the        Earl  of 
carl  Qf  Suffolk  liable  ;  but  this'fhe  has  not  done,  and  (for  ought    "^^^3)?,°^^  ^' 
appears)  has  purpofcly  omitted.  Suffolk. 

TBe  bufband  during  the  coverture  is  anfwcrablc  for  the  r  -g^  -i 
wife's  debts  ;  and  as  perhaps  this  may  be  hard  when  he  has 
-DOthfjig  with  her,  fo  you  are  to  fet  againft  fuch  hardfhip^ 
that  if  the  hufband  has  received  a  perfonal  eftate  with  his 
wife  and  happens  not  to  be  fued  during  the  coverture,  he  is 
not  liable.  • 

But  it  is  to  be  confidcred,  that  the  hufband  during  the 
coverture  is  to  anfwer  for  the  whole  debts  of  the  wife  though 
he  had  nothing  with  her ;  whereas  an  executor  or  admini- 
ftratpr  is  refponfible  only  fo  far  as  he  has  afiets. 

As  to  the  cafe  that  has  been  put,  where  a  hufband  marries 
a  feme  folc  trader  and  the  wire  dies  indebted,  that  though 
the  hufband  in  fuch  cafe  be  not  at  law  liable  to  the  debts,  yet 
he  ought  to  be  fo  in  equity  : 

That  is  with  me  a  queflion  ;  for  the  hufband  runs  a  hazard 
in  being  liable  to  the  debts  much  beyond  the  perfonal  eflate  of 
the  wife,  and  in  recompence  for  fuch  hazard  he  is  intitled 
to  the  whole  of  the  perfonal  eftate  though  exceeding  the  debts 
and  difchargcd  therefrom,  and  indeed  is  intitled  to  the  fame 
upon  the  very  marriage. 

And  with  regard  to  the  jointure  injoyed  by  lord  Suffolk 
during  the  coverture,  that  might  have  determined  the  next 
moment  after  marriage;  though  how  long  foevcr  it  con* 
tinued,  it  was  in  the  hufband's  power  during  the  coverture 
to  fell  and  difpofc  of  it  at  his  difcretion. 

Upon  the  whole,  it  would  be  a  great  Imputation  upon  the 
court  in  a  cafe  thus  circumdanced,  to  make  the  defendant 
the  carl  of  Suffolk  liable  to   the  bond  of  his  wife  dumfola\       [  470  ] 
wherefore  as  to  this,  let  th^  bill  be  difmifTcd  with  cofls.  f 


f  Agreeable  to  this  rcfulurion  .ind  on  the  authority  thereof,  was  the  cafe  of 
Ufard  tSf  Ux*  \crius  S.'am.cr  t  iff  Ux*  determined  by  lord  TuiUt  in  Li/icoln*S'lHn 
JIa/i,  March  S,   1735-O.   Poll.  3.  vol,  409,  and  Ca.  icinp.  Talb,  173.  i>.  C. 


Short 
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Care  133* 

Lord   Chan- 
cellor 
Parkee. 

%  Eq«  Ca.  Ab« 
711*  pK  6. 
Where  money  it 
^iieded  to  be 
laidootinapur- 
chafeoflandsmd 


Shott  ver/us  Wood. 

TRUST  money  is  dire£fced  to  be  laid  out  in  land  and 
fettled  upon  a  wonian  for  life,  remainder  to  ber  firUt^ 
&r.  fon  in  tail,  remainder  to  fuch  fon  in  fee,  and  ia  the 
mean  time  and  until  a  purchafe  can  be  found,  At  moacj  to 
be  put  out  at  intereft,  and  the  incereft  to  go  as  tbe  profits  of 
the  land,  iffc. 

to  be  fettled  on 

A»  for  life*  remainder  to  B.  m  tail»  remainder  to  C.  In  fee  ;  if  A.  and  B.  bring  a  bill  for  the  money ^ 
they  ihall  not  ba^e  it,  becaufe  of  the  contingency  to  C.  but  if  m^ney  were  direded  to  be  laid  oot  in  a 
purchafe  of  land  to  be  fettled  on  A.  for  life,  remainder  to  B.  in  tail  j  remainder  to  £ud  B.  in  fee  |  A, 
and  B*  bringing  a  bill  ihall  have  the  money  decreed  them* 

The  mother  and  fon  (there  being  only  one  fon)  come  to  an 
agreement,  that  this  money  fhould  be  paid,  a  third  to  the  mo- 
ther, and  two  thirds  to  the  fon,  and  bring  a  bill  againft  the 
truftees  to  pay  it,  who  fubmit  to  the  court  being  indemnified. 

Lord  Chancellor  J  on  hearing  this  caufe  by  cottfent  faid, 
that  lord  Ccwper  had  determined,  that  if  a  remainder  man 
had  but  a  chance  for  the  eftate  or  the  money,  which  could 
oot  be  barred  without  a  recovery,  there  in  regard  the  ten* 
ant  in  tail  might  die  before  fuch  recovery  fuilered,  or  might 
die  in  a  vacation,  when  a  recovery  could  not  be  fu&red,  a 
court  of  equity,  whofe  bufinefs  it  is  to  aid  the  intent  of  the 
party  ought  not,  in  violation  of  fuch  intent,  to  decree  the  pay- 
ment of  the  money  to  the  tenant  in  tail,  but  ought  to  decree  it 
to  be  laid  out  in  a  purchafe  of  land  to  be  fettled  according  to 
the  diredion  of  the  party,  in  order  that  the  chance  which 
was  intended  the  remainder  man,  might  be  preferved,  and 
when  the  fettlement  was  made,  the  tenant  in  tail  might  if 
he  thought  fit  fufFer  a  recovery*  Which  matter  was  fo  de- 
creed by  lord  chancellor  Cowper  in  the  cafe  of  one  Mr.  Cohmll 
and  Dr.  Shadwell  (^7),  and  where  the  chance  afterwards  a^lually 
happeaed  in  favour  of  the  remainder  man  by  the  death  of  the 
tenant  in  tail  before  any  recovery  fuffered. 

But  that  in  the  principal  cafe,  where  the  mother  was 
tenant  for  life,  with  remainder  to  the  fon  in  tail;  remainder 
to  the  fame  fon  in  fee,  fo  that  the  fon  might  by  a  fine  {h) 
only>  bar  thcfc  limitations,  and  which  fine  might  be  levied 
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'(*)  See  the  ctfe 
cited  poll.  485. 
in  the  cafe  or 
Chaplain  verfus 
Horner. 


{h)  Vidf  anie 
Benfon  verCut 
Benfon.  131. 


in 
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Short  9 
Wood. 


IB  vmcatiMi  time  as  well  as  term,  it  would  be  m  ram  for 
efnity  to  decree  a  iettlement  which  the  fame  moment  that 
h  was  ntde,  tnigbt  be  cut  olF. 

Therefore  hi$  lorcMhip  dire£led  the  truftcrt  to  pay  the   »  Vol,  17^. 
momcj  to  the  tnodier  and  fon  purfuant  to  the  agreement,  . 
jHid  to  be  indemnified,  but  faid  that  if  there  had  been  two  iSns 
Oi  any  pecfon  in  remainder,  he  would  not  have  decreed  the 
fWfmttit  oiF  this  money. 

It  (cem*  alfo  that  if  the  fon  had  been  an  infent,  {a)  the  (*)Antf  9o.Le. 
eourt  would  not  have  ordered  the  payment  of  the  money  j  ^^^^  ^"^«*  Se- 
4br  during  the  infimcy  no  fme  could  hate  been  levied. 

[  472  ]  • 
Cafe  134. 


Willis  verfus  Lucas^ 

'f^jfOBN  Lucas  was  feifed  in  fee  of  fome  houfes  in  London^ 
J  and  of  Tome  land  in  gavellcind  in  Lewijham  in  Kinty  and 
having  thnte  fons  Join^  James  and  Samuel^  made  his  will,  by 
wfaithhe  devifed  all  his  lands  in  Kent  and  houfes  in  London  to 
liis  yocmgeft  fon  Samuel  (the  defendant's  hufband)  for  his 
Wfe,  he  or  his  heirs  paying  out  of  the  rents  of  the  premifles 
loA  a  year  to  the  teftator*s  eldeft  fon  John  Lucas  for  his 
life,  and  alfo  10/.  a  year  to  the  teftator's  fccond  fon  Jamet 
for  his  life,  and  alfo  10/-  a  year  to  the  teftator's  daughter 
Mary  (now  the  wife  of  David  IVhite)  for  her  life,  alfo  pay- 
ing bis  legacies  ;  and  that  after  the  death  of  the  faid  Samuel 
Lucas  mnd  the  defendant  Mary  his  wifcj  then  the  fon  or  fons 
of  die  faid  Samuel  fliould  have  all  the  faid  premifles  equally 
between  tberin,  they  or  their  brothers  paying  the  legacies  as 
abovefaid  ;  and  if  no  fuch  fons,  then  the  daughter  or  daugh- 
ters of  Samuel  to  Have  the  faid  prcmiffes  equally  amongft 
iheoi,  paying,  feTf. 

The  teftator  died,  alfo  James  Lucas  died  leaving  ifliie, 
then  John  Lucas  the  eldeft  fon  died,  leaving  ifTue  a  daughter, 
after  virhich  Samuel  Lucas  died,  leaving  the  defendant  Alary 
his  widow  and  three  infant  children,  whereupon  the  daugh- 
ter of  the  faid  John  Lucas  brought  an  ejectment  for  the  re- 
covery of  the  premifles  againft  the  defendant  the  widow  of 
Samuel^  who  giving  in  evidence  an  old  fubfifting  term  of 
the  premifles,    the  faid  daughter  the  heir  of  ths  teftator's 

•L'eft 


Lord  Chan- 

ceJIor 

Parceh. 

xo  Mod.  416. 
2  Eq.  Ca.  Ab. 

343-  pi.  5'  36> 
pi.  14, 

Devifc  of  Und 
to  the  rciUtor't 
frcond  Ton  tfit 
life,   he  or  hit 
heirs  paying  A 
rent  thereout  to 
thq  clJcll  fon  for 
hislife,  and  after 
the  dcAth  of  the 
fecond  fon  and 
hit  wife,remain- 
der  to  the  firft, 
frc.  fon  of  the 
fecond  fon.  The 
wife  ef  the  fe- 
cond fon  hiA  an 
eftate  for  lifie  by 
impUcatioo,    by 
the  opinion  or 
lord  chancfUor 
Parker. 
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Short  v. 
Wood, 
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(tf)  Ante  )9. 
Fhillps  vcrfut 
Philips. 
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eldeft  (on  John  Lucasj  preferred  this  bill  in  equity  for  an 
account  of  the  rent  of  the  premiiTes  againft  the  defendant 
the  widow  of  Samuel^  and  to  fet  afide  the  old  term  which  had 
been  made  ufe  of  againft  the  plaintiff  at  law. 

The  only  queftion  was,  whether  the  defendant  Mary 
Lucas  the  widow  of  Samuel  had  an  eftate  for  life  bj  implication^ 
the  premiiles  in  queftion  being  devifed  to  Samuel  for  his  life, 
and  after  the  death  of  him  and  Mary  his  wife^  then  to  the 
fons  of  Samuel ;  or  whether  during  the  life  of  the  wife  of 
Samuel^  the  premiiTes  ibould  defcend  to  the  plaintiflF  the  heir 
at  law  of  the  teftator,  as  an  eftate  undifpoied  of  by  the  will, 
during  the  life  of  SamueVs  wife. 

It  was  urged  for  the  plaintiff,  that  it  had  been  fettled  by 
many  authorities  in  the  books  viz*  the  13  H.  j.  17.  Jones 
{Tho.)  98.  2  Lev.  207.  I  Fent.  203.  Faugh;  Rep.  259. 
{Gardner  ytr^MS  Sheldon)  that  nothing  lefs  than  a  {a)  necefTary 
Implication  could  intitle  the  wife  to  an  eftate  for  life,  and 
the  known  diverfity  was,  where  I  devife  land  to  my  heir  after 
the  death  of  my  wife,  this  is  a  devife  by  implication  to  her 
for  life;  but  if  I  devife  lands  to  my  fecond  or  third fon^  zftcr 
the  death  of  my  wife,  this  is  no  deviie  by  implication  to 
her,  but  the  lands  during  her  life  (ball  defcend  to  the  eldeft 
fon  as  heir. 

And  therefore  in  this  cafe,  the  devife  being  to  Samuel  the 
teftator's  youngeft  fon  for  life,  and  after  the  death  of  him 
and  his  wife,  to  Samuel's  fon  or  fons,  and  Samuel  being  dead 
leaving  fons,  thefe  were  excluded  until  after  the  death  of  the 
wife,  and  (he  could  not  take,  there  being  no  neceffary  implica<- 
tion  that  (he  fhould  ;  fo  that  in  the  mean  time  the  premifles 
muft  defcend  to  the  plaintiff  (the  teftator's  heir  at  law)  as 
an  eftate  undifpofed  of. 

It  was  moreover  infifted  by  ferjeant  Chejhircj  that  the  pay- 
ments of  the  feveral  annuities  of  10/.  out  of  thefe  premifles 
were  out  of  the  cafe,  for  whether  the  wife  of  Samuel^  or  the 
heir  at  law  of  the  teftator,  was  to  have  the  premiffes,  thefe 
feveral  annuities  were  not  to  be  paid  during  the  wife's  life 
^fter  the  death  of  Samuel^  it  being  faid  in  the  will,  that 
Semuel  or  his  heirs  were  to  pay  thefe  annuities,  and  not  that 
•  fhi  wife  fhould  pay  them. 

Ta 
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To  all  which  it  was  anfwered,  and  lord  chancellor  fo  held.      Will  is  v, 
that  the  defendant  SamuePs  widow  was  intitlcd  to  the  pre-       a-ucas. 
mifles  during  her  life  by  implication* 

He  obfervtd  it  had  been  admitted,  that  if  the  devife  were 
to  the  heir  after  the  death  of  the  wife,  in  fuch  cafe  ihe  would 
take  bj  implication  ;  and  that  in  this  cafe  it  appeared  to  be 
equally  the  intention  of  the  teflator,  that  his  heir  at  la^ 
fliould  not  have  the  premifles,  and  that  they  (hould  not  de- 
fcend  to  him ;  for  that  the  will  appointing  the  heir  (houlJ 
have  a  rent  of  10  /.  a  year  out  of  the  land  for  his  life,  plainly  - 

implied  he  (hould  not  have  the  land  itfelf. 

That  thefe  rents  were  not  to  fmk  upon  the  death  of  Samuelj 
and  during  the  life  of  the  wife,  they  being  cxprefly  given 
to  die  feveral  annuitants  (which  were  three  in  number)  for  their 
lives,  and  were  plainly  intended  as  a  certain  provifion  for  all 
thefe  annuitants  in  all  events  during  their  lives ;  fo  that  it 
was,  as  if  thefe  feveral  annuities  were  in  the  firft  place  given 
by  die  will  to  the  feveral  annuitants,  and  the  lands  afterwards 
given  fubje£l  to  thefe  annuities;  from  whence  it  fecmed  t6 
have  been  the  teftator's  intent,  that  whoever  took  the  land  t  475  J 
ihould  pay  the  annuities  and  that  SamueFs  wife  (hould  be 
liable  to  the  annuitants,  which  appeared  in  the  caufe  (and 
without  contradidion)  to  have  been  all  along  paid  by  her 
fince  her  hufband's  death. 

In  the  next  place  it  was  argued,  that  if  this  point  were 
againft  the  widow,  yet  ft  ill  as  to  the  gavelkind  lands,  (for 
the  {.a)  lands  being  in  Kenty  muft  be  intended  to  be  gavel-    [A  S:d.  \\%, 
kind,  unlefs  they  appear  to  have  been  difgavelled)  Samuel's    *     0.9. 
wife  muft  have  them  all  for  her  life,  and  not  a  third  only. 

That  in  gavelkind  all  the  fons  were  as  daughters  or  (i)    [^]^*U^*Lit^ 
coparceners,  and  if  a  man  had  three  {c)  daughters,  and  were    fca.  265. 
to  dcvifc  his  lands  to  his  third  daughter  after  the  death  of  his   (0*^«n»7*3' 
wife,  (he  would  have  an  eftate  for  life  in  the  whole  by  impli^ 
cation ;  for  all  the  daughters  make  but  one  heir,  and  what- 
ever defcended  muft  dcfcend  to  all  of  them,  for  fmce  the  lands 
could  not  defcend  to  all  of  them  dyring  the  wife's  life,  they 
could  not  defcend  to  any  of  them,  but  the  wife  fhouJd  have 
the  whole  by  implication. 

Vol.  I.  Cc  .  That 
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Willis  v. 

LtJCAS. 

(«}  Salk*  342. 
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That  to  this  effeft  was  the  cafe  in  B.R.  (a)  Reading  vetfas 
Royjlon  in  lord  C.  J.  Holt*s  time,  where  a  man  bad  two 
daughters,  and  feifed  of  lands  in  fee,  devifed  them  to  one  of 
his  daughters  in  fee ;  upon  which  the  queftion  was,  whether 
the  devifee  took  the  whole  by  devife,  or  a  moiety  by  defcent ; 
and  adjudged  on  great  confideration,  that  fbe  took  the  whole 
by  devife ;  for  that  one  coparcener  only  could  not  poffibljr 
take  by  defcent,  the  one  daughter  not  being  heir,  and  what- 
ever defcended  muft  defcend  to  both  daughters,  for  it  could  not 
defcend  to  one  daughter  only* 

So  in  the  prefent  cafe,  thefe  gavelkind  lands  would  not  upon 
the  death  of  Samueldckend  to  the  fons  of  all  the  three  brothers, 
in  regard  the  fons  of  Samuel  vrcre  not  to  take  until  after  the  death 
of  Samuel  zni  his  wife,  and  if  they  would  not  defcend  to  all^  they 
could  not  defcend  to  any^  confequently  the  defendant  the  wife 
of  Samuel  QiomM  take  the  whole  gavelkind  lands  during  her  life 

Lord  chancellor  faid  nothing  as  to  this,  but  ftrongly  inclined 
for  the  defendant  the  widow  of  Samuel^  that  (he  took  an 
eilate  for  life  by  implication  upon  the  firft  poinc.     However, 

It  being  matter  of  law,  and  an  ill  penned  will,  the  court 
ordered  a  cafe  ihould  be  made  of  it,  and  that  it  ihould  be 
referred  to  the  judges  of  B,  R. 


Cafe  135. 

If  in  III  inferior 
crurt  I  am  fhed 
for  a  matter  ftut 
ofthejurifdi^ti- 
on,  in  vacation 
time,  a  prohtbU 
tionliek  in  chan- 
cery un  adidavit 


Anonymous. 

F  one  be  fued  in  an  inferior  court  for  a  matter  out  of  the 
jurifdidion,  the  defendant  may  either  have  a  prohibition, 
from  one  of  the  common  law  courts  of  Weflmtnjier  HaBy  or 
in  regard  this  may  happen  in  a  vacation  when  only  the  chan- 
cery is  open,  he  may  move  that  court  for  a  prohibition  ;  but 


I 


thai  the  matter  then  it  muft  appear  by  oath  made,  that  the  hd  did  arife  out 
of  the  jurifdiAion,  and  that  the  defendant  tendered  a  foreign 
plea,  which  was  refufed.  And  if  a  prohibition  has  been 
granted  out  of  chancery  improvidey  and  without  thefe  circunv- 
ftances  attending  it,  the  court  will  grant  a  fuperfedeas  thereto* 


rifdl£)ionj  but 
no  affidavit  is 
neceflary  where, 
on  the  face  of 
the  declaration, 
the  matter  ap- 
pears to  be  out 
•f  the  jurifdidiont 


[  477  ]  ^"^  ^"  ^^'^  '^  ^^'^  appear  on  the  face  of  the  declaration, 

that  the  matter  is  out  of  the  jurifdidibn  of  the  court,  then 
a  prohibition  will  be  granted  without  oath  of  having  tendered 

•    the 
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Ae  foreign  pies,  and  in  thefe  cafes  equity  imitates  the  {a) 
common  law. 

SaandeHbn 

And  in  a  late  cafe  which  was  moved  the  laft  feal  after  Trin. 
tenn,  where  the  CQurt  had  granted  a  prohibition  to  an  z6kion 
brought  in  the  courts  at  London^  upon  an  affidavit  that  the 
matter  arofe  out  of  the  jurifdi6lion»  it  appearing  at  another 
daj  that  the  defendant  had  imparled  generally  (which 
admitted  the  jurifdidion)  and  fo  could  not  afterwards  be  al- 
lowed to  plead  a  foreign  plea,  the  court  granted  zfupirfid$as 
Vn  tbc  writ  of  probibitioB* 


Anohtmovs* 

(«)  Vid.  Salk. 

540.  h  poffi 

▼erfuiCUig|tt057t 


fijr  liBppfliBf 
generally  you 
admit  the  jurif- 
difHon  and  can* 
not  aftenvarda 
plead  t  ferciga 


C  c  2 


D£ 
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*^'^*  Bacon  ver/ids  Clerk, 

At  the  Rolls. 

Preced.lnCban.    /^^^  fcifed  in  fcc  of  fome  lands  in  poflcffion,  and  of 

%z'  Cau  Ak.  ^^  ^^^^^  '^"^^  ^^  rcvcrfion  after  the  death  of  J.  and  having 

so8.  pi.  1. 641.  a  fon  and  daughter,  devifes  the  lands  which  he  had  in  pof- 

Oncdevifes  feffion,  to  his  Wife  for  life,  and  from  and  after  the  death  of 

iandttt>his^^fe  his  wife  and  alfo  after  the  death  of  the  leffec  for  life  of  the 

ter  her'deatH  to  Other  lands,  he  devifes  thefe  refpe£live  premifTes  to  his  fon  and 

ii^n  con^dirion  ^'^  heirs  upon  condition,  «  that  the  fon  fliould  within  a  year 

topayhisdaugh.  it  after  the  death  of  a  third  perfon,  one  Eliz.  Herne^  (after 

•ma year  after'  "  whofc life  it  was faid,  but  not  proved,  that  the  teftator  had 

lrithV'ro°v^io^'  "  other  lands  in  reverfion)   pay   1000/:  to  the  faid  teftator's 

that  if  the  mo.  «  daughter,  with  a  provifo  that  upon  non-payment  the  daugh- 

the  *daught«*  '  **  ter  might  enter  upon  the  prcmiffes. 

may  enter  and 

receive  the  profits  till  payment;  J.  S.  dies  living  the  wife,  the  daughter  Hiall  have  the  loooh  during 

the  lite  of  the  mother,  and  in  detiiult  of  payment  equity  will  decree  a  falc  of  the  reverfion. 

Elizabeth  Heme  dies,  and  a  year  after  her  death  the  daughter 
r  i-^-Q  1      carrying  brings  a  bill  for  a  fale  of  this  reverfion,  in  order 
to  raife  the  1600/.  portion  and  intereft  from  the  end  of  the 
year  after  Elizabeth  Herne^s  death. 

.  It  was  objeded  for  the  defendant,  that  a  fale  of  a  reverfion 
was  hard  in  any  cafe,  and  the  heir  favoured  in  law ;  and  if 
the  reverfion  fliould  be  fold  to  pay  this  portion  and  intereft, 
it  would  deftroy  the  provifion  for  the  fon,  who  as  heir  was- 
more  to  be  favoured  than  a  daughter. 

That  though  it  was  admitted  a  devife  of  lands  to  an  heir 
iipon  condition  to  pay  did  raife  a  truft  in  equity  (the  condition 
being  void  at  law,  in  regard  none  but  the  heir  could  take 
^' advantage  thereof)  and  it  being  a  truft,  equity  would  diredl 
a  fale  or  mortgage  to  raife  the  money,  yet  in  this  cafe  the 
.  will  had  prefcribed  and  chalked  out  a  remedy  for  the  daugh* 

tcr's 


1 
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tcr*8  recovery  of  her  portion,  viz.  if  an  entry  upQn  Ai  iflatf^  Bacoh  v. 
and  that  (hewed  the  daughter  was  not  to  have  the  portion  Ctiac. 
until  the  eftate  was  become  capable  of  being  entered  upon, 
namely,  when  the  eftate  in  reverfion  was  fallen  into  pofiefBon 
and  the  teftator  having  prefcribed  this  remedy,  the  daughter 
ought  not  to  take  any  other ;  befides,  it  was  unreafonabit 
that  the  fon  fliould  pay  any  thing  until  he  had  received  fomc 
advantage  by  the  will. 

But  on  the  other  fide  it  was  anfwered,  and  decreed  by  the 
court,  that  a  reverfion  was  an  eftate,  and  a  beneficial  one 
too*  and  might  as  well  as  any  other  eftate,  be  devifed  upoo 
condition. 

That  if  the  mother  or  tenant  for  life  were  dead,  and  £/r2tf* 
biih  Herni  were  living,  it  would  be  granted  the  daughter 
could  not  recover  the  looo/.  legacy,  though  the  fon  were 
bjr  the  death  of  the  mother,  or  of  the  tenant  for  ]ife,  comp 
into  pofleflion:  and  if  fo,  to  tye  the  daughter  down  to  ftaj  I  4^  4 
till  Elizabeth  Heme  was  dead,  though  the  fon  were  comp 
into  pofleflion,  and  on  the  other  hand  not  to  let  the  daughter 
have  it  on  the  death  of  EHzabitbHerm^  would  be  very  unec^ual, 

That  by  the  exprefs  words  of  the  will  the  legacy  was  to  be 
paid  to  the  daughter  within  a  year  after  the  death  of  Elizabeth 
Heme,  and  as  it  was  a  portion,  and  a  daughter's  portion 
given  her  by  her  own  father,  it  was  to  be  favoured* 

That  fuppofing  it  to  be  a  hardfhip  for  the  fon  to  pay  it  be* 
fore  fuch  time  as  the  eftate  given  him  by  the  will  was  come 
into  pofleffion,  it  might  alfo  be  a  hard(bip  on  the  other  hand, 
for  the  daughter  to  ftay  until  after  the  death  of  the  mother, 
who  might  live  as  long  as  her  felf,  and  then  it  would  not 
anfwcr  the  end  of  the  gift,  which  was  to  prefer  her  in  mztt 
riage. 

But  that  in  truth  this  was  not  any  hardfliip ;  for  the  legacy 
would  carry  ihtereft  from  a  year  after  the  death  of  EMxaieti 
Heme,  which  intereft  when  computed  by  a  mafter,  would 
be  made  principal  and  carry  (a)  intereft,  and  fo  it  would  be    (4)  vi^  tm^ 
no  more  a  hardfliip  upon  the  fon  to  fell  the  reverfion  nawp   JtVoin^b"' 
than  after  the  death  of  the  mother,  when  th^  running  on  of  poft.  653.Brow]i 
intereft  would  have  increafed  the  burthen.     And  by  the  fame    ^"  ^  ^  ^     y 
reafon  the  daughter  muft  ftay  till  both  the  lives  were  drop^i 

C  c  3  thsit 
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that  if  the  bardfliip  muft  be  on  one  fide  or  other,  the  ex- 
pre(s  dire^on  of  the  teftator  ought  to  take  place  and  be 
purfiied. 

For  which  reafons  the  mafier  ofiht  rolls  decreed  the  portion 
to  be  raifed  by  fale,  unlefs  the  fon  (hould  pray  it  might  Be 
ionc  by  mortgage. 

This  decree  was  applsaled  from  to  lord  chancelhr  Parker  who 
affirmed  the  fame* 


Cafe  137; 

Lord  Chan« 
ccllor 

i  Bq.  Ca.  Alllf 

•37.  pi?  8. 


I  ♦»?  3 


Shales  verfus  Sir  John  Barrington,  &  c  contra. 

SIR  CharUs  Barrington  had  fettled  an  eftate  upon  himfelf 
in  tail,  remainder  to  his  fecond  coufm  the  defendant 
(who  was  prcfumptive  heir  to  the  honour  in  cafe  of  failure 
of  ifliie  male  of  Sir  Charles)  for  life,  remainder  to  the  firft, 
&r.  Ton  of*  (he  defendant  in  tail  male,  remainder  oyer,  with 
power  df  reVociatroh  i-eferved  to  Sir  CharUsj  who  fometime 
^^rwards  I'evoked  the  old  ufes«  and  limited  new  ones  upon 
•his  younger  fitter  Mrs.  Shales^^tor'^liky  remainder  to  her  firft 
fhd  every  other  ion  in  (ail  male,  they  taking  the  name  of 
Harringtons  &e^ 

Then  Sir  Charles  died,  ^nd  the  honour  dcfccnded  to  the 
defendant,'  vpoh  which  Mrs.  Shales^s  infant  fons  brought 
fheir  bill  Ugamft  ^'xtjobn  Barrington  to  eftabliih  the  deed  of 
fevQcation,  and  limitation  of  new  ufes.  And  the  defendant 
3ir  John  brought  his  bill  to  fet  this  latter  deed  afide,  and  to 
irecoirer  fome  legacies  giyen  him  and  his  children  by  the  will 
pi^w  Ofarits* 

Afterwards  the  defendant  ^xT'yohn  dying,  his  two  infant 
fons}  reyiyed  the  fuit,  and  entered  into  very  long  and 
lexpeiifive  examiiKitions ;  but  the  deed  of  revocation  and  new 
letUcnient  was  inldy  proved,  aitd  the  proof  againft  it  no 
tif^ays^fitive,  -but  circumftantialonly,  as  to  feveral  exprdffions 
t»f  Sir  Charles  declaring  that  he  intended  his  eftate  fhould 
go.  wtth^lfia  honour,  and  that  it  'vr<M^'  ^  *  very  ill  thing  ix| 
1(1(11  to  do  €ti^]1rrire,  l^^ 
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iMiihmuiBtr:  Words  can  hsvt  no  wei^  againft  a  dMi  Skali»^. 
fo  foleoinlj  exiecoted  as  this.  Thorcfbre  tht  deed  of  revoca-  B^aMMo* 
tioa  and  limiution  of  new  ufes  muft  fiand.  Wordt  ao  c^* 

dcoce  aftinft  « 
detl  ialemdlj  txecuui. 

But  it  being  infifted^  that  the  defendant  ought  to  pay  cofts   Heir  at  Uw^  or 
Itpon  his  crofs  bill,  fo  far  as  it  controverted  the  deed :  hl^^^uf^chit* 

^Uyyiffr** 
bable  caolc  to  cooteadi  for  the  hauXy  cfttte,  fluQ  w\  fkj  cote 

Sis  lordjbip  denied  cofts ;  for  that  though  die  defendant 
Iras  not  heir  at  law,  yet  he  was  very  like  one,  being  heir 
to  the  honouj  of  the  family ;  he  found  by  deed  an  eihrte  vefted 
in  him  in  remainder,  and  not  being  privy  to  the  deed  of 
revocation,  it  was  lawful,  nay  reafonable  for  him  to  make 
this  enquiry.  Befides,  but  a  fmall  part  of  the  fuit  was  carried 
^.by  the  defendant's  fither ;  and  the  defendants  themlelvet 
were  infants,  and  haU  good  ground  of  fuit  for  their  legacies ; 
and  a  great  eftate  being  given  from  the  honour,  it  was  fuf* 
ficient  for  the  plaintiff  Sbalis  to  go  away  with  fuch  eftate^ 
without  having  cofls  into  the  bargain.   ( i ) 


(1)  Vide  fFM  v.  Ciaverdtfi.  2  Atk.  424,  Bemejf  v,  Eyn.  3  Atk,  387. 

Harris  ver/us  Lcc.  Cafe  138. 

«y  S.   had   given  his  wife  the  foul  diflemper  twice,  upon 

^*  which  the  wife  leaving  her  hufband  and  coming  to  5^  '** 

town  to  be  cured,  borrowed  30/.    of  the  plaintiff  to  pay  ]^^'^^:^^^" 

doAora  and  furgeons  and  for  neceffiiries,  *  afterwards  J.S.  Baron  g'.rctfenio 

deviled  fome  lands  for  the  payment  of  all  his  debts  and  died,  per,  a.  leodi  the 

wife  30!.  to  pay 
Ae  dodor  for  her  cure ;  Baron  derifet  lands  for  die  poyacat  of  his  debts  i  this  30  U  is  a  debt  of  the 
huibaod,  and  At  is  a  creditor  in  the  do£U)r*s  pLa^, 

The  plainttfF  brought  his  bill  againfl  the  truflees  who  were      [  V^S  1 
Impowered  by  the  will  to  fdl  the  land  for  the  payment  of 
debts,  in  order  to  be  paid  (hia  money,  as  a  debt  widiin  tht 
irufl:, 

-    Obje^tdj  A  wife  cannot  by  law  borrow  money,  nor  con* 

traA  a  debt  by  borrowing  money,  even  though  fuch  money 

be  afterwards  apfrfted  for  neceffaries ;  becaofe  it  was  in  her 

C  c  4  power 
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Hariu  V.     power  to  wafte  the  money ;  (a)  and  if  the  law  be  To,  it  would 
<  M%i.         jj^  jj^j.^  ip  jjjjyg  j^  different  rule  oT  property  in  equity. 
{4)  1  Salk.  3S7,  1^     IT      /         »     • 

^  Sed  per  cur* :  Admitting  the   wife  cannot  at  law  borrow 

money,  though  for   ncceflarics,  fo  as  to  bind  the  hufband, 

^.  ,     yet  this  money  being  applied  to  the  ufe .  of  the  wife  for  her 

cure  and  for  neceflaries,  the  plaintiff  that  lent  this  money, 
'.*^J^***h^"^°^  ^^^  *"  equity  ftand  in  the  place  [b)  of  the  perfons  who  found 
^  559;'  •  and  provided  fuch  neceflaries  for  the  wife.  And  therefore, 
as  fuch  perfons  would  be  creditors  of  the  hufband,  fo  the 
plaintiff*  ihall  ftand  in  their  place  and  be  a  creditor  alfo,  and 
Jet  the  truftees  pay  him  his  money  and  likewife  his  cofts, 

Cafe  139.  Chaplin  verfus  Horner  &  ux*. 

L 

At  the  Rolls,  ^       ^f     ».     1        1  .     ./r.     /•   1 

Where  money  is   **y-'™/#  C^tf^//ii  the  plaintitt  s  father,  on  his  marriage  with 

fovcnanteci  to  be   ^    the  plaintifPs  mother,  (now  the  wife  of  defendant  Homer) 

laid  out  in  4  pur-     ,  /••##•  i 

frhaicofiandand  in  confidcration  of  3000/.  portion,  made  a  fettlement  of  land 
A.t^ifcellh?  ^o  *^  **^«  <>f  himfelf  for  life,  ♦  remainder  to  the  wife  for  life, 
heir  and  not  the   remainder  to  the  fons  of  the  marriage  4n  tail-male,  remainder 

executor  of  A.  ,        ,         1  r    1  ....  ,  .     . 

fkiix  have  u.      to  the  daughters  of  the  marriage  in  tail  general,  remainder  to 

?eifhas«cfwTd  ^^^  ®^^  ''g*^^  *»^*"»  ^''^  ^^^  plaintiff^s  father  covenanted 
any  ©t  this  mo-  to  lay  out  2000 /.  (then  in  the  hands  of  truftees)  in  the  pur- 
good  pajlilf  n^     chafe  of  lands  to  be  fettled  on  himfelf  and  his  heirs. 

ind  (hall  not  be 

ir^d4  by  A«yptccutor  to  his  heir.  Alfolf  ^,  in  this  cafe  diet,  A.*s  heir  (hall  recover  the  remainder 
of  tne  money  not  received  by  A.  So  if  A.*s  heir  is  an  infant^  and  the  remainder  of  the  money  is  de« 
fi^0.V>  bt  broUS^cinto  court,  it  {hall  be  locked  on  as  land. 

1*484  J  .        The  «i;^rriage  took  eftc6l>  and  ^ere  was  ifluc  thereof  oijy 
the  plaintiff  a  daughter, 

*'  :  Not  long  after  the  plaintifPs  &ther  died  inteftate,  but  be- 

fore his  death  he  had  received  1350/.  part  of  this  2000/. 

, .; „      ,  which  on  |hc  iparriage  was  fecured  on  a  mortgage  from  one 

Mrs.  Avery  the  wife's  mother,  and  having  received  this  1350/. 
-    *      laid  it  out  in  the  purch^^fe  of  an  office  for  his  life, 

After  his  death,  his  widow  the  plaintiff^s  mother  took  out 
adminiftration  to  him,  and  the  fhintiS  Elizabeth  Q>apliH^  as 
^he  only  ifTue'  and  heir  of  her  father,  brought  this  bill  to 
*  hs^ve  the  covenant  in  the  marriage  fettlement  performed  in 
fpccie,  and  likewife  claiming,  two  thirds  of  her  father's  |>er- 
fena)  eftate  i^der  the  ftatute  of  diftribution^ 
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Mr.  Vernon  fot  the  defendant  infifted,  that  the  1350/.  be-  Chaplik  *u. 
ing  paid  to  the  plaintifPs  father,  who  would  have  had  an  Hornsr. 
ibfohite  power  over  the  land  if  purchafed  and  fettled,  this 
payment  was  a  good  payment,  and  ought  not  to  be  refunded 
by  bis  adminiftrator,  in  order  to  be  invefted  in  land  for  the 
benefit  of  the  pUintiff  the  heir;  which  was  agreed  by  the 
mafter  oftbi  rolls. 

•  He  next  infifted,  that  the  remaining  650  /.  ought  not  to 
be  laid  out  in  lands,  but  to  be  looked  upon  as  perfonal  eftate,  [  485  ] 
and  the  defendant  the  widow  to  be  intitled  to  a  third  thereof, 
the  old  rule  of  the  court  being  (a)  that  if  money  were  agreed  (tf)Vidc  the  cafe 
to  be  laid  out  in  a  purchafe  of  lands  to  be  conveyed  to  >/.  in  jago^anJ ^9! 
fee,  if  J.  had  brought  a  bill  for  the  performance  of  this  truft, 
equity  would  have  decreed  the  money  itfelf  to  J.  nay  that 
formerly  the  court  went  further,  viz.  where  money  was  to 
be  laid  out  in  land  and  fettled  on  As  in  tail,  remainder  over, 
and  J.  brought  a  bill  for  the  performance  of  this  truft,  the 
court  has .  in  fuch  cafe  decreed  the  money  to  f  jf.  becaufe  if 
the  land  were  bought  and  fettled  on  jf.  in  tail,  he  might  fuf- 
fer  a  recovery  and  bar  the  intail,  and  turn  the  land  into  mo- 
ney again ;  fo  that  in  the  ordering  of  fuch  purchafe  and  fet- 
tlement,  the  court  would  be  doing  a  vain  thing ;  and  that  this 
was  the  practice  till  lord  Cowper's  time,  when  in  the  cafe  of 
CohvalznA  Shadwill  the  court  decreed  the  truft  money  to  be 
laid  out  in  a  purchafe  of  land  and  fettled  on  //.  in  tail,  re- 
mainder to  S,  in  tail,  to  the  intent  that  the  ifTue  in  tail 
and  the  remainder  man  might  have  the  benefit  of  the  chance 
intended  them  by  the  perfon  creating  the  truft,  in  cafe  the 
tenant  in  tail  ihould  die  before  fuiFering  a  recovery  or  levying 
a  fine. 


t^»  the  cafe  of  ....  -  verfus  MarJ^  in  Ea/er  term  1723,  at  the 
tolls,  where  money  was  articled  to  be  laid  out  in  land,  and  fettled  on  the  firlt  and 
c;her  fon  ii^  tail,  and  the  court,  in  order  to  preferve  the  chance  to  the  fecond  ion, 
would  not  decree  the  money  to  the  elded  fon,  but  ordered  the  fame  to  be  invcflcd 
in  a  purchafe  purfuant  to  the  articles ;  the  eldeft  fon  got  one  to  lend  him  a  pur- 
chafe, and  to  fettle  it  with  an  intention  forthwith  to  fuffer  a  recovery,  and  to  re- 
convcy  the  eftate  back  to  the  feller ;  and  though  all  this  appeared  by  the  mafter's 
report,  yet  his  honour  (after  fome  hefitation)  allowed  it,  Sl«ariy  whether  the  mo- 
ney might  not  better  have  been  paid  to  the  cldeft  fon  ? 

But 


Chaplin  *0m 

H0RN£II. 

[486] 


{#)  Vide  the  cafe 
of  Scudamore 
▼frfus  Scuda- 
more. 

Freccd.inChan* 
544.the  like  de- 
ter mination  by 
lord  Parker. 
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But  that  here  the  plaintiff's  father  being  to  be  tenant  in  fee 
pf  the  laod  when  purchafed,  and  having  an  abfolute  power 
over  it  as  well  by  will  as  otherwife,  and  this  650  L  being 
as  yet  a^ually  but  money,  it  fhould  (as  he  urged)  be  looked 
upon  only  as  perfonal  eftate. 

But  the  mafter  of  the  rolls  contra  >  that  this  650?*  ought  to 
be  taken  as  land,  and  go  to  the  plaintiff* (<r)  as  beir ;  the 
difpute  in  this  cafe  being  not  betwixt  the  party  bimrelf,  the 
father,  and  the  party  who  was  to  pay  the  money,  but  t>etwixt  the 
heir  and  executor,  who  became  intktled  to  this  money  fubjed  to 
the  covenant ;  and  it  was  the  rather  to  be  deemed  a  real 
eftate,  becaufe  this  was  part  of  the  marriage  agreement,  and 
the  covenant  was  made  in  confideration  of  a  marriage  and  a 
marriage  portion. 

.  Wherefore  the  court  decreed  that  the  650/.  4ium\A  be 
brought  before  a  mafter  for  the  beneBt  of  the  plaiotiff'  (being 
an  infant)  but  would  not  decree  it  to  be:  laid  out  io  land, 
becaufe  if  the  plaintiff  fliouid  die  before  fuch  dtfpofition  it 
would  go  to  her  heir  of  courfe*  ( 1 ) 


(i)  Vide  Puiteney  v.  Earl  of  Darlington.    Bro.  Cha'.  Rep.  486, 


Cafe  140. 

Lord  Chan- 
cellor 
Parker. 

One  devtfesy  in 
cafe  he  leaves  no 
fon  at  the  time 
ef  his  death,  to 
J.  S.  The  teih- 
tor  dies  leaving 
his  wife  privc- 
ment  enfient 
with  a  fonj  thir 
poflhumous  foa 
is  a  fon  living  at 
the  tcftator's 
death,  and  J.  S. 
not  intitled. 

[  *487  ] 


Sir  Robert  Burdet  ver/us  Hopegood. 

nObert  Burdetj  efq.  in  the  life-time  of  Sir  Robert  Burdet 
the  plaintiff's  grandfather^^  being  feifed  in  fee  of  the 
manor  and  priory  of  Modney  in  the  county  of  Norfolk^  by 
his  will  dated  17th  Dec.  171 1.  devifed  the  premiffcs,  in  cafe 
he  Jhould  leave  no  fon  at  the  time  of  his  deaths  to  his  coufin  Francis 
Hopegood  and  his  heirs,  and  as  a  reward  for  the  trouble  which 
the  teftator  had  given  him,  and  for  the  many  obligations 
he  had^  to  him,  gave  him  all  his  perfonal  eftate,  and  made 
him  fole  executor  and  died,  leaving  his  wife  ^privement  enfunt 
which  child  afterwards  proved  to  be  a  fon  the  now  plaintiff. 

And  one  of  the  queftlons  was,  whether  Hopegood  the  de- 
vifee  was  intitled  to  thefe  lands,  in  regard  (as  was  objeded) 
the. teftator. died  without  kping  a  fon  at  the  time  of  his 
death? 

Hereupon 
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Hereupon  hrd  chanaUor  Parker  referred  it  to  the  judges  of    Bitrdetv. 
the  king's  bench,  who  were  unanimoufly  of  opinion,    that    *^^'*<^^^ 
die  plaintiff  Sir  JMeri  though  not  born,  had  yet  an  exiftence 
in  the  eye  of  the  law,  as  in  ventre  fa  merey  which  in  many 
MQ)eSs(i)  was  regarded;  as  if  a  woman   takes  poifon  to 
kSl  her  dhild  then  in  her  womb,  and  the  child  is  born  alive, 
ilid  afterwards  dies  of  that  poifon,  the  woman  is  guilty  of 
taltrder  {a)i  alfo  a  child  in  ventre  fa  mere  may  be  vouched,  (tf)VideBetle 
addnuy  be  a  devifee,  and  it  would  be  hard  to  difinherit  fuch  "^^{^^^ 
an  oflly  thild,  nor  could  it  be  imagined  the  teftator  ever  in- 
tended fo  to  do. 

The  certificate  of  the  judges  was  as  follows  : 

^  We  are  of  opinion,  that  the  devife  of  the  fatd  manor 
^  mud  priory  of  Modney^  (fc.  to  Francis  Hopegoed  and  his  heirs, 
^  was  not  an  abfolute  devife,  but  fubjed  to  the  contingency 
^  of  tfae  teftator -s  leaving  no  fon  at  the  time  of  his  death. 
*<  So  that  fttch  contingency  not  happening,  the  devife  to  the 
^  fiiid  Francis  Hopegood  and  his  heirs  cannot  take  place; 
^  the  teftator,  as  we  humbly  conceive,  having  exprefled  no 
*<  intention  in  the  will  of  difinheriting  his  only  fon,  the  con- 
^  fequence  of  which  is,  that  Mr.  Hepegeed  is  not  intitled  to 
^  die  premifles." 

John  Pratty         Rob.  EyrCy 

Lift.  Powisj        John  Fcrtejcue  Aland. 

With  which  his  lord(hip  agreed,  and  accordingly  on  the      [  ^%%  j 
5th  of  O^ober   172 1*    decreed  the  defendant   Hopegood  to 
deliver  up  poileffion  of  the  premifles  and  account  for  the  rents.    ^ 
mud  profits  which  he  bad  received. 


(1)  Millar  Vt  Turner.  I  Vea,  J5. 


Pierpoini 
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Cafe  141.  Picrpoint  verfus  Lord  Cheney. 

^cS^°'  T  yPON  ^*^c  marriage  of  the  earl  of  Kingjlon  eldeft  fon 

Parkkx..  Vy     to  the  marquifs  of  Dorchejier  WiAi  Rachel  Bainton  the 

Preced.inChan.  niec&of  Mr.  Hall^  the  faid  Rachel  had  2000/.  a  year  in  land, 

^Ub.  Chan.  *"^  20000  /.  in  money,  and  the  earl  of  Kingjlon  being  an 

*^^  rs      .  infant,  the  fetdement  was  made  by  a  [a)  private  aft  of  par- 

642.  pi,  !©•  Hamcnt,  whereby  (/«/*  aP)  the  manor  of  Dale^  i^c.  in  the 

whwi^^hc  county  of  Lincoln^   being  together   with    the   cafual  profits 

manor  of  Dale  about  looo/.  ^/r  annum,   was  fettled  upon  the  marquifs  of 

if  fettled  to  the  f  /  .  '^  ^         • 

life  of  grandfa-  Dorchejler  for  life,  remainder  to  his  cldcft  fon  the  lord  King* 
»IindeVto^hii'  ft^^  for  life,  remainder  to  truftees  for  icoo  years,  in  truft 
fon  the  huiband    ^j^^t  if  it  (hould  happen  there  fliould  be  only  one  daugh- 

for  li*^e, remain-  '^'^  '  ^ 

dertotrufleesfor  ter  by  the  marriage,  fuch  daughter  mould  have  looooiL  for 
riafi^g^*ia5ooh  her  portion  at  her  age  of  twenty-one  or  marriage,  and  in 
for  a  daughter,   ^^g  mean  timc  qoo  /.  per  annum  for  her  maintenance  until 

It  but  oue,  pay-  /.  .  i       r  i  t 

able  at  twenty,  the  age  of  twelve  years,  and  afterwards  400  /.  per  annum 
•nnnXc'iiiMn  ""^'^  ^^^  portion  (hould  become  due;  the  maintenance,  as 
time  300 1.  per   ^ell  as  the  portion,  to  be  raifed  by  the  truftees  either  by  the 

annum  for  her  ,         /.  t.      /•  1     .        a  «  • 

maintenance,  fents^  tjfiiei  and ptofits^  or  hyjali  f  ox*  mortgage  j   the  mainte- 

lytrrfte«c?tl?et  "^"^^  ^°  ^^  P^^^  quarterly,  and  the  firjl  of  the  faid  ^^ymtnt% 

by  rents  and  pro-  to  be  made  atfuch  of  the  four  ufual  fcijjh  asjhould  next  happen 

mortgage,  and  to  ^ftir  the  deceafe  of  lord  Kingfton  the  hujband. 

be  paid  quarter^ 

ly }  the  firii  payment  to  be  made  at  fuch  of  the  ufual  feafts,  at  Hiall  next  happen  afVer  the  father^s 
death*  Father  dies  leafing  one  daughter,  and  the  grandfather  living.  Bill  prayM  a  mortgage  of  the 
icvrrfion  fur  the  infant's  maintenance,  but  the  court  ftrongly  inclined  againil  it.     (a)  9  Annac. 

[  ^489  3  Lord  Kingjlon  died  leaving  ifllic  by  Rcuhel  a  fon  (now 
marquifs  of  Dorchejler)  and  a  daughter  named  Frances^  and 
the  lord  Kingjlon^  the  hufband  being  dead  about  five  years,  this 
bill  was  brought  for  the  3C0/.  per  annum  maintenance  money, 
and  to  have  it  raifed  by  fale  or  mortgage^  in  regard  it  could 
not  be  raifed  by  the  profits^  the  grandfather  the  prefent  duke 
of  Kingjlon  being  alive  and  having  an  eftate  for  life  in  the 
premifles. 


t  Jn  the  report  of  this  cafe  in  Precedents  in  Chancery  it  is  ftatcd,  as  if  by  the 
words  of  the  aft  of  parliament,  this  maintenance-money  was  to  be  raifed  out  of 
the  rents  and  profits  of  the  term,  and  that  the  plaintiff  was  for  having  that  ex- 
tended to  a  fale  or  mortgage  by  an  equitable  conllrudlion  only;  whereas  this  is  a 
miftakc,  the  words  [fale  or  mortgage]  being  cxprefly  mentioned  in  the  adl.  And 
the  leader  will  obfcrvc  that  good  part  of  this  argument  is  founded  thereon. 

For 
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For.  the  mfing  of  the  maintenance  by  fale  or  mortgage. 
It  was  urged  that  whenever  the  maintenance  or  provifion 
for  children  came  in  queftion,  it  always  received  the  moft 
farourable  conftru£lion  that  might  be:  nay  fometimes  in 
fiiTOur  of  fuch  provifion,  the  court  had  offered  violence  even 
to  die  words ;  and  fo  it  was  done  in  the  cafe  of  G/rr^irJ  verfus 
Girrard  {a)  where  a  portion  being  fecured  to  a  daughter 
upon  a  truft  of  a  term  for  years  payable  at  her  age  of  eigh- 
tttn  or  marriage,  which  (hould  iirft  happen  after  the  death 
of  die  father  and  mother,  in  that  cafe  the  portion  was  de- 
creed to  be  raifed  for  the  daughter  at  her  age  of  eighteen, 
diough  in  the  life-time  of  her  mother. 

And  as  this  had  been  done  in  the  cafe  of  a  portion,  fo  a 

firtUri  it  ought  to  be  done  for  maintenance  which  was  more 

Acceflary  than  a  marriage  portion,  in  that  a  child  could  not 

fubfift  without  maintenance  or  bread,  but  might  live  without 

marriage. 

That  the  hardlhip  of  raifing  a  maintenance  by  the  fale  of 
a  reverfion  was  not  now  to  be  objected,  in  regard  the  owners 
of  the  eftate,  who  could  put  what  hard(hips,  conditions  or 
terms  they  pleafed  upon  it,  had  ordered  the  maintenance  to 
commence  and  be  paid  at  the  firft  quarterly  feaft  after  the 
father's  death,  and  to  be  raifed  by  profits,  fale  or  mortgage; 
which  mufl;  be  underflood  by  profits  if  the  tenants  for  life  were 
both  dead,  or  elfe  by  mortgage  or  fale  ^  if  either  of  the  tenants 
for  life  were  living ;  and  where  thcfc  methods  were  by  the 
cxprefs  words  of  a  fcttlemcnt  prefcribed,  it  was  blotting  them 
CHit,  it  was  making  a  new  fcttlement  to  obje£t  to  fuch  method 
of  raifing  the  maintenance ;  for  if  thefe  words  were  not  to 
take  place,  it  would  be  in  vain  to  make  fettlements ;  and  Sir 
Thomas  Powts  quoted  the  cafe  of  lord  Herbert  decreed  by  the 
late  majler  of  the  rollsy  wherein  the  late  lord  Herbert  gave 
his  real  eflate  to  his  nephew,  fubjecl  to  a  term  for  years 
which  was  declared  to  be  upon  trufl  by  fale  or  mortgage,  or 
with  the  profits,  to  raife  3000/.  a-picce  for  his  two  fifters, 
>nd  100/.  per  annum  maintenance  money,  and  the  eftate  hap- 
pened to  be  fo  incumbered  with  jointures  and  rent-charges, 
that  there  was  not  enough  to  pay  the  maintenance;  upon  which 
the  court  decreed  a  mortgage  of  the  term  to  raife  it. 


It 
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Mortgage  of  a 
term  decreed  tm 
raife  mainte- 
nance money. 


Dc  Term.  S.  Michaelis^  1718. 

PiERPOiNT        It  was  admitted  that  the  raiftng  of  money  upon  any  re- 

'V.  Lord       verfion  was  indeed  a  difadvantageous  way  of  doing  it :  bow- 
Cheney*  »  ^  o 

ever,  if  it  could  not  be  raifed  any  other  way,  it  muft  be  raifed 

at  a  difadvantage. 

[  491  ]  On  the  other  fide  it  was  faid,  that  in  any  cafe  to  fell  a  re- 
Rtverfion  never  verfiou  was  prejudicial  to  an  eftate ;  but  to  fell  a  reverfionary 
SffSnu!  intcrcft  for  maintenance  money  was  never  known^  nor  could 
**»^»^'*^*  any  precedent  be  produced  for  itj  cfpccially  where  it  was  a 
f  keep  the  matter  intirely  in  the  difcretion  of  the  court,  and  where  the 
^^^^*  child  had  a  mother  fo  able  to  maintain  it,  a  mother  who  ia 

this  cafe  had  3000/.  per  annum  jointure* 

That  It  woiUd  be  a  cafe  of  infinite  bardfhip  to  the  eftate  ; 
for  at  thit  rate  there  muft  be  an  annual  if  not  a  quarterly  mort- 
gage, the  maintenance  being  to  be  paid  quarterly,  and  in  a 
cafe  too  where  the  intereft  couM  not  be  raifed  but  muft  be 
made  principal,  and  this  intcreft  miift  carry  intereft,  and  all 
thefe  mortgages  be  liable  to  foreclofures  \  that  it  would  occa- 
fion  a  plain  bardfhip  even  to  the  daughter  herfelf ;  for  the  fame 
fund  which  was  to  raife  her  maintenance  was  alfo  to  raife  her 
portion  of  20000  /•  when  (he  (hould  come  to  age  or  be  mar- 
ried ;  and  if  the  intereft  were  to  break  into  it  by  the  frequent 
charges  of  annual  mortgages  and  loading  the  eftate  with  in- 
tereft upon  intereft,  it  would  then  (not  being  loop/.  per 
annum)  prove  xleficient  for  the  raifing  the  portion  where- 
with the  daughter  was  to  be  married  and  preferred  in  the 
world. 

Alfo,  confidering  the  circumftances  of  this  cafe,  it  fliould 
be  intended  that  this  maintenance  money  was  to  be  raifed 
when  the  term  commenced,  or  upon  the  death  of  the  father, 
by  which  the  term  came  into  pofTef&on,  fo  as  to  yield  rents 
and  profits,  which  was  one  of  the  methods  whereby  the  maia- 
>  tenance  was  to  be  raifed. 

[  492  J  That  at  leaft  there  could  be  no  colour  to  a(k  for  the  whole 

300  /.  per  annum^  but  only  for  fo  much  as  it  might  be  reafon- 
able  actually  to  lay  out  in  her  maintenance,  regard  being  had 
to  her  tender  years. 

To  which  it  was  replied,  that  the  other  fide  were  arguing 
againft  the  exprefs  directions  of  the  ad  of   parliament,  for 

the 
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the  pbnn  trordsof  it  told  both  hw  and  when  the  mainte*    PiERPoiifr 
mBce  was  to  be  raifed ;  how  ?  by  rents  and  profits,  fale  or       ^-  ^^^ 
mortgage;  when?  why  the  firft  quarter  day  after  the  death        "*'***'• 
of  the  father; 

That  the  ad  of  parliament  faying  the  maintenance  Ihould 
kr  railed  by  profits,  fale  or  mortgage^  if  it  could  not  be  raifed 
by  profits,  (becaufe  but  a  reverfion)  it  muft  necefTarily  be 
laifed  by  (ale  or  mortgage ;  that  the  z&,  exprefly  faid  fo,  the 
parties  inttreiltd  in  the  eftate,  and  who  had  a  power  over  it 
bad  (b  fettled  it,  and  then  it  could  be  no  hardfliip  when  con- 
fented  to  by  all  parties ;  and  this  was  now  not  a  matter  dif- 
cretiooary,  but  di  jure  and  of  right,  ex  deiito  jufiitia^  which 
the  court  cannot  refufe,  a  matter  of  truft  being  as  much  a 
[a)  right  as  a  legal  interefl,  and  it  would  be  in  vain  to  make  («)Vi(iepoft.d)e 
fettlements  if  the  plain  words  of  them  were  not  to  be  obferved,  ^^Ifu^/  l^ll 
and  from  whichf  ifa  deviation  were  to  be  once  allowed,  none  707* 
would  know  how  to  give  an  opinion  thereupon ;  and  as  to  the 
other  fide's  demanding  precedents,  they  ought  to  (hew  pre- 
cedents where  a  fettlement  or  zQ,  of  parliament  ever  fpoke  fo 
plain,  and  yet  did  not  prevail. 

That  as  to  the  charge  of  frequent  and  annual  or  quarterly 
mortgages,  it  was  near  five  years  fince  the  father's  death,  and 
yet  till  now,  no  mortgage  had  been  demanded,  and  when  a 
mortgage  was  made  it  might  be  for  fo  much  as  fhould  be  fuf- 
ficient  to  maintain  the  child  for  three  or  four  years,  and  in  [  493  3 
the  mean  time  part  of  the  money  raifed  might  be  put  out. 

And  with  regard  to  the  argument,  that  this  might  hinder 
the  raifmg  the  portion^  that  might  never  happen  to  be  due, 
whereas  the  maintenance  was  already  due.  And  to  fay,  that 
what  was  now  due,  and  for  maintenance  too,  jQiould  not  be 
raifed,  becaufe  it  might  hinder  what  might  never  be  due,  was 
ftrange  arguing ;  indeed  if  the  former  was  not  to  be  paid,  the 
latter  was  not  likely  to  be  ever  due,  for  the  child  muft  be  ftarved  ' 
and  never  live  to  have  her  portion. 

Then  as  to  the  mother's  jointure,  though  allowed  to  be 
large,  it  was  however  agreed  and  intended  that  the  mother 
ihould  have  it  clear;  and  yet  fhe  maintained  the  fon,  whofe 
education  by  reafon  of  his  great  birth  muft  be  very  chargeable, 
and  this  was  a  load  upon  the  jointure,  in  refped  to  which 
3  the 
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the  more  liberal  maintenance  ought  to  be  made  to  the  mother; 
as  it  was  (a)  ufual  for  the  court  to  allow  a  parent  the  greater 
maintenance  for  the  heir,  when  younger  children  were  left 
unprovided  for. 

Lord  chancellor  :  I  (hall  confider  the  infant's  good,  and  take 
care  that  her  demand  of  maintenance  (ball  not  defeat  her  other 
demand  of  her  portion,  it  being  one  and  the  fame  fund  that 
is  to  provide  both.  It  is  a  hard  cafe  to  mortgage  a  reverfion, 
heap  intereft  upon  intereft,  and  fubjed  the  eftate  to  a  fore- 
clofure,  for  it  may  come  to  fuch  a  fum  as  that  many  perfons 
m^y  be  under  a  neceflity  of  calling  in  their  money. 

Though  I  admit  I  muft  take  the  a£t  as  I  find  It,  viz.  the 
firft  quarter-day  after  the  death  of  the  £ither  (he  maintenance 
money  is  to  be  raifed  ^by  profits  mortgage  or  fale  i  yet  this 
court,  which  is  the  guardian  of  the  infant,  muft  confider 
the  gdod  of  the  infant,  and  it  may  be  for  her  phin  benefit 
and  a  kindnefs  to  her,  that  her  maintenance  (bould  not  be 
raifed. 

Wherefore  let  the  mafter  fee  what  is  the  value  of  the 
eftate  charged  with  the  maintenance  and  portion,  together 
with  the  incumbrances  that  are  upon  it,  and  this  will  influ- 
ence my  judgment. 

In  the  mean  while  I  cannot  but  obferve  that  the  method 
propofed  by  Mr.  Fernon  for  railing  at  firft  more  money  than 
there  might  be  occafion  for,  to  prevent  frequent  mortgages, 
and  to  put  out  the  refidue  for  ^t^hich  there  fliould  not  be  a 
prefent  occafion,  would  not  anfwer  the  inconvenience ;  for 
the  money  thus  raifed,  and  for  which  the  eftate  would  be  loaded 
with  intereft,  muft  for  fome  time  lye  dead  in  the  mafter's 
hands. 

And  as  in  the  cafe  of  Corbet  and  Matdwell^  lord  Cowper  de- 
clared he  would  not  go  beyond  the  eftabliftied  precedents  in 
cafes  of  that  nature,  as  taking  it  that  the  court  had  already 
gone  too  far,  fo  I  for  my  part  fliall  obferve  the  fame  rule,  not 
having  been  able  to  find  one  fingle  precedent  for  mortgaging 
{a)  a  reverfion  for  maintenance,  and  what  makes  it  ft  ill  lefs 
reafonable  to  do  fo  in  the  prefent  cafe  is,  that  the  noble  duke 
the  grandfather  has  offered  in  court  to  maintain  both  the  young 
marquis  the  fon  and  the  lady  Frances  the  daughter. 

Anonymus 
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[495] 
Anonymus.  Cafe  142. 

IN  this  cafe  {int.  ar)  it  was  faid  by  Sir  Jcfeph  Jekyll, majler  ^,^^2^ 

rf  ibi  rcllsy  that  as  all  legatees  arc  on  a  deficiency  of  af-  to  be  paid  in  pro- 

lets  to  be  paid  m  proportion,  10  if  the  executor  pays  one  of  executor  pays 

the  legatees,  yet  the  reft  (hall  make  him  refund  in  proportion;  there  *iV*1jot"'* 

nay,  if  one  of  the  legatees  gets  a  decree  for  his  legacy,  and  is  enough  to  pay 

paid,  and  afterwards  a  deficiency  happens,  the  legatee  who  whoispai?flifii 

recovered  fhall  refund  notwithftanding,  in  imitation  of  the  J^rtilfn  1"  fo^lf' 

fpiritual  court  where  a  legatee  recovering  his  legacy  is  made  <>"«  legatee  re« 

r         '  r       t  -  .  T     r^       j^  cover*  Ills  legacy 

to  give  fecunty  to  refund  in  proportion,  if,  cff.  ♦^  i,,  equity,  amd 

there  ii' not 
enough  to  pay  the  reft,  he  (hall  reTund  j  fecut  if  the  defed  of  aflett  arifet  by  the  wafting  of  the  •!« 
cctttur.        *  Vide  x  Vera.  16  &  93. 

But  if  the  executor  had  at  firft  enough  to  pay  all  the  lega- 
cies, and  afterwards  by  his  wafting  the  aflets  occafions  a  de- 
ficiency, in  fuch  cafe  the  legatee  who  has  recovered  his  legacy, 
Iball  not  be  compelled  ( 1 }  to  refund,  but  (ball  retain  the  ad- 
vantage 6f  his  legal  diligence,  which  the  other  legatees  neg- 
lc£led  by  not  bringing  their. fuit  in  time,  before  the  wafting 
by  the  executor;  whereas  if  the  other  legatees  had  commenced 
their  fuit  before  fuch  wafte  committed,  they  might  have  met 
with  the  like  fuccefs,  //  vigilanttbus  non  dormientibtis  jura 
fubveniunt. 

This  cafe  I  put  to  Mr,  Vernon^  who  was  of  the  fame  opi- 
nion. 

(1)  Sed  vide  prr  v.  Kaimes,   2  Vez.  194. 

[  496  ] 

Turton  verfus  Benfon.  Cafe  143. 

At  the  Rolls. 
R.  Turtcn  barrifter  at  law  treated  for  his  marrying  Mr.    a  Vern.  764. 
Benfin^s  daughter,  and  Mr.  Benfon  the  father  propofing    ,  Eq',  ca"^b! 
to  Mr.  Turton's   mother   to   give   his  daughter  3000  /.  Mr.    J?\;^p,5;  ^L. 
Turton's  mother,  though  (he  at  firft  thought  it  too  little,  yet    5»*-  10  Mod. 
afterwards  came  into  the  match,  and  agreed  to  fettle  part  of    a  ton  on  his 

marriage  it  to 
have  3000! .  portion  with  his  wife,  and  privately  without  notice  to  his  parents  (father  or  mother;  that 
treated  for  the  marriage,  gives  a  bond  to  the  wife's  father  to  pjy  back  loool.  oi  the  p*  r:ion  iertn  yean 
afterwards ;  this  boaJ  void  in  cuuity,  And  will  not  be  made  better  by  being  afligred  to  creditors. 

Vol.  I.  D  d  her 


M 
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TURTON     V» 

Benson. 


One  having  a 
boni  receives  the 
money  due  upon 
it,and  aftcrwardi 
alltgns  it  fur  a 
valuable  confi- 
dcratiun  as  un- 
facisfi^d    to  an- 
other who  has  no 
notice  of  thcpay- 
menty   yet  the 
purchafcr    can 
iiave  no  avail  of 
this  Loal. 

[  *497  J 


her  jointure  upon  her  Ton  Turton  in  poflef&on,  and  In  the 
marriage  writings  under  the  hand  and  feal  of  Mr.  Benfon  it 
was  mentioned  that  his  daughter's  portion  was  to  be  3000  /• 
but  before  the  marriage  it  was  privately  agreed  betwixt  Mr. 
Turton  and  Mr.  Benfon  that  Mr.  Turton  £hould  give  a  bond  to 
Mr.  B^nfony  to  pay  back  to  him  1000/.  at  the  end  of  feven 
years  without  intereft,  of  which  bond  Mr.  Turton*s  mother 
had  no  notice. 

The  marriage  took  efFccl,  and  Mr.  BenfoH  owing  to  Sir 
Theodore  Janjfen  2000  /.  affigned  over  Mr.  Turton\  bond  to 
Sir  Theodore^  as  an  additional  fecurity.  Mr.  Benfon  died| 
Sir  Theodore's  demands  were  afterwards  paid,  anrf  Mrs.  Benfon 
the  widow  and  adminiftratrix  of  Mr.  Benfon  affigned  Mr.  Ti/r- 
ton^s  bond  in  truft  for  the  benefit  of  Mr.  Benfon^  creditors  who 
were  many,  and  (as  it  was  faid)  more  than  his  aflets  could 
pay. 

Mr,  Turton  brought  his  bill  to,  be  relieved  againft  this 
1000/.  bond,  and  Beffon'^  creditors  a  crofs  bill  to  have  the 
benefit  of  it ;  the  caufc  had  been  greatly  debated  before  the 
majier  of  the  rolls  "W^o  relieved  againil  the  bond  by  granting 
a  perpetual  injunftion  thereupon. 

*  His  honour  declared  that  the  creditors  of  Eerfon  could  not 
be  in  a  better  condition  than  Bevfon  himfelf;  and  as  to  Sir 
Theodore  ^anjin^  it  was  to  be  confiJercd  he  had  no  legal  title 
to  this  bond  but  only  an  equitable  afiignmcnt ;  and  therefore 
having  a  fecurity  which  was  not  good  in  equity,  he  could 
not  be  in  a  better  condition  than  Btrfon  himfelf  was  j  that 
fuppofing  a  man  fhould  afTign  over  a  fatisiied  bond  as  a  fe- 
curity for  a  juft  debt,  the  aflignec  could  not  fct  up  this  bond, 
in  equity,  which  being  fatisfied  before,  could  receive  no  new 
force  from  the  aflignment. 

.That  it  was  incumbent  on  any  one  who  took  an  afllgn- 
mcnt  of  a  bond  to  be  informed  by  the  obligor  concerning  the 
quantum  due  upon  fuch  bend,  which  if  he  neglected  to'  do, 
it  was  his  own  fault,  and  he  (liould  not  toke  advantage  of 
his  own  laches. 

And  with  refpefl  to  what  had  been  proved,  that  Mr.  Turton 
had   fincc   his  father  in  law  Benfon\  death  proniifed  to  pay 

back 
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back  part  of  this  bond,  or  a  debt  fecured  thereby,  this  was  Turton   «?>. 
not  to  be  regarded;  Mr.  Turton*s  offers  made  and  not  ac-       Ben  sow. 

cepted  fignified  nothing  ;  that  lord  Cowper  had  often  [a)  faid  (ajvijc  the  cafe 

a  man  fhould  not  be  bound  by  an  offer  made  daring  a  treaty  j-^,,  vauhtuon^ 

which  afterwards  broke  off,  or  upon  terms  that  were  not  »Vcrn.  717. 
accepted. 

That  in  cafes  of  this  nature,  not  only  the  plaintiff  him* 
ielf  who  gare  the  bond,  but  the  father  or  parent  treating  the 
match  would  be  intitled  to  relief;  as  for  inftance,  fuppofe 
a  parent  were  to  fettle  land  upon  the  marriage  of  his  fon, 
aad  the  fon  ihould  privately  agree  to  pay  back  part  of  the 
/brtune,  the  parent  in  that  cafe  would  be  relieved  againft  fuch 
agreement. 

But  more  particularly  in  the  principal  cafe,  there  having  [  49^  J 
been  an  underhand  agreement  made  with*  the  plaintiff  with* 
out  the  privity  of  his  mother,  and  after  the  plaintiff's  affec- 
tions were  fettled,  (which  was  taking  advantage  of  the  paflions 
of  mankind)  the  majteir  of  the  rolls  decreed  the  plaintiff  fhould 
be  relieved  and  the  bond  delivered  up. 

From  this  decree  there  was  an  appeal  to  lord  chancellor   Lord  chancellor 

Parker 

Parker^  who  in   Michaelmas  term   17 19  affirmed  it,   faying 
that  thefe  private  agreements  (i)  obtained  from  the  intended. 
hufband  without  the  privity  of  his  parent  were  highly  to  be 
difcouraged. 

i/f.  That  the  parties  {a)  themfclves  to  this  agreement  were  (^)VidcRobtrtf 

intitled  to  relief,  for  fo  were  all  the  precedents  j  and  if  they  ▼•  R'0i>"t3,  poft- 
fliould  not,  there  would  often  be  no  redrefs  at  all  againft  the 
fraud  nor  any  body  to  a(k  it. 

And  xdly^  the  parent  as  a  purchafer  of  the  portion  to  his 
child,  by  fettling  lands,  or  beftowing  a  pecuniary  advance- 
ment upon  him  on  bis  marriage,  muft  alfo  be  relieved. 

That  it  was  no  argument  to  fay  Turton  was  in  fault;  for 
admitting  that  were  true,  what  reafon  was  there  that  Denfun 
who  was  in  fault  alfo,  fliould  be  excufcd  ?  And  when  Ben/on 


(1)  So,  PeyiDft  v,  EUJiveU,   i  Vcrn.  Han?nan,   2  V^ern.  499.     Keat  v.  Men 

24.0.  Redman  v.  Redman,    1  Vern,  348.  2  Vern.   588,     Pitcairne  v.^Oghourne, 

Unle  V.  Li*:ao,    i  Vcrfi.  475.    LamUev*  z  Vez.  37*;. 

£>  <}  2  bad 
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TvRtov  V.    had  been  guilty  of  this  fraud  to  Turton^s  mother,  it  was  not 
Benson.       rcafonablc  that  any  ad  done  by  himfelf  (hould  ihelter  him,  for 
C  499  3      by  this  means  Btnfin  by  his  own  zQ,  would  be  too  bard  for  the 
court. 

As  to  Binfon*%  pretended  affignment  of  the  bond,  it  was 
upon  no  confideration,  but  if  it  were,  yet  in  truth  it  was  not 
an  affignment,  but  an  agreement  only  that  the  affignee  (hould 
have  all  the  fair  and  equitable  advantage  and  benefit  of  the  bond 
that  the  aflignor  himfelf  (i)  was  intitled  to  |  and  if  nothing 
was  due,  nothing  could  be  affigned  over.  Not  that  this  bond 
given  by  Turtcn  was  fo  abfolutely  void,  as  that  it  might  not  upon 
fome  new  confideration  or  deliberate  a£l  have  been  made  good^ 
but  no  fuch  a£t  appeared. 

And  with  regard  to  what  Mr.  Turton  faid  Ca  Sjchard/in  (who 
it  feems  was  one  o^  Mr.  Benfons  creditors,  and  dad  joined  in 
a  bill  againft  Mrs.  Benfon  in  order  to  have  the  benefit  of  the 
bond)  that  he  would  not  fet  aftde  his  bond,  it  was  indeed 
generous,  but  no  more  than  nudum  p<Ulum. 

Alfo  as  to  what  had  been  urged,  that  the  creditors  of  Ben-' 
fon  were  numerous  and  in  danger  of  lofing  their  debts  through 
a  deficiency  of  aflets,  that  could  be  of  no  weight,  for  flill  the 
creditors  of  Benfon  muft  be  paid  out  of  Benfon's  eftate  and  not 
*out  of  the  eftate  of  another  man  \  and  where  it  is  faid 
that  creditors  ought  to  be  favoured,  this  muft  be  meant  with 
regard  to  the  tcftator's  aflets,  not  to  any  efFecls  which 
the  teftator  has  wrongfully  taken  away  or  tortioufly  pofleflcd 
himfelf  of  belonging  to  another. 

Therefore  affirm  the  decree. 


(i)   Hill  V.  Cat Jlo^eiy    i  Vcz.  123. 


Tiffen 
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[  500  3 


Tiflcn  verfus  Tiffcn. 

.  inRANCIS  Tiffin  the  elder  had  four  fons,  Francis^  Johriy 
fFmiam  and  Samuel^  and  by  his  will  dated  the  19th  of 
Juguft  1720  g\vt\  feveral  lands  of  conflderable  value  to  his 
three  younger  Tons  feverally  at  their  refpedive  ages  of  twenty- 
four  years,  and  appoints  that  none  of  his  faid  three  younger 
Ions  ihal!  take  any  of  the  rents  and  profits  of  the  eftates 
thereby  to  tbem  devifed,  until  they  feverally  attain  the 
age  of  twenty*four  years,  but  that  his  eldeftfon  Francis  (who 
was  his  executor)  fhall  take  the  rents  and  profits  of  the  faid 
feveral  eflates  to  his  own  ufe,  until  the  teftator's  faid 
three  younger  fons  fhould.  attain  their  feveral  ages  of  twenty- 
four.     Soon  after  this  the  teflator  dies. 


Cafe 


144. 


At  the  Rolls* 

One  devifes  hit 
peifonal  eft  ate  to 
his  lon,and  if  hit 
fon  die  within 
age  and  without 
illue,  then  the 
perfonal  eftate  to 
go  to  ■  the  tefta- 
tor's brother \ 
the  fon  Ihall 
have  the  pro- 
duce of  the  per- 
fonal eftate,  and 
only  the  capital 
incafe  of  the  in- 
fant's deatb,&c. 
ihall  go  to  the 
brother. 


28 th  Oaoher  17 17.  Franch  Tiffin  the  fon  makes   his  will,    One dcvMcs land 

1    t_        t  •  11  1  •  /•  n  to   his  younger 

and  thereby  gives  all  his  perfonal  eftate  and  the  produce  there-  fons  at  twenty- 
of  (his  debts,  legacies  and  funerals  being  paid)  to  the  child  Ji^el;  timJ the^' 
bis  wife  was  then  en/tent  with  ;  if  one  fon,  then  to  fuch  fon,    ""tsand  profin 

,      .    .  n  of  the  prcmifTca 

his  executors,  admimitrators  or  afligns,  and  if  more  than  tohiseUeit  fon 

one  fon,  and  the  firft  fon  fhould  die  before  twenty-one  or  cid-rt'fon^dcvif* 

marriage  without  iflue,  then  his  perfonal  eftate  to  go  in  fuc-  "  ***  liiofercntt 

ceffion  to  the  fons  of  his  body  j  but  in  cafe  there  (hould  be  premiHes  to  hi« 

no  fuch  fon,  or  all  fuch  fons  (hould  die  before  twenty-one  or  thcr"*'butnotto 

marriage  without  i/Tue,  then  he  gives  it  to  his  executors  and  *>«  pa''<*  ^o  ^*»«» 

adminiftrators,  and  intails  all  his  real  eftate  on  fuch  fon  and  four,  and  diet 

his  ifTue  male,  and  in  default  of  fuch  iffue,  ♦  to  his  faid  three  Ij^^Jngf^brothcra 

younger  brothers  fucceffively,  with  remainder  to  his  own  rieht  under  twenty. 

\^    .  '  four;   only  the 

heirs.  rents  and  prutits 

accruing  from  the  death  of  the  elder  brother  the  teftalor  ihall  p3fs« 

Alfo  the  faid  Francis  Tiffin  the  fon  by  his  will  reciting  his  [  ♦501  ] 
father's  will  as  to  the  devife  to  the  three  younger  fons,  and 
that  he  the  faid  eldeft  fon  (the  now  teftator)  fhould  take  the 
rents  and  profits  to  his  own  ufe  until  his  three  younger 
brothers  fhould  come  to  twenty-four,  now  devifes  to  his  faid 
three  younger  brothers  rcfpeSively  all  the  rents  and  profits  of 
their  refpedive  eftates  fo  devifcd  to  him  by  their  faid  father  un- 
til their  refpeiliveages  of  twenty-four,  but  not  to  be  paid  them 
until  twenty-four ;  and  leaves  his  three  brothers  ^^hn^  IViU 
Ham  and  Samuel  executors,  and  foon  after  dies* 

D  d  3  The 
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Ti^^FK  V.  The  widow  of  Francis  Tiffin  the  fon,  was  afterwards  dcliver- 

T4.SSLN.  cd  of  a  fon  the  plaintiff  Francis  Tijfen  the  infant,  who  now 
brought  this  bill  for  an  account,  and  to  have  diredions  touch- 
ing his  father's  eftate. 

And  the  caiife  coming  on  to  be  heard  before  the  majler  of 
the  rollsy  he  decreed  that  no  more  than  the  principal  money 
of  the  faid  teftator  Tijpn  [the  fon's]  pcrfonal  cftate  (bould 
go  over  to  the  teftator's  three  younger  brothers,  in  cafe  the 
plaintiff  the  infant  fhould  die  under  age  and  unmarried  without 
iilue  ;  and  declared  that  the  intereft  which  (hould  be  made 
of  this  principal  money  did  belong  in  (i)  all  events  to  the 
plaintiff  the  infant  grandfon,  and  fhould  be  placed  out  from 
time  to  time  for  his  benefit. 

And  as  to  the  eftates  devifed  by  TtJ/in  the  father's  will, 
the  profits  whereof  the  teftator  had  given  to  his  ddeft  fon 
Francis  for  his  own  ufe,  and  without  account  until  the  youn- 
[  502  ]  gcr  fons  (hould  rcfpeclivcly  attain  their  ages  of  twenty-four 
years,  and  which  Francis  Tijfen  the  fon  gave  to  his  faid  three 
younger  brothers,  it  was  declared  by  the  decree  that  thefe  rents 
and  profits  were  to  commence  only  from  the  death  of  the 
plaintiff  the  inhint's  father,  and  not  from  the  death  of  Francis 
Ttffen  the  grandfather. 

Upon  this   caufc's  being   brought  by   appeal  before  lord 
f «)  Tovii  {a)  chancellor  Parker^ 

\fl^  It  was  objcftcd  that  in  cafe  of  the  death  of  Francis 
Tijfen  the  grandfon  under  age  unmarried  and  without  iffuc, 
by  the  will  of  Francis  Tijfen  his  father  not  only  the  principal 
money  but  alfo  all  fuch  profits  as  (hould  be  made  thereof  in 
the  grandfon's  life- time,  (hould  go  to  the  appellants  John^ 
IViUiam  and  Samuel  the  uncles ;  for  the  defign  was  to  amafs 
an  eftate  together,  and  when  he  gave  his  perfonal  eftate  with 
the  produce  of  //  to  the  fon  that  his  wife  was  then  enftent  with, 
and  if  no  fon,  or  if  that  fon  (hould  die  before  twenty-one  or 
marriage,  and  without  iffue,  then  he  gave  it  to  his  executors, 
the  word  [it]  comprehended  the  whole  legacy  given  to  his 
Ton,  and  imported  as  well  the  whole  produce  of  the  perfonal 
eftate  as  the  pcrfonal  eftate  itfelf.  - 


(i)  Vide  Kiciollsw.  Oftcrny  pofl.  2.  vol.  419, 

But 


1 
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Bfithrd  chancellor  contra:  The  fon  (hall  have  the  profits     Tissen  v. 
to  himfelf,  but   the  perfonal  cftatc,  i.  /.  the  whole   capital      ^^"^^^^ 
ftock  (ball  go  over  in  cafe  of  the  fon's  death  unmarried  with- 
out ifTue,   and   under  twenty-one.      Anciently  the  notions 
were  that  a  perfonal  thing  given  to  one  for  life  or  even  for 
a  day  was  a  gift  for  ever,  and  would  not  bear  a  limitation 
over ;  but  the  conftru£^ion  has  fmce  been  that  fuch  devife 
paflcs  only  the  ufe  and  profits  and  not  the  thing  itfelf  f,  aud 
to  it  is  made  good  that  way.     But  in  this  cafe  even  the  ufe 
and  profits  are  denied  to  pafs  notwithftanding  what  has  been       [  503  ] 
urged   by  the  t>ther    fide  ;    and  it  is   the   ftronger  becaufe 
the  word  [produce]  is  left  out  in  the  limitation   over,  which 
ftiews  a  variation  of  the  intention  ;  and  to  make   the  rents 
and   profits  of  an  eftate  to  go  over  there   ought  to  be  very 
cxprefs  words. 

adfyj  It  was  obje£led  that  the  teftator  TlJJin  [the  fon]  having 
by  his  will  recited  his  father's  will,  whereby  the  father  gave 
him  the  profits  of  his  younger  brothers  edates  until  their 
ages  of  twenty-four  years,  and  reftrained  the  younger  brothers 
(the  now  appellants)  from  receiving  the  fame  until  that  time  ; 
and  jy/in  the  fon  dcvifing  all  thofe  profits  to-  his  younger 
brothers  refpe6litcly ;  this  paft  the  profits  taken  by  himfcif 
even  from  his  teftator's  death ;  and  that  the  teftator  the  fon 
did  this  the  rather,  as  being  fenfible  it  was  a  hardfliip  upon 
his  brothers  that  they  (hould  have  but  50/.  per  annum  a-piece 
until  twenty' four ;  and  therefore  the  will  of  the  fon  was  a 
renunciation  of  the  bequefl  made  to  him  by  his  father.      . 

Sed  per  curiam :  This  will  can  never  be  conftrued  to  pafs 
the"  profits  which  were  before  received  by  the  teftator  the 
fon,  and  which  when  received  were  properly  no  longer  rents 
and  profits,  but  paflcd  into  other  things;  the  teftator  the 
fon  could  riot  intend  to  make  himfelf  a  debtor  and  account- 
ant to  his  younger  brothers  for  what  he  had  before  received, 
for  if  he  had  fo  intended  he  would  have  made  ufe  of  plainer 
words  for  that  purpofc. 


t  Sec  the  cafe  oi  Hyde  verfus  Par  rat  ante  i.  and  Ufu.'dl  verfu$  lial/ey  poft.651. 

Dd4  If 
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Time N  V.  *if^  man  be  poflTefled  ef  a  term  for  years  and  devifes  atthis^ 

OnepoffefTciof  ^^^^  ^^^  "^"ft  bc  undcrftood  only  fo  much  of  the  term  as 

•  term  for  yeari  fljall  be  to  come  at  his  death,  at  which  time  the  will  begins 

devifes  all  the  ^i                                          rr   r\        ^          t   r     \.                         iii/. 

profits  thereof  Jto  ipcak  and  to  take  effect ;  *  and  io  here  though  the  deviie 

Jl'ro^fitfi.c^.ljinV  **  of  «^  the  rents  and  profits  of  the  refpedive  eftatcs,  yet  this 

from  the  death  cannot  be  intended  to  have  any  retrofped,  but  to  operate  only 

ihaii  pafs.  from  the  death  of  the  teftator.  ( i ) 

[•504  J 


(i)  Reg.  Lib.  B.  171 8,  fol.  54. 


^^f*^  US-  Fountain  ver/us  Caine  and  Jeffs, 

At  the  Rolls, 

Tdec^e^nTfi  "      /^  ^  ^    ^^'^"^^    '"  ^"^^    ^"^^'^^^^  ^'^^  '^"''^   ^°    *"**  ^*'"^   ^°*'  ^^^ 

caufa  againft ««   V  J  payment  of  his  debts,  and  dies,  leaving  an  infant  daugh- 

infant,  on  fuch       ^^^    ji     • 

infaat*!  coming    tcr  and  heir* 

of  age,  and  be- 

foie  the  decree  made  abfolute,  he  may  put  in  a  new  anfwer. 

The  bill  was  brought  by  the  creditors  for  the  falc  of  the 
cftate,  and  the  infaift  heir  made  a  defendant,  who  anfwers  by 
guardian,  and  the  eflate  is  decreed  to  be  fold,  the  other  de- 
fendant Jfffs  being  a  purchafer  under  this  decree,  which  as 
to  the  infant  heir  is  only  niji  caufa. 

Afterwards  and  before  the  decree  was  made  abfolute  the 
infant  coming  of  age  moved  the  majier  of  the  rolls  that 
ihe  might  be  at  liberty  to  put  in  a  new  anfwer,  and  thereby 
fet  forth  her  right  to  the  premifTes,  which  (as  it  was  alledged} 
was  not  fully  done  by  the  former  anfwer. 

But  the  counfel  who  moved  it  not  being  fully  inftru£bd, 
and  his  honour  thinking  this  motion  to  be  fomewhat  fpecial, 
ordered  it  to  be  moved  again. 

Accordingly  at  another  day  the  fame  motion  being  made, 
the  mafler  of  the  rotts  faid  that  he  had  been  attended  with  a 
cafe  wherein  his  predeceflbr  (Sir  JohnTrevor)  upon  a  petition 
tx  pari$  only,  made  an  order  that  an  infant  coming  of  age 
might  put  in  a  new  anfwer ;  and  that  upon  better  information 
be  undcrftood  it  to  be  a  matter  of  courfe,  and  that  there  was  no 

other 
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oAcr  way  than  this  for  the  infant  to  fct  forth  his  title  which    Poitnta  in 
he  ought  to  have  an  opportunity  o^ doing,  (i)  -»*CAiNBa,nd 

That  there  was  no  reafon  why  he  fliould  be  bound^by  the 
anfwer  of  his  guardian,  for  that  would  be,  at  the  Ume  time 
^t  the  court  gave  him  liberty  to  fhew  caufe,  to  tie  up  his 
hands;  from  (hewing  caufe. 

(i)  So,  Napier  v.  Lady  Ejfingbam,      cannot  be  taken  to  an  infaiu'i)  anfwer. 
poft.   2.  vol.  40l.-*-B«f/ff//  V.  Lee^  2      Strudwck  v,  Parpter,  Buab.  338. 
Atk.  531.     And  therefore  exceptions 

Carter  v^r/ffj  Barnadifton.  Cafe  146. 

SIR  Mchael  Jrmin  being  feifed  in  fee  of  the  manors  of  a  Eq.  Ca.  Ab. 

Pickworih  and  fyilloughby  in  Com.  Linc^  by  his  will  dated  **"**  P'-  5>  6. 

^Q  March  1668  devifed  that  in  cafe  his  perfonal  cftatc  and  fceoith?ma- 

iiis  eftate  in  Orton  in  Com.  Huntington  fliould  not  be  fufficicnt  «°'*  '*^''^-  ^"^ 

to  pay  his  debts  and  legacies  (as  in  faft  they  were  not)  then  a-  for  ^ocou 

his  executors  fliould  receive  the  profits  of  his  whole  real  eftate  charges  J/ hi, 

for  the  payment  of  his   debts  and  legacies,  and  after  thofe  "*^  *^^^*'*=  ^^^ 

^  ^    .  payment  or  hia 

ihould  be   paid,   he   devifed   the   manors  of  Pickworth  and    debts,  and  de- 
Willoughby  to  his  uncle  Even  Armin  for  life   without  wafte,   InrB.'tro^* 
and  in  cafe  his  uncle  Evers  fliould  have  iflue  male,  then  to   *"«*.;!•"  i  ;he 
fuch  iflue  male  and  his  heirs  for  ever,  and  after  the  death  of  fl>aii  compel 
the  faid  Evers  in  cafe  he  fliould  leave  no  iflue  male,  and    B.^o7oltHbute 
after  debts  and  legacies  paid,  he  devifed  his  manor  of  Pickworth    ^  ^"^  ^*  '"*'"' 
to  his  nephew  Thomas  Styles  in  fee,  and  that  of  IVilleugbby  to  his    »^*the  wiJi  provct 
nephew  Sir  Thomas  Barnadifton  in  fee,  and  made  the  faid  Evers    \lnxr\hu\\JZ 
j/rmin^    Sir  Thomas  Barnadi/ion^    Thomas   Styles  and  Thomas 
Brijiow  executors. 

Afterwards  11  June  1668.  the  teftator  Sir  MchaelJrmin  ^  ^^^  ^ 
mortgaged  Pickworth  to  the  lady  Diana  Holies  for  the  term 
of  1000  years,  for  fecuring  the  fum  of  4000/.  and  intereft, 
and  in  the  December  following  died,  leaving  Sufanna  and  jtnm 
Armin  (the  daughters  and  coheirs  of  his  elder  brother  Sir 
WiUiam  Armin)  his  heirs  at  law. 

It  was  admitted  that  the  4000/.  debt  due  from  Sir  Michael 
Armin  by  mortgage  of  Pickworth  wzs  one  of  the  debts  charged 
by  Sir  A^chael's  will  upon  the  real  eftate.  And  after  the 
death  of  Sir  Michael  Armin^  Evers  Armin  one  of  the  executors 
and  devifees  in  the  will  of  Sir  Michael^  entered  upon  the 

premiflea 
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Carter  v.     premises  called  Pickworth  and  JVUloughbjj  and  received  the 
Barn  ADis-    profits,  applying  them  to  his  own  ufe,  favirrg  that  he  kept  down 
the  intereft  of  the  mortgage  on  Pickworth. 

In  January  1675.  EDers  Jrmin  fufFered  recoveries  of  both 
the  manors  of  Pickworth  and  TVilloughby  wherein  he  was 
vouchee,  which  were  to  the « ufe  of  himfelf  the  faid  Evers 
jtrmin  and  his  heirs,  and  at  the  time  when  thefe  recoveries 
were  fuffered,  both  the  coheirs  of  Sir  Michael^  viz,  Sufanna 
afterwards  lady  Bellafay  and  Anne  afterwards  counteis  of  Tir- 
ringtony  were  of  age  and  unmarried. 

Afterwards  Evers  Jrmin  made  his  will  dated  19th  O^gL 
1677.  and  devifed  his  two  manors  of  Pickworth  and  fVilloughby 
to  his  grandfon  Armin  Bullingham  and  the  heirs  of  his  body, 
remainder  to  his  grandaughter  Elizabeth  {i)  Saunders  (now 
Elizabeth  Mortimer)  and  her  heirs ;  and  2d  June  1680  died, 
at  which  time  both  the  heirs  at  law  were  under  coverture; 
upon  which  deceafe  of  Evers  Jrmin  no  perfon  for  fome  time 
entered  upon  Pickworth ^  but  at  length  Heneage  (the  affignee 
C  5^7  3  ^^  '^^y  -^'^"^  HoUes^s  mortgage)  entered  thereupon ;  and 
as  to  fVilloughbyy  Sir  Thomas  Barnadijion  entered  upon  it  im- 
mediately after  Evers  Jrmin^s  death,  claiming  the  fame  by 
virtue  of  the  remainder  limited  to  him  by  the  will  of  Sir 
Michael  Armin, 

^i\  March  \bii.  Sit  Thomas  Barnadijion  mortgzgcs  ffllloughby 
to  Sir  Richard  Rothwell  for  4000/.  for  the  term  of  1000 
years,  and  gives  a  ftatute  in  8000 /•  penalty  for  the  peform- 
ance  of  covenants. 

lOth  Nov.  1691.  Armin  Bullingham  (the  devifce  of  £i;frf 
Armin)  entered  upon  the  manor  of  IVilloughby  claiming  title 
thereto,  and  put  his  cattle  into  fome  part  of  the  land,  upon 
which  enfued  a  replevin  and  the  fpecial  verdid,  in  3  Lev,  43 r« 
and  Salk.  224. 

By  leafe  and  releafe  7th  and  ii\i  July  1697.  ^*^  Thomas 
Barnadijion  mortgaged  the  premifles  to  Sir  Samuel  Barnadifton 


(f )  There  was  no  limitation  to  Eliz-  fuch  iflue  to  the  heirs  of  her  body,  with 

abeth  Saunders,  but  the  remainders  af-  remainder  to   the  teftator's  own  right 

ter  the  eftate  tail  to  Armin  Bullingham  heirs,  and  Elizabeth  claimed  as    right 

were  to  the  heirs  male  of  the  body  of  heir  of  Evers  Armtn,  Reg.  Lib. 
tlixabeih  Saunders,  and  in  default   of 

\  3  and 


f 


Barnadis- 

TON. 
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lad  his  heirs,  to  fecure  2000  /•  and  by  the  ufual  provifo  at 
|he  end  of  the  mortgage  it  was  agreed  that  Sir  Thomas  Bar* 
nadift^n  (hould  continue  in  poiTei&on  till  breach  of  the  pro- 
vifo. 

In  J^m.  1697-  ^^  '^'^  ^^^  compromifed  between  Sir 
Th§mas  Bamadi/f4tt  and  j/rmin  BuIIingbamj  who  in  Hilary  term 
the  fame  year  both  joined  in  a  fine  and  recovery  of  the 
manor  of  WiUoughbyy  in  which  they  were  both  vouched, 
'Md  the  ufe  was  declared  that  Jrmin  BulSngham  (hould  have 
a  rent'Charge  of  250 1,  per  annum  in  fee-fimple  ifluing  out 
of  the  manor  of  JVilhughby  with  power  of  diftrefs,  and  the 
(aid  manor  therewith  charged  was  limited  to  the  ufe  of  Sir 
Thomas  Barnadifton  and  his  heirs,  which  recovery  barred  the 
remainder  in  fee  limited  to  EUzabitb  Saunders  as  to  the  manor 
of  ft^Iloughby-,  but  there  was  no  recovery  fuffered  of  the 
manor  of  Pickwortb. 

In  JuguJI  1701,  Sir  Thomas  Barnadifton  died,  leaving  the  f  <|o8  ] 
defendant  Sir  Thomas  Barnadifton  his  fon  and  heir,  the  fam* 
month  alfo  Armn  BuUingbam  died  without  iflue ;  whereupon 
the  rent-charge  of  250  /.  per  annum  defcended  to  Nicholas 
BulUngham  his  coufm  and  heir;  and  Pickwortb  ^nzs  cX^xmt A 
by  Elizabeth  Mortimer  grandaughter  and  heir  of  Evers  /frmin 
[and  late  Elizabeth  Saunders.] 

By  indenture  of  bargain  and  Tale  inrolled  Nicholas  Bulling^ 
bam  fold  and  conveyed  this  rent-charge  in  fee  of  250/.  per 
annum  and  the  arrears  thereof,  to  John  Coppen  and  his  heirs    1 
for  3500  /. 

The  defendant  Samuel  Barnadiflon  claimed  by  mefne  aiCgn- 
ments  the  mortgages  made  oi  JVilloughby  to  Sir  Richard  Roth- 
well  and  Sir  Samuel  Barnadifton^  and  the  ftatute  ftaple  for 
8000/.  for  performance  of  covenants  :  Afterwards  Samuel 
Barnadifton  and  Coppen  (the  latter  having  commenced  a  fuit 
in  equity  for  the  recovery  of  his  rent-charge  by  rcafon  of  the 
prior  incumbrance  of  RothiveiPs  mortgage)  came  to  an  agree- 
ment and  obtained  a  decree  by  confent,  by  which  the  manor  of 
ff^tlloughhy  was  decreed  to  be  fold,  and  Coppen  to  be  firft  paid 
7000/.  (being  the  computed  value  of  the  rent-charge  and 
arrears)  and  afterwards  Samuel  Barnadifton  was  to  be  paid 
what  was  due  to  him. 

The 
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[  509  ] 


Caiter  v.  .  The  plaintiff  Gir/w' claiming  title  to  PiV>fu;^r/A  underThomas 
Bar  NADU-  g^i^j  jjjp  devifce  in  remainder,  brought  his  bill  in  Eajter  term 
1 71 2.  againft  all  the  claimants,  viz.  againft  Heneage  the 
mortgagee,  to  have  a  redemption  of  that  mortgage,  and  as 
againft  the  defendants  Mortimer  and  his  wife,  to  controvert 
with  them  the  right  of  redemption  of  Pickworth^  in  regard 
Mortimer  and  his  wife  claimed  Piciwcrthzs  heir  at  law  of  Evers 
jfrmifif  and  againft  C^ppen  and  the  Bamadiftons  who  claimed 
eftates  and  interefts  in  Willoughby  to  have  a  contribution  from 
fFiUoughby  of  its  proportion  of  the  debt  of  4000/.  and  intercft, 
and  to  reimburfe  Pickwortb  what  that  had  paid  more  than  its 
fhare,  the  teftator  Sir  Muhael  Armin  having  by  his  will  charged 
all  his  real  eftate  with  the  payment  of  his  debts. 

On  hearing  this  caufe  2  March  17 14  before  lord  chancellor 
Cowper^  it  was  decreed  that  as  againft  Mortimer  and  his  wife, 
the  plaintiff  C<7r/^r  fhould  be  admitted  to  a  redemption  of 
Pickworih ;  and  that  as  againft  the  other  defendants  he  ftiould 
have  a  contribution  out  of  IVilloughby^  in  order  to  reimburfe 
Pickworth  what  that  had  paid  beyond  its  proportion,  (i) 

%%iMay  1 7 17.  on  an  appeal  of  the  defendants  Coppen^  Sir 
Robert  Barnadijion  and  Samuel  Barnadijhny  to  the  houfe  of 
peers,  the  lords  upon  taking  the  advice  of  all  the  judges  were 
of  opinion,  that  neither  the  appellants  as  claiming  under 
Evers  Armirty  nor  the  refpondent  Carter  as  claiming  under 
Thomas  Styles^  had  any  title  ;  that  the  executors  of  Sir  Michael 
Armin  had  only  a  (fl)  chattel  intereft  for  payment  of  debts, 
that  the  freehold  was  well  vefted  in  Evers  Armin^  and  that 
the  remainder  to  Thomas  Styles^  in  default  of  Evers  Armin'% 
leaving  a  fon,  was  a  contingent  remainder  and  confcquently 
barred  by  the  recovery  fuffercd  by  Evers  Armin^  and  there- 
fore that  the  plaintiff  Carter  claiming  under  that  remainder  to 
Styles^  had  no  title,  nor  any  right  to  a  contribution  out  of 

nor:i  to  C.  for 

life,  and  if  C*  ihaU  have  iffue  male,  then  to  fuch  i(Tue  male  and  his  heirs  for  ever,  and  If  C.  fhould 
leave  no  iifue  male,  then  the  manor  of  A.  to  J.  S.  in  fee,  and  the  manor  o^  B.  to  J.  N.  in  t're« 
C*  fuflfert  a  recovery  of  thofe  manors ^  tnis  will  b^r  the  contingent  eftates  limited  to  J.  2>.  and  J.  N. 
(«^  Vide  2  Van.  404. 


One  dov'fes 
lands  to  his  exe- 
cutors for  and 
until  payment 
of  his  debts; 
this  is  but  a 
chattel  interefl. 
One  fcifcd  of 
the  manors  of 
A.  and  B.  de« 
vifes  thefe  ma- 


(t)  And  his  lord  (hip's  opinion  as  to 
.  the  point  of  contribution  is  not  ihaken 
by  any  of  the  fubfequent  proceedings 
in  the  cafej  fince  by  the  ultimate  de- 


cifion  of  it,  the  quellion  did  not  arife 
between  the  two  devilees.  Vide  poft. 
521.  See  more  as  to  contribution,  &€• 
in  Homely*  Price ,  ante  294.  (note) 

JVillGUghhy^, 
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JfiBmgUf  I  whereupon  ♦  they reverfed  Urd  C&wper^s  decree,  but  Cartfr  «• ' 

in  their  decree  of  reverfal  declared,  that  this  reverfal  Ihould  ^''^^J^'''^ 

be  without  prejudice  to  the  right  of  the  heirs  at  law  of  Sir  r  #         -i 

Michml  Jmrin  or  Evm  Armrn  to  have  fuch  contribution.  ( i )  •■     ^ 

In  1 7 12  Sujanna  one  of  the  coheirs  of  Sir  Michagl  Armn 
who  was  called  lady  BiUafts^  and  who  had  afterwards,  married 
Jamis  Fortrey^  died  without  iffue,  her  hufband  Fortrey  fur- 
viving;  and  Anne  the  other  daughter,  who  £urft  married  Sir 
J$bn  jyo$db$ufif  znd  afterwards  lord  Crew^  and  after  that  lord 
T^rringtofit  furviving  her  fitter  the  lady  Billajis^  did  by  deed 
of  bargain  and  fale  inrolled  and  by  deed  of  feoiFment  convey 
the  manors  of  tyilloughby  and  Ficlnmrth  to  the  plaintiff  Carter 
mtid  his  heirs. 

Whereupon  the  plaintiff  Carter  brought  a  new  bill  in 
equity  againft  the  now  defendants  as  to  Pickworth^  to  have 
the  right  of  redemption  betwixt  him  and  Mortimer  and  his 
wife  fettled ;  and  if  the  right  of  redemption  fliould  be  de- 
creed to  Adartinur  and  bis  wife,  then  to  compel  them  to  re- 
deem Ptciworth  or  to  be  foreclofed ;  and  as  to  Wtlhughby 
(the  plaintiff  Carter  having  now  bought  in  the  right  of  the 
teftator  Sir  A£chael  Armin*%  heir  at  law)  that  the  defendants 
who  had  been  in  poflefSon  thereof  might  account  for  the 
rents  and  profits,  and  that  the  plaintiff  Carter  might  have 
the  pofieffion  of  Willoughiy  delivered  to  him  \  or  if  it  ihould 
appear  that  his  title  to  Wilhughhy  or  any  part  thereof  was 
barred,  that  then  the  plaintiff  Carter  might  have  a  contribu-  ^ 

tion  thereof  from  WiUoughby^  or  fuch  part  thereof  as  was  fo 
barred,  towards  fatisfadtion  of  the  debt  of  4000  /.  and  intereft 
due  on  the  mortgage  of  Pickwerthy  and  to  reimburfe  P/Vi- 
wirth  what  it  had  paid  more  than  its  fliare. 

This  caufe  had  been  often  very  folemnly  debated  before  the     r  <fT   1 
mafier  Qf  the  roUsy  who  on  the  lothoi  March  1718.  delivered 
his  opinion.  (2} 


(1)  May   izdi   1717.    2  Bro.  Pari.  Ca,  i. 
(2)  Reg.  Lib.  A.  1718.  fol.  2^2. 


He 
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Caktbk   «.       He  bdd,  as  the  lords  by  the  affiftance  of  the  judges  had  be*. 

•Barnadis.    fore  refolved,  that  the  remainders  limited  to  Sir  Tbemas  Bar'* 

^°^'  nadifioH  and  Styles  were  contingent  remainders,  and  deftroyed 

by  the  common  recovery  AifFered  by  Evers  Jrmin ;  and  the 

queftion  now  being  whether  the  remainder  in  fee  was  in  abey- 

Derife  to  A.  for  ^ince,  'or  did  defcend  to  the  teftator  Sir  MichaiFi  heir  at  law^ 

Ufc,  remainder   ^/^  honour  thought  that  there  could  be  no  queftion,  but  that  as 

tothc  right  heirs    ,       .      _,  **,      ,  ,  ^  '  , 

of  J.  s.  (who  is  by  feottment  and  other  common  law  conveyances,  the  remain- 
S^t^^fimpi^'dc!**  der  in  fee  might  be  put  rnto  abeyance  (according  to  i  Injl. 
fccnds  to  the       ^^2^  343')  ^^  *^  might  be  alfoby  a  devifc, 

«he  teftator  till  the  condngency  happens. 

That  the  ftatute  of  wills  (32  Hen.  8.)  epabled  every  body 
fcife  J  in  fee  of  lands,  to  difpofc  thereof  by  will  according  to 
his  pleafure  ;  fo  that  by.  that  ftatute  the  teftator  might  mould 
and  difpofe  of  his  lands  in  what  manner  and  form  he  thought 
fit,  provided  it  were  conformable  to  the  rules  of  law. 

And  that  if  by  a  common  law  conveyance,  the  owner  of 
land  might  make  contingent  remainders,  and  place  the  fee  ia 
abeyance,  a  fortiori  might  he  do  fo,  if  he  thought  proper,  by 
will,  for  which  he  cited  2  MteU  291,  292,  Taylor  and  BidulpV% 
cafe,  where  C.  J.  North  fays,  that  a  contingent  remainder 
may  arife  by  conveyance  as  well  as  by  will,  and  (fpeaking  of 
dcvifcs)  obfervcs,  that  one  may  devife  lands  to  an  infant  in 
venire  fa  mere^  and  this  will  be  good  by  way  of  executory 
devife;  but  (fays  lord  North)  if  an  eftate  be  given  to  A.  for 
[  512  ]  life,  remainder  to  the  right  heirs  of  B.  (which  muft  be  in- 
tended of  a  devife,  for  he  was  fpeaking  of  wills  for  fome  time 
before)  in  fuch  cafe  this  is  a  contingent  remainder  and  void 
if  J,  dies  during  the  life  of  B.  for  that  the  fee  does  not 
defcend  during  the  life  of  i3.  to  fupport  the  contingent  re- 
mainder. 

That  as  to  the  cafes  of  Plunkett  and  JHolnus^  i  Lev.  ir. 
I  Sid.  47.  Riiym.  28.  and  of  Purefoy  and  Rogers^  2  Saund. 
380-  2  Lev.  39.  3  Keh.  II.  (which  were  cited  as  in  point 
to  prove  the  fee  dcfcendcd  to  the  heir  at  law,  in  cafe  of  a  will, 
and  w^  not  in  abeyance)  that  of  Plunkett  and  Holmes  was, 
where  one  feifed  of  lands  in  fee  devlfed  them  to  his  eldeft  fon 
Thomas  fot  life,  and  if  his  faid  eldeft  fon  Thomas  fliould  die 
without  iiTue  living  at  his  death,  then  to  the  teftator's  other 

fon 
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fen  Leonard  and  his  heirs,  but  if  Thomas  Ihould  have  ifluc  at  his    Carter  v. 

draiht  then  the  fee  to  remain  to  the  right  heirs  of  the  eldeft  ^^^^ 

fon  Thomas*     The  teftator  dies,  after  which  the '  eldeft  fon 

Thomas  enters  and  fuffers  a  recovery  and  dies  without  ifliie ; 

and  the  queftion  being  whether  the  remainder  limited  to  £#^ 

ward  was  deftroyed,  adjudged  that  it  was,  and  plainly  it  was 

fo,  becaufe  it  was  a  contingent  remainder;  but  that  this  re- 

folutioo  2iffeded  not  the  principal  cafe,  it  orily  proved  that 

the  recovery  by  Evirs  Armin  barred  the  contingent  remain* 

ders  limited   to  the  iiTue  of  Evers  jfrniin^  as  likewife  the 

contingent  remainders  limited  to  Sir  Thomas  Bamadiflcn  and 

StyUs. 

That  indeed  in  the  above  cited  cafe  it  was  faid  by  fome  of  the 
judges,  that  the  reverfion  defcended  to  the  teftator's  eldeft  fon 
Thomasy  yinxW  the  contingency  happened^  but  there  was  no 
need  of  making  this  point  any  part  of  the  queftion  before  the 
court,  and  it  feemed  unneceflarily  and  extrajudicially  thrown 
in,  for  whether  the  fee  did,  or  did  not  defcend  to  the  teftator's  r  cj-?  1 
heir  at  law  {Thomas)  ftill  the  recovery  fuffered  by  Thomas  the 
devifee  for  life  muft  in  either  cafe  be  an  equal  bar  to  tlie  con- 
tingent remainder  to  Leonard, 

But  the  rcafon  of  their  opinion  feemed  to  be,  for  that 
the  dcvife  of  the  fee  in  that  cafe,  was  to  the  teflator's  heir 
at  law,  and  where  the  devifc  is  to  the  teftator's  heir  at  law, 
the  fee  muft  defcend,  and  fuch  heir  at  law  will  take  by 
defcent. 

It  was  true,  as  to  the  cafe  of  Purefoy  and  Ro^ers^  whcrp 
Samp/on  Shelton  fcifed  of  lands  in  fee  devifes  them  to  his  wife 
for  life,  and  if  God  fhall  blefs  her  with  a  fon,  and  the  wife 
Ihall  call  that  fon  by  the  teftator's  chriftian  and  fur-  name, 
then  the  teftator  gives  the  inheritance  of  this  land  to  fuch  fon 
after  his  mother's  death,  and  if  fuch  fon  ftiould  die  before  his 
age  of  twenty-one,  then  to  the  teftator's  right  heirs  after  the 
death  of  hfs  wife ;  the  teftator  died,  and  his  wife  married 
again,  and  it  was  held  fo  plain  by  HaU  C.  J.  that  he  would 
not  permit  Saunders  to  argue  it,  that  the  rcvcrfion  in  fee  in 
that  cafe  defcended  to  the  heir  at  law  of  the  teftator  until  the 
fon  fliould  be  born,  and  that  when  the  teftator's  heir  at  law 
having  the  reverfion  in  fee  conveyed  it  to  the  teftator's  wife 

and 


TON. 
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CAS.TEK.  V*  and  her  lecond  hufband  and  their  heirs,  and  made  that  convey- 
BAt KADIS-  j^nce  before  the  birth  of  the  wife's  (on  by  the  fecond  marriage, 
it  muft  defhoy  the  contingent  remainder :  all  that  might  be 
allowed  to  be  law ;  but  ftill  it  differed  from  the  principal  cafe; 
becaufe  in  the  cafe  of  Purefoy  and  Rogers^  the  deTife  was 
to  the  teftator's  right  heirs,  (he  admitted  it  was  faid  if  fuch  fon 
as  his  wife  (hould  have  by  her  fecond  hufband  Ihould  die  before 
twenty-one,)  however  it  was  a  devife  by  the  teftator  to  his 
own  right  heirs ;  and  in  all  cafes  where  the  devife  is  to  the 
heir  at  law,  the  reversion  deicends  to  him  i  whereas  in  the 
L  5  4  J  principal  cafe  the  devife  was  not  to  the  teftator's  heir  at  law, 
no  not  upon  any  contingency. 

On  the  contrary,  where  the  devife  was  to  Evers  Jrmin  for 
life,  and  if  he  had  iflue  male,  then  to  fuch  ifTue  male  in  fee, 
and  if  he  had  no  iflue  male,  then  part  of  the  teftator's  eftate 
was  devifed  to  Bamadtjion  in  fee,  and  the  other  part  to  Styles 
in  fee ;  it  was  plain,  that  Even  Jrmin  either  muft  or  muft 
not  leave  iffiie  male,  and  in  either  cafe  the  fee  was  equally 
given  from  the  teflrator's  heir,  under  whom  the  plaintiff  G?r/^r 
claimed. 

So  that  here  was  no  reverfion,  contingency,  or  poi&bility 
that  afppeared  to  be  left  for  the  teftator's  heirs  ^  he  had  fliut 
the  door  every  way  againft  them,  whether  Evers  Jrmin  (hould 
leave  iffue  male  or  not. 

That  the  principal  cafe  was  much  ftrongcr  than  where  the 
devife  is  to  J.  for  life,  remainder  to  the  right  heirs  of  y,  S. 
becaufe  in  that  cafe  J.  S.  might  not  die  in  the  life  of  J.  and 
then  the  teftator's  heir  would  take,  and  fo  there  might  be 
fomething  faid,  why  in  that  cafe  the  reverfion  fhould  defcend 
until  the  contingency  one  way  or  other  falls  out ;  but  here 
the  teftator  exprefTed  his  intention  to  give  the  inheritance 
of  the  premiffes  in  all  events  from  his  heir  at  law,  whether 
Evers  Jrmin  fhould  leave  ifllie  male  or  not;  and  that  the? 
contingency  fhould  be  only  betwixt  the  ifTue  male  of  Evers 
Jrmin  and  the  dcvifees  over,  viz.  StyLs  and  Barrtadifton^  and 
plainly  defigned  no  contingency,  chance  or  poflibility  to  his 
own  heir. 

Alfo  the  majier  of  the  rolls  faid,  that  where  one  devifes  lands 
to  J.  for  life,  remainder  to  the  right  heirs  of  J,  S.  then  liv- 
ing. 
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ihg,  though  the  remainder  in  *  fee  is  in  abeyance,  yet  there  Is    Carter    v. 
apoffibility  left  in  the  heir,  and  that  this  was  plain  even  in     ^arnaois- 
the  cafe  of  a  grant,  2  RolU's  Abr.  418.   PL  i.  a.  and  in  il      r«  -j  '  j 
H.  6.  12.  h*  where  a  grant  is  made  to  A.  for  life,  remainder 
to  the  right  heirs  of  B.  and  A.  dies  living  B.  fo  that  JB.'can 
have  no  heirs,  the  grantor  (hall  have  his  lands  again  for  want 
of  any  other  perfon  to  take  them. 

And  this  poffibility  feemed  fuch  an  intereft  as  intitled  the 
donor  {a)  to  enter  for  the  forfeiture  made  by  the  feofFmcnt  of   WSeethlsquef- 
tenant  for  life,  for  that  his  eftate  was  as  much  determined  as    Repom,  159. 
it  would  have  been  by  his  death ;  and  it  was  abfurd,  that    '^ 
tenant  for  life  by  an  unlawful  a&,  v/z.  by  deftroying  the  con- 
tingent remainder,  (hould  gain  to  himfelf  an  indefeafible  fee 
fimple ;  or  like  the  pofEbility  that  was  upon  a  grant  at  com- 
mon law  to  a  man  and  the  heirs  of  his  body;  for  there,  though 
the  grantor  had  no  rcverfion,  yei  he  (*)  might  enter  when  the   (*)»l«'^»9**»» 
grarifee  died  without  ifTue;   and  that 

Therefore  in  the  principal  cafe,  when  Evtrs  Armin  fuffercd 
H  comifion  recovery  by  which  his  eftate  for  life  determined  as 
much  as  by  his  death,  and  by  which  the  cbntingent  remainders 
were  deftroyed,  fuppofing  the  heir  at  law  of  Sir  Michael  Armin 
the  teftator  might  enter,  it  was  however  a  difputable  point 
and  proper  to  be  determined  at  law ;  and  there  being  no  in- 
cumbrance upon  the  premiiles  to  cover  the  fame  from  an 
ejedment,  and  it  being  a  mere  legal  title,  the  court  faid  the 
bill  ihould  be  retained  for  a  year,  to  the  intent  that  in  the 
mean  time  the  plaintiff  might  try  his  title  in  an  eje£tment^ 
alfo  in  regard  the  plaintiff  (having  purchafed  in  the  title  of  the 
heirs  at  law)  ftood  in  their  place,  and  was  therefore  intitled  to 
the  aid  of  a  court  of  equity  againft  the  defendants,  and  {inter 
aP)  againft  the  defendant  C^/>^^»,  he  being  a  purchafer  with  t  5^^  3 
notice,  viz.  with  notice  of  Sir  Michael  Armin's  will  Upon 
this  point  in  queftion ;  therefore  in  order  to  this  trial  the  - 
plaintiff  was  intitled  to  have  all  the  deeds  and  writings  pro-^ 
duced. 

The  plaintiff  Carter  being  diffatisfied  with  this  decree,  ap« 
pealed  to  lord  chancellor  Parker^  upon  which  the  caufe  was  heard 
before  his  lordfhip,  who  at  firft  fent  it  to  the  matter  to  ftate 
tiie  matter,  and   after  it  had  come  on  upon  the  report,  and 

Vol.  I.  E  e  '  had 


Cahtbr    v. 
Barnadis- 

TON. 
(*)  Mich.  Term. 

The  rcafon  of 
the  luw  why    a 
remainder  ir.  fee 
is  faid  to  be  in 
abe)aDce« 
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had  held  two  days  debate,  his  lordfhip  {a)  delivered  his  opi 


nion. 


1720. 


[5'7  ] 


As  to  the  remainder  in  fee  being  in  (i)  abeyance,  or  in  the 
cuftody  of  the  Uw,  or  (as  fome  call  it)  in  gremio  Ugisy  his 
lordfhip  much  expofed  that  notion,  faying,  the  moft  reafon- 
able  inference  from  it  was,  that  it  fhould  be  for  the  preferva- 
tion  of  this  remainder ;  but  fince  the  conftruing  the  fee  to  be 
in  abeyance  would  on  the  contrary  tend  to  the  manifeft  de- 
ftruftion  thereof,  and  fince  nothing  but  neccffity  in  any  cafe 
fliould  occafion  the  fee- fim pie  to  be  in  abeyance;  fince  the 
diverfity  taken  by  the  f  books  was  between  a  will  and  a  com- 
mon law  conveyance,  and  that  in  cafe  of  a  will,  where  the 
remainder  was  dcvifed  in  contingency,  it  was  held  that  the 
reverfion  in  fee  defccnded  to  the  heir  at  law  in  the  mean 
time,  and  that  whatfoevcr  eftate  was  not  difpofcd  of  by  the 
tcftator,  defccnded  to  the  heir,  nis  lordfliip  faid  he  fliould  abide 
by  that  opinion,  and  was  very  ck-ar  in  it. 

That  it  was  a  ftrange  conftruflion  to  take  pains  by  a  ftraia 
in  law,  to  place  a  remainder  in  fee  in  nubibiis^  or  in  abeyance, 
on  purpofe  that  the  teftator's  intention  fliould  be  wholly  fruf- 
irated,  and  that  the  tenant  for  life  might  be  under  a  tempta- 
tion to  dlfiippoint  the  will,  by  deflroying  the  contingent  re- 
mainder by  a  recovery  or  feoffment,  which  in  this  cafe  muft 
be  adniitted  to  be  tortious  conveyances;  nay,  what  was  dill 
more  extraordinary,  that  the  tenant  for  life  muft  he  rewarded 
for  this  wrong,  and  that  he  who  before  had  but  an  eftate  for 
life,  fliould  gain  an  abfolutc  and  inJc-fcjifible  fee-fimple,  and 
this  b^'  doing  a  wrongful  adl,  which  would  be  to  lake  ad- 
vantage of  his  own  wrong,  both  againft  law  and  rtafon. 

That  the  cafe  of  Plunkcl  and  Holmes  was  a  rcfohition  in 
point,  that  where  the  remainder  in  fee  was  dcvikd  in  contin- 
gency, the  'ic^  defcenced  to  the  heir  until  the  contingency 
happened  j  and  though   he  fliould  admit  that  refulution  to  be 


t  ^*^*'^  lomtn  upon  what  founclarion  tiiis  dit^iiictlcn  lHM;vcrn  a  rcmaind'  r  cre- 
ated by  a  conveyance,  and  one  arifing  by  will,  JrpcnJ^ ;  j'nr^  th.r;-  J.ce;  :;oi  rp- 
pciir  to  In*  ;iny  fjch  difference  taken  in  the  cnlcs  or*  p].ir.Lt  zwi  Hilnus,  ;jnd 
turefoy  and  Ixo^cis^     ' 

(i)  Tcarnc's  Cent,  Kcin.  275.  S:  fcq. 

extrajudicial. 


Carter  v» 
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•sctrajudicial,  and  not  dir^ly  to  the  point  then  in  qucdion, 
yet  the  opinion  of  four  learned  judges  muft  be  of  great  weight, 
efpecially  again  ft  the  notion  which  was  contetnded  for  by  the 
other  fide  5  and  that  the  cafe  of  Punfyf  and  Rogers  in  2  Saun^ 
dersj  was  equally  in  point,  and  the  interruption  which  lord 
Hali  gave  to  Saunders  who  attempted  to  argue  this,  did  not 
proceed  from  any  heat  or  impatience  in  lord  Halt  (who  was 
mailer  of  a  great  deal  of  temper,  as  well  as  learning)  but 
from  the  refult  of  his  fixed  judgment  and  opinion,  that  where 
after  an  eftate  for  life  the  remainder  in  fee  was  devifed  upon 
a  contingency,  the  fee-fimple  not  being  difpofed  of  until  the 
contingency  happened,  muft  in  the  mean  time  defcend  to  the 
heir ;  and  to  fay  that  in  thefe  cafes  of  Plunkct  and  Holnus  and 
Purefoy  and  Roger Sy  the  devife  over  of  the  fee  (after  the  con- 
tingent devife  in  fee)  was  to  the  tcftator's  right  heirs,  and 
that  this  diftinguifhed  it  from  the  pritlcipal  cafe,  and  made 
the  heir  take  by  defcent,  was  hardly  agreeable  to  the  rules  of 
law,  for  when  the  teftator  had  devifed  the  remainder  in  fee 
upon  fo  remote  a  contingency,  having  in  that  manner  given 
a  fee  he  could  go  no  farther,  nor  devife  any  remainder  over, 
and  therefore  in  fueh  cafe  die  devife  over  of  the  fee-fimple 
would  be  void,  whether  made  to  the  heir  or  to  any  other 
perfon. 

That  thefe  devifes  to  the  iflue  male  of  Evers  Armin  in  fee  if 
there  (hould  be  any  ifliie  male,  or  if  there  fhould  be  none, 
then  that  Wllloughhy  fhould  go  to  Barnadiftan  in  fee,  and  Pick^ 
worth  to  Styles  in  fee,  being  made  upon  contingencies  that  + 
never  happened,  it  was  the  fame  thing  as  if  thofe  devifes  had 
never  been  made,  and  confequently  the  reverfion  in  fee  de- 
fcended  to  the  teftator*s  heir  at  law, 

AUb  as  to  what  had  been  contended  for  by  the  plaintiff's    One  dev?fei 
counfcl,  that  the  executors  of  Sir  Michael  /trmirt  fhould  hold    *'"^/  ^°  ^^iM^ 

'  ^  ecutors  until  hit 

over,  notwithftanding  they  mifapplied  the  profits  and  did  not    debts  paid,  the 
with  them  pay  the  debts  of  Sir  Michael:  the^executorr  ' 

mifapply    the 
profits,   they  (hall  hold  only  until  they  might  have  paid  the    debts  by  the  profiti,  and  arter  that,  the 
Jjtd  is  to  be  difchargcd,  and  the  cxecutork  only  liable.     Vide  Salk.  '153.  accord. 


t  ^are^    For  the  contingency  of  Evers  Armings  dying   without   iflue  male 

actual jv  happr-nei. 


£e  » 


He 
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Carter   <v.        He  admitted  that  if  any  were  to  hold  over,  it  mutt  be  £he 

Bar  NADU-     executors  of  Sir  Michael^  who  were  the  devifees  of  this  uii* 

certain  intereft,  until  the  debts  were  paid ;  but  it  would  be 

very  ftrange  to  fay,  that  bectufe  Evirs  Armin   One  of  the 

executors  did  not  apply  the  rents  as  he  ought  to  have  done 

towards  payment  of  the  debts^  therefore  and  f6r  that  reafon, 

be  that  aded  wrongfully  (bould  hold  over.     This  would  be 

[  5'9  ]        diredtly  to  let  a  man  take  advantage  of  his  own  wrong,  and 

waa  the  fame  as  to  fay,  that  the  longer  the  executors  mifap- 

^Hed  the  profits,  the  longer  they  (hould  hold  the  eftate,  nay, 

tfbey  (hould  hold  it  purely  becaufe  they  did  die  wrong* 

That  therefore  this  term  or  uncertain  intereft  (hould  de- 
termine at  fuch  time  as  the  executors  might  have  paid  the 
debts,  if  they  had  duly  applied  the  rents,  l^c.  And  as  to  the 
profits  mifapplied,  the  creditors  muft  purfue  the  tniflees  for 
Aich  profits,  and  if  the  uncertain  intereft  of  the  truftees  for 
the  payment  of  the  debts  was  become  vefted  by  furvivorfiiip 
in  any  third  perfon,  fuch  perfon  was  barred  by  fine  and 
non-claim. 

As  to  the  bar  which  was  infifled  on  by  the  defendant  witb 
regard  to  the  moiety  of  the  premifles  by  means  of  the  fine 
levied  by  Bullingham  and  BarnadtJIon  in  HilL  term  1697,  (^^ 
as  to  lady  Bellafti'%  moiety  it  was  allowed  the  fine  would  be 
no  bar,  lady  BtUafis  being  then  a  feme  covert,  and  (be  hav- 
ing died  a  feme  covert  within  five  years  before  the  commence^ 
ment  of  the  fuit)  it  had  been  objeaed,  that  partes  finis  nihil 
hahuerunt^  in  regard  fome  few  months  before  the  levying  the 
feid  fine.  Sir  Thomas  Barnaiifton  who  was  faid  to  be  the  dif- 
feifor  of  the  prcmifTes,  did  by  leafc  and  releafe  convey  the  in- 
heritance of  the  premiflcs  to  Sir  Samuel  Barnadijlon  in  mort- 
gage, and  though  the  former  had  the  poffeffion  of  the  efFate^ 
yet  this  was  only  under  the  provifo  of  the  mortgage,  a^  te/^ant 
at  will  to  the  mortgagee,  until  default  of  payment. 

And  it  was  faid,  that  fince  C.  J.   Holt  in  delivering  the 
(tf)Sillc.  34©.      refolution  of  the  court  in  the  cafe  of  Hunt  {a)  and  Bourn  had 
declared,  that  if  Icflcc  for  years  levied  a  fine  without  firft  mak- 
ing a  feoffment,  the  fine  would  be  void  as  to  the  making  of 
any  title  by  way  of  non-claim,  by  reafon  of  the  imbecility  of 
L  5^0  J      bis  eftate,  and  that  partes  finis  nihil  haiuerunt,  (with  which 
3  declaration 
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declaration  of  lord  H^^  hrd  ebancelUr  agreeing)  it  was  from    Caktei^    v. 
thenc^  inferred,  th^t  if  where  leflce  for  years  levied  a  fine^  it    Barnadxs- 
tnight  be  faid  that  the  fine  was  void,  for  that  partes  finis  nibU        ^^^' 
hahmrunt^  a  fortiori  it  might  be  fo  faid  in  the  cafe  of  tenant  at 
wilj's  levying  a  fine  :  But 

Lord  chancellor  held  that  in  this  cafe  it  could  not  be  faid   Fine  levied  by 
thzt  partes  finis  nihil  habuerunt  \  htc^wk  Armin  Ballingham  on   «^wiii''vT/"fc! 
the  death  of  Evers  jfrmin^  znd  as  his  devifee  had  a  right  againft   cugwhcrebyone  , 
all  perfons  whatfocver  but  the  heir  of  Sir  Michael  Armin  the   biVright,  tild  * 
teftator,  and  Barnadifion  entering  upon  him  as  a  diffcifor;   Jjl^^h  hl^!  ^''*" 
and  though  Barnadifion  afterwards  mortgaged  the  premifles  in 
fee,  yet  he  continuing  in  pofieifion  thereof,  and  joining  with 
Bullingham  in  the  fine,  it  could  not  be  faid  that  partes  finis 
hihil  habuerunty  when  one  of  them,   viz.  fiamadifton  had  the 
pofleffion,  and  the  other  of  them,  vi%.  Bullingham  had  the 
right  to  the  land   againft  Barnndi/l^n^  and  alfo  againft  his 
mortgagee. 

Alfo  his  lordfhip  held  that  the  ftatute  of  limitations  barred 
the  plaintiff  as  to  the  whole  ;  becaufe  it  was  found  by  the 
ma/ler's  report  that  at  the  time  of  the  common  recovery  fuffer- 
ed  by  Evers  Armin^  both  the  coheirs  of  Sir  Michael  Armin 
were  of  age,  and  unmarried. 

That  upon  this  recovery  fufFered  by  Evers  Armin  In  i67C% 

,      ,     .        ,  ^      ,./,      J    ,  ,     .      1       .  I  Where  lands  art 

he  being  but  tenant  for  lite,  and  the  coheirs  having  the  rever-  dcvifcd  to  a,  for 

fion  in  fee  defcended  to  them,  they  had  a  right  of  entry  which  ^^ll^  *"^^^[*  j^;^ 

then  commenced,  biit  had  no  new  right  of  entry  upon  the  male,  then  to 

death  of  Evers  Armin  \  •and  that  this  was  not  liice  the  common  and  hU  heirs  for 


and  if  A. 


no 


cafe  of  tenant  for  life,  with  the  reverfion  in  fee  to  J.  S.  where,  Jj^iViwe 

it  19  true,  the  reverfK>ner  in  fee  is  not  bound  to  watch  after  i^uemaie,  then 

any  (tf)  forfeiture,  be  may  ftay  till  the  death  of  tenant  for  life;  a.  /uffcr?!  re- 

but  here,  the  only  title  which  the  coheirs  could  poffibly  have,  ^nd^and  fiv»* 

muft  be  by  the  forfeiture  of  Evers  Armin ;  for  if  there  was  no  ycanpafs,  the 

forfeiture,  then,  upon  Evers  Armin's  death,    the  remainder  leftatorire 

muft  either  ^o  to  the  iflue  male  of  Evers  Armin  if  any,  or  if  ^»'«<*»  *"  «««^ 

^        ^  ^  •' '  they  ought  to 

none,  to  Barnadifion  and  Styles^  and  fo  this  cafe  differed  from   have  entered  up- 
that  of  a  bare  tenant  for  life,  reverfion  in  fee,  t'urei^dhavcno 

new  entry  upon 
the  death  of  the  tenant  for  life.     («)  Vide  3  I^p.  75,  i  Vent.  241* 

Laftly,  as  to  the  contribution  which  the  plaintiff  claimed      [  ♦^ai   ] 
out  of  lyillougbbyy  in  refpeft  of  the  mortgage  debt  upon-  Pick" 
E  e  3  worthy 
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•CAitTtfc   <f.   «w^'*f  ^*  *^  court  faid  was  intended  by  the  tcftator  (Sir 
Barnadis-     Muhsei  Jrmin)  for  the  benefit  of  Styles^  and  related  only  to 
'^^^*  the  divtfiQn  of  eftate  between  Styles  and  Barnadijlon  \  but  when 

the  will  was  difappointed  by  the  recovery  of  Even  Jrmifiy  who 
thereby  forfeited  his  eftate  for  life,  and  barred  both  the  con- 
tingent remainders  to  Styles  and  Barnadijlon^  and  whereby  the 
coheirs  of  Sir  Michael  Armin  became  intitlcd  to  both  the 
^  manors,  fo  that  they  came  into  one  hand,  the  right  of  con- 
tribution was  at  an  end ;  for  a  roan  could  not  contribute  to 
himfelf,  and  the  right  of  contribution,  as  it  was^given  by  the 
will,  fo  was  it  in  force  only  while  the  party  claimed  under  the 
will,  and  not  where  the  demand  was  fet  up  in  defiance 
thereof. 

All  which  points  his  lordfliip  faid  were  to  him  pretty  clear ; 
however,  if  the  parties  defired  that  this  matter  fhould  be  made 
a  cafe  upon  the  matter's  report,  for  the  opinion  of  the  judges, 
it  fliould  go  to  the  judges  of  C.  B,  and  that  by  this  he  did  a 
kindncls  to  both  parties  in  faving  them  the  charge  of  a  trial 
at  bar,  and  of  a  long  fpecial  verdi£l,  and  the  great  length  of 
r  Ktl  1  ^*"^^  '^^^  ^^'^  would  of  courfe  take  up,  before  they  could  come 
to  have  the  point  argued  f. 

t  It  appears    from    lord  Macchsfeld^s  notes,  that  this  cafe  was  foon  after  com- 
promifcd  by  the  parties. 


^'^^  ^+7*  Anonymus. 

At  the  Rolls. 

Thw^htbcnrxt  A      Motion  was  made  the  day  after  the  term  at  the  rolls  to 

t^iTl\!^]lrl  x\  d'fmifs  a  bill  for  want  of  profecution,  on  a  certificate 

be  pot  in  rtria  from  thc  fix  clerk,  that  there  had  been  no  profecution  within 

TMh  part  fif  Lhc      ,  r      •  -   i      i      i    /» 

tsrm,  and  ihce-   tnree  terms,  of  which  the  lalt  term  was  one. 

loic  1.0  mjti- 

on  can  then  b:  made  on  the  petty  h,ig  (ide  ;  yet  as  to  other  purpofes  it  is  part  of  the  term,  for  which 
rcafon  a  motion  made  at  thit  time,  to  difmifs  a  bill  for  >«ant  cf  profecution,  on  a  certilicate  that 
there  had  been  nu  pruf«cutioii  within  three  terms,  of  which  the  lad  term  was  one,  was  denied. 

AiW  it  was  objefted  that  this  motion  came  too  foon  ;    be- 

caufe  this  next  day  after  the  end  of  the  term  was  taken  to  be 

as  part  of  the  term,  and  notices  given  of  motions  the  laft  day 

of  the  term  were  good  to  move  at  the  rolls  the  day  after  \  to 

■whiLh  :ir  Jojefb  Jeij II  the  mqfier  of  the  rolls  agreed  and  denied 

thc  motion. 

But 
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But  Mr.  Vernon  faid  the  day  after  the  term  'could  not  be  Akonymus, 
taken  to  be  part  of  the  term,  neither  could  there  be  any  mo- 
tion made  on  the  petty-bag  fide  on  that  day,  and  the  allowing 
of  motions  to  be  made  the  day  after  the  term  on  notice  to 
move  the  laft  day  of  term  was  only  for  conveniency  of  bufi- 
nefs,  in  regard  there  might  not  be  othcrwife  time  to  hear  all 
the  motions;  and  it  was  {laid  by  fom*^  of  the  bar,  tha^fuch 
motions  had  been  ufually  granted  for  difmii&ng  of  bills  on  the 
day  after  the  term. 

Agreeable  to  the  above  mentioned  order  in  HtlL  vacation  So  where  the  Uft 

lyiij  when  the  laft  feal  lafted  three  mornings,  *  and  comput-  thw  days^and 

ing  the  third  morning  according  to  the  day  of  the  month,  it  ^^P^P^J''*^  ^^* 

would  be  a  proper  time  to  move  to  make  a  report  abfolute,  cording  to  the. 

{viz.)  it  would  then  be  above  eight  days  after  fervice;  month,  the  time 

would  be  e:  pired 
for  making  a  report  abfolute  \  yet  this  not  fo,  It  being  only  a  continuance  of  the  firll  day* 

By  majler  of  the  roUsy  the  report  cannot  as   yet,  be  made      [  ♦rij  ] 
abfolute ;  for  though  this  feal  lafts  three  days,    yet  is  it  all 
only  a  continuance  of  the  firft  day,  and  fo  the  time  not  yet 
out  t- 


+  The  like  detcrminatign  by  lord  chancellor  iT/Vir^,  in  1730. 


Anonymus.  Cafe  148. 

Lord  Chan- 

JS.  who  was  his  majefty's  rcfident  at  Tunls^  commenced      porker 
a  fuit  againft  J.  N.  at  law,  and  J.  N.  having  brought     .     . 

a  bill  in  equity  againft  y.  S.  obtained  an  order  to  ferve  the  fea  fuc$  b.  at 

attorney  at  law  of  the  defendant  in  equity,  and  that  fuch  fer-  bin' iniquity** 

vice  ftiould  be  good.     And  now  the  defendant  in  equity  moved  aga*»nii  a.  caurt 

-  g.       .  .  11         ri  r  ^*''^  order  that 

that  his  attorney  ihouid  anlwer  for  him,  and  that  fuch  anfwer    fetvice  on  the 

.   might  be  taken  without  oath,  forafmuch  as  no  commjflion   Jolncy^ai  f,^*^' 

could  be  fent  to  Tunisy  and  it  was  the  fame  as  if  the  defendant    ^ai*  ^^  z<^^ 

....  fervice,  but  not 

in  equity  lived  in  an  enemy  s  country.  that  fuch  attor. 

ney  fliall  put  in 
an  anfwer  without  oath.  Qu.  If  the  defcjidantwas  in  an  rnfmy^s  country  where  no  commilfion  could 
go  to  take  the  anfwer. 


Cur' : 
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Akokymui.        Cur" :  The  plaintifF  is  intitled  to  a  difcovcry,   and  an 
anfwer  without  oath  is  nothing ;  befidcs  the  EngUJh  have  a 
conful  at  Tunis^  and  commiffions  have  gone  there  bjr  way  of 
>    Leghorn  \  wherefore  deny  the  motion. 

If  there  had  been  a  general  letter  of  attorney  to  one  to 
appear  in  and  defend  fuits,  the  court  would  have  ordered  fuch 
attorney  to  appear  for  the  principal  suid  that  fervice  on  him 
ihould  Jia^ve  been  good  fcrvicc. 


OE 


D  E 
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fS^4l 


Vincent  verfus  Farnand? z. 

A  yew  had  a  daughter  who  turned  proteftant,  the  Jew 
had  a  very  confiderable  perfonal  eftate,  and  dying  in 
May  laft,  after  having  by  his  will  left  feveral  charities,  and 
given  his  perfonal  eftate  from  his  daughter  to  his  executor, 
the  daughter  who  was  married  and  forty-four  years  old,  pe- 
titioned lord  chancellor  foe  a  maintenance  upon  the  flatate  of 
the  firft  of  Queen  Anne^  cap.  30.  intitled  an  ad  to  oblige 
the  'Jewi  to  maintain  and  provide  for  their  proteftant  children 
whereby  it  is  enabled,  *<  that  if  any  Jewijh  parent,  in  order 
<*  to  compel  his  proteftant  child  to  change  his  or  her  religion, 
<<  fhall  nfufi  to  allow  fuch  proteftant  child  a  fitting  main- 
**  tenance  fuitable  to  the  degree  or  ability  of  the  parent,  and 
^^  to  the  age  and  education  of  fuch  child,  upon  complaint  tp 
<^  the  lord  chancellor  or  lord  keeper,  isfr.  It  fliall  be  law- 
^^  ful  for  the  lord  chancellor,  iic.  to  make  fuch  order  for 
^<  the  maintenance  of  fuch  proteftant  child,  as  he  or  they 
«  fliall  think  fit. 

And  it  was  objeiSled  that  this  cafe  was  not  within  the  ad, 
for  that 

Firjij  This  child  is  above  forty  years  old,  and  fo  the  eve 
of  her  education  over. 

Secondly^  She  is  married,  and  not  now  to  be  called  a  cbiU^ 
but  to  be  provided  for  by  her  hufband. 

Thirdly^  That  the  parent  being  dead  could  not  be  faid  to 
have  refufedy  i^c.  and  fo  the  power  given  by  the  zGt  at  an 
end. 

Lord  chancellor :  I  ftrongly  incline  to  think  this  cafe  within 
the  aft  upon  the  following  reafons :  the  petitioner  is  a  proteft- 
ant child  of  a  Jewi/h  parent,  tho*  the  parent  be  dead,     Sup- 

pofe 


Cafe  149. 

Lord  Chan- 

cellor 

Park£R« 


2  Eq.  Ca.  Ab. 
513.  pi.  a. 
lo  the  cottit*! 
allowance  of  a 
matnteoance  ot 
of  a  Jews  eftate^ 
to  his  daughter 
turned  preteft* 
ant,  not  mate^ 
rial,  Jiough  the 
daughter  be 
above  forty 
yc^ri  of  ^ge,jor 
married,  or  th»* 
the  Jew  be 
dead. 


[525] 
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Vincent  v.  pofc  the  child  of  a  J^t;  turns proteftant,  and  the  Jew  the  parent 
F;^RKANDEz  by  will  gives  his  eftatc  to  truftces,  upon  a  fecret  truft,  that 
if  the  child  turn  Jew  the  child  (hall  have  the  eftate,  and 
n  »t  otherwifc.  As  this  would  be  clearly  within  the  miTchief, 
fo  every  one  muft  wifli  it  to  be  within  the  meaning  of  the  aft. 
It  is  not  faid  the  complaint  (hall  be  againft  the  yj7/A^,  that 
would  indeed  take  this  cafe  out  of  the  aft,  neither  is  it  faid, 
that  the  order  fliould  be  made  upon  or  againft  the  father,  fo 
that  this  cafe  fits  every  word  made  ufe  of  by  the  legiflaturc. 

Suppofe  a  fuit  or  petition  had  been  exhibited,  and  the  Jew 
the  parent  had  died  pending  the  petition,  and  had  given  all 
away  from  his  proteftant  child  becaufe  the  child  had  turned 
proteftant,  doubtlefs  the  complaint  might  be  againft  the 
ixecuUr^  and  the  order  like  wife  againft  the  executor ;  every 
one  will  allow  this  to  be  a  hard  cafe,  and  if  the  words  be 
large  enough  (as  they  are)  why  fhould  they  not  be  conftrued 
to  extend  to  it  ? 

C  526  ]  Then  as  to  the  refufal  of  the  parent,  it  is  not  to  be  intend- 

ed that  the  parent  the  ^/ix;  muft  make  an  a£^ual  refufal  m 
wordsy  for  by  that  conftruftion  the  ftatute  might  eafily  be 
evaded,  and  rendered  ufelefs.  If  the  Jruoift)  father  does  by 
will  difpofe  of  all  his  eftate  from  his  child,  this  is  in  law  a 
refufal ;  and  unlefs  fortie  other  reafon  be  made  appear,  it  (hall 
be  intended,  becaufe  the  child  was  a  prottftant. 

The  obligations  of  nature  plead  fo  ftrongly  on  behalf  of  a 
child,  that  when  fuch  a  cafe  happens,  fome  great  provoca- 
tion muft  be  fuppofed  to  have  occafioned  it,  and  if  no  other 
reafon  be  made  appear,  this  difference  in  religion  fhall  be 
intended  the  reafon. 

Pofiibly  thefe  charities  given  by  the  Jm/'s  will  may  be 
under  fome  fecret  truft  for  the  child  if  (he  (hould  turn  Jew^ 
wherefore  let  all  this  be  inquired  into  by  the  mafler  f- 

f  Though,  this  was  the  opinion  of  the  court,  it  docs  not  appear  thajfron  this 
petition  the  court  made  any  order  ;  and  as  nothing  further  is  to  be  traced  in  this 
matter^  it  is  probable  the  parties  came  to  fome  agreement. 


L'Fit 
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UFit  ver/us  UBatt.    (i)  Cafe  150* 

At  the  Rolls. 

THERE  was  a  Frauh  will,  the  original  whereof  wa?  «Cq.Ca.  au, 
proved  in  French j  and  under  it   in  the  fame   probate    Alrfiiiiiltde 
the  will  was  tranflared  into  £ngUJhj  but  it  appeared  to  be   «n*'»«n€>»*^ 

*  -^  '  * '^  the  probate  it 

falfily  tranflated.  in  Engiiih,  and 

variet  from  tht 
original }  pcobatr  being  m  •  dlflfeicnt  language  is  not  conclttfivt* 

Upon  which  it  was  objefted,   that  the  tranflation  being     [  527  } 
part  of  the  probate,  and  allowed  in  the  fpiritual  court,  it 
mud  bind  ;  and  the  application  mufl  be  to  the  fpiritual  court 
to  corre£l  the  miftakes  in  the  tranflation,  which  until  then 
muft  be  conciufive. 

But  by  i\it  majter  of  the  rollsy  nothing  but  the  original  is 
part  of  the  probate,  neither  hath  the  fpiritual  court  power 
to  maice  any  tranflation  ;  and  fuppofing  the  original  will  w«s 
in  Latin  (as  was  formerly  very  ufual)  and  there  fliould  hap- 
pen to  be  a  plain  miftake  in  the  tranflation  of  the  Latin  into 
EngUJh^  furcly  the  court  might  determine  according  to  what 
the  tranflation  ought  to  be.     And  fo  it  was  done  in  this  cafe. 


(1)  Reg.  Lib.  B.  1718.  fbl.  172. 


B 


Bifliop  of  London  verfus  Web.  Cafe  151. 

I S  HO P  Bonner  in  the  time  of  Edw.  the  6th,  being  then  ^y\ot  "^ 

bifliop  of  London^    made  a  long  leafe  of  fome  lands  in  Parker; 

Ealing  in  Middlefex^  in  which  there  arc  about  twenty  years  %  Eq.  Ca.  Ab. 

yet  to  come,  and  the  leafe  was  made  without  impeachment  of  \^^tl UTytzn 

wa/ie.  and  the  defendant  TVeby  in  whom  by  fcveral  mefne  af-  f»n.«  w*^^  "- 

/•                                                                                           '             ni«ij  niaindcr  m  fee 

fignments  the  remainder   of  this  leafe  was  vcfted,  articled  to  a  biflwp,  lef. 

with  fome  brick-makers,  that  they  might  dig  and  carry  away  fj*^"i^g"*ng 

the    foil  of  twenty  acres  fix  foot  deep,  part  of  the  premiflcs,  thcgrouuJ  tor 
provided  they  did  not  dig  above  two  acres  in  the  year,  and 
levelled  thofe  acres  before  they  dug  up  others. 

The  bifliop  of  London^  having  the  inheritance  of  the  pre- 
mifes  in  right  of  his  biflioprick,  brought  a  bill  to  enjoin  the 
digging  of  brick  in  ihi?  manor,  alledging  that  this  was  car- 
rying 


Pc  TcfRi.  S,  I^ill.  i7r$. 


Bifliop'of 
London  *v. 

(#)»Vtra.  73$. 
Salk.  i6i« 


perfons  to  pull  down  the  caftle,  upon  which  the  court  granted 
a  perpetual  injus^on  to  ftop  him,  and  ordered  him  to 
apaejj^d  and  repair  what  he  bad  pulled  dqwn;  fpr  that  he 


rying  away  the  foil,  part  of  the  inheritance,  and  would  in 
confequence  turn  the  *  pafture  field  into  a  pit  or  pond; 
that  it  was  likf  the  cafe  of  Vanti  Yerfiis  lofd  Barnard  {a) 
where  lord  Barnard  having  upon  his  marriage  fettled  Rahf 
caftle  (the  family  feat)  upon  himfetf  for  life  without  wifie, 
^»pwpW«-  remainder  to  his  iirft  i^c,  fon  of  that  marriage,  afterwards, 
rias«fetae«%p     upon  fome  difpleafure  taken  againfl  his  fbn,  employed  ibveral 

wafte,  remato- 
dertobU  fon^ 

l^fo?^Ufc^raii  'fcould  not  dcftroy  -the  thing  itfclf,  which  l^e  had  eyprcfsly 
Botpuiidown  fettled.  So  in  this  cafe,  the  defendant,  in  digging  all  the 
fee  for  years  fani  foil  for  briclcs,  was  aftually  dcflroying  the  field, 

wafte  cannot 

pull  down  an  houfe,  or  the  trees  that  are  a  defence  or  ornament  to  the  houfe*    l«e6Gpt  for  yean  fiias 

wafte  may  opea  minei. 

But  for  the  defendant  It  was  (aid,  that  frequent  experience 
ihew'd,  that  the  digging  of  brick  did  not  deftrojf  the  field, 
there  being  many  fields  about  the  town  wbere  brick  had 
b^n  dug,  and  tboie  fields  now  ufed  again  for  pafture;  but 
admitting  it  was  wafte,  yet  there  being  a  ppvEfe^  to  commit 
wafte^  the  leflee  might  do  it,  as  well  as  open  a  new  mine, 
and  carry  away  the  mineral,  without  filling  it  up  again. 

On  the  other  fide  it  was  replied,  that  the  privilege  of  being 
fans  wafle  would  not  in  equity  entitle  one  to  pull  down  an 
houfe,  or  even  cut  down  trees  that  are  for  the  ornament  of 
the  houfe.  ( i ) 

Lord  chancellor :  Before  the  ftatute  of  Gloucefiery  waile  did 
not  lie  againft  {b)  lefTee  for  years,  and  the  being  without  im- 
peachment of  wafte  feems  originaHy  intended  only  to  mean, 
that  the  party  fhould  not  be  punifbable  by  that  f^tute,  and 
not  to  give  a  property  ♦  in  the  trees  or  materials  of  an  houfe 
pulled  down  by  lelTee  for  yczrs  fans  wafle  ;  but  the  refoliitions 
having  eflablifhed  the  law  to  be  otherwife,  I  will'  not  {hake 
it,  much  lefs  carry  it  further. 

from  wafte  as  he  was  before  the  ftatute  of  Gloucefter. 


H)  t  Inft.  54. 

H;irdthatleflee« 
for  years  fans 
n^ade  (houUI  en- 
joy the  trees  or 
faiaterials  of  the 
houfe  when  he 
pulls  them 
'djwn,  the  in- 
tention only  be- 
ing that  the 
IcfVee  for  years 
iboulH  be  as  free 

1*5^9  J 


(x)   Vide    Sir   H.  Packington^s  cafe.     264.     Chamberlain   v.  Dummefy    Bro. 
3  Atk.  215.      JJIon  Y.  Jjion,  i   Vcz.      Cha.  Rep.  166. 

But 


t)e  Tertti.  S.  tim.  iyii. 


WlB. 


Btit  I  take  this  to  be  witHiti  the  rtitdn  6f  lor^  BurnareTs     Biihop  <if 
cafe,  where,  as  he  ^as  ttot  t>erfaiittea  to  dcftrcff  iHfc  caftlb  to   ^^^f  o"  ^« 
the  pfejudice  of  t>%  mnainder-riian,  fo  neicbtr  fliall  die  leflee 
in  the  prefent  cafe  deftroy  this  fields  agaiiift  the  bi(hop  irh«f 
has  the  reverfion  in  fee,  to  the  ruin  of  the  inheritance  of  clier 
churchy 

Let  the  defendant  carrjr  ofF  the  brick  he  has  dug,  but 
take  an-  injunction  to  ftop  further  digging* 


Mctham  vfrfus  Duke  of  Devon.  ^^fe  152. 

THE  late  earl  of  2Vv^;7>2iWdevifed'£hree  thouland  pounds         deUor 
to  all  the  natural  children  ^f  his  fin  the  late  duke  rf     P^akia.* 
Devonfliire  by  Mrs,  Heneage ;  and  the  qneftion  was,  whether  •  *4»  Ci.  kU 
the  natural  children  by  Mrs.  tieneage  born  after   the   will    Cj- $•  '    ' 
(hould  take  a  fliare  of  the  three  thoufand  pounds  ?  i^xT^'iA ' 

the  natural 
chiiJren  of  his  Ton  by  Jane  Stile ,  the  baflards  born  after  making  the  wiU  fliall  not  take  |  nay  the 
child  in  ventre  fa  mere  ihaii  not  take* 

Lord  chanceilsr :  iTrcy  (haH  hbi ;  <he-  eiitl  t)f  DevQnfiire 
could  never  intend  that  his  fon  (hould  go  on  in  this  €oucfe, 
that  would  be  to  encourage  it ;  whereas  it  was  enoifgh  to 
pardon  what  was  paffed  ;  befides  baftards  cannot  take  (a)  ^'L'^JJ'^**? 
until  they  have  gained  a  name  by  reputation,  for  which  rea- 
fon,  though  I  give  to  the  ilTue  of  J.  5.  legitimate  or  illegiti- 
mate, yet  a  baftard  ihall  not  take. 

But  then  it  was  faid,  the  diredlions  ^(  i\i6  i*'}!!  Were,  for      [  jjo  J  '*■ 

the  executors   to  pay  this  3000/-  as   the  earl  the  teftator  Ajw^thcMifhia./ 

fliould  by  deed  appoint,  and  the  earl  afterwards  by  deed  ap*  caf/the  mpne^ 

pointl^dthe  3000/.  to  all  tli  children  of  his  fon  (fhe  duke)  by  ^^Vhe^e^it 

Mrs.  Heneage^  fo  that  this  now  depended  upon  the  deedy  and*  ton,  as  the 

therefore  mud  refer  to  the  children  born  at  the  time  of  the  ihouid  appoint  1 

«cecuti«n  thereof.  ^t^lT^l 

the  deed  of  ap- 
pointment ;  the  deed  of  appointment  referring  to  the  will  wa*  held  as  part  of  the  will* 


Tamen 


Mbtham  <l/. 
Duke  of 
Devon- 

SHlREv 
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Tamen  fir  cur' :  The  deed  ( x )  refcrriog  to  the  will  is  as 
to  this  purppfe,  to  be  taken  as  part  thereof. 

Alfo  it  being  a  queftion,  whether  a  natural  child  in  vintre 
fa  mercf  of  the  duke  of  Devonjhire  by  Mrs.  Heneage  (hould 
take? 

Lord  Parker  inclined  that  fuch  child  could  not  take  for 
the  reafon  abovementioned,  vix.  for  that  a  baftard  could  not 
take,  until  he  had  got  a  reputation  of  being  fuch  a  one's 
child ;  and  that  reputation  could  not  be  gained  before  the 
child  was  born. 


(1)  Reg.  Lib.  B,  171S.  fol.  215. 
*«  His  lordfliip  conceived  the  faid  deed 
*«  poll  to  be  part  of  the  will  of  the 
<•  laid  late  earl  oi  Devon ^  in  the  nature 
«•  of  a  codicil  thereunto  explanatory 
'<  of  the  will,  and  that  the  mdney 
**  thereby  diredled  to  be  paid  was  a 


•'  proviiion  for  fuch  children  or  reputed 
*«  children  of  the  faid  duke  by  Mrs. 
'*  Hinutgif  at  were  living  at  the  time 
'«  of  the  date  of  the  faid  deed  poll,  but 
"  not  for  fuch  children  as  he  afterwards 
"  had  by  her." 


Cafe  153. 

Lord  Chan- 
cellor 
Parker. 

Pireced.  10  Cban. 
505. 

a  £q.  Ca.  Ab. 
711.  pi.  5. 
Jointure  by  a 
frernaun  on  his 
wife  io  bar  of 
dowrr  will  not 
bat  tnc  wire's 
cuUcmtry  part  ^ 

[S30 


Babington  verfus  Greenwood. 

A  Freeman  of  London  on  his  marriage  covenanted  to  add 
1500/.  out  of  his  own  perfonal  cftate  to  1500/.  which 
was  the  portion  of  his  then  intended  wife,  and  both  thcfe 
fums  were  to  be  laid  out  in  a  purchafe  of  land  and  to  be  fet- 
tled upon  the  hulband  for  life,  and  then  to  the  wife  for  her 
life  for  her  jointure,  and  in  bar  of  her  dozver,  with  remainder 
to  the  children  of  the  marriage. 

fectts  if  faid  to  be  in  bar  of  ber  ciiftomary  part* 

The  freeman  makes  his  will,  and  thereby  (among  other 
things)  gives  a  legacy  to  his  wife,  and  dies  leaving  a  wife 
and  children. 

Upon  a  demand  made  by  the  wife  of  her  cuftomary  part, 

"  v/j '  oujeftcd  by  Mr.  Mead^  that  though  a  jointure  of  land 

hv  i  frcLTnan  on  his  wife  in  bar  of  dower,  fliould  not  bar 

•*s   iL'^oin.iry  part,  any  more  than  it  would  bar  her 

.ifc  by  Ll:c  ic.itate  of   diftribution,  (as  in  the  cafe 

of 


Dc.Tcrm*  S.  Hill,  1718. 

of  (i)  Jtilns  vcrfus  fVatfrfon^  where  the  court  of  aldermen.  Babingtok. 

by    the  recorder    certified    they  had  no  cuftom    extending      -\vooo. 

to  that  cafe  j)  yet  where  the  jointure  was  to  be  made  out  of 

the  freeman's  perfonal  ejlate^  and  confequently  to  leflen  the 

cuftomary  part,  fuch  a  jointure  faid  to  be  in  bar  of  dower. 

fhould  be  intended  a  full  provifioriy  and  to  be  in  bar  oi  any 

other  provijiorij  confequently  in  bar  of  her  cuftomary  part ; 

at  leaft,  that  there  being  a  legacy  given  by  this  will  to  the 

wife,  flie  (hould  not  have  both   the  legacy  and  the  Cuftomary 

part,  but  muft  abide  entirely  by  the  will,  or  bythe  cuftom, 

and  that  it  had  been  carried  To  far  by  the  late  mafter  of 

the  rolls,  as  that  where  a  freeman  of  Londm  deviled  a  real 

eftate  to  his  wife,  he  decreed  that  even  this  would  bar  the 

wife  of  her  cuftomary  part,  and  that  ihe  ihould  not  take 

both. 

But  lot d  chancellor  held  clearly,  that  a  jointure  of  land  made 
by  a  freeman  of  London  upon  his  wife,  if  expreffed  to  be  iit 
bar  of  her  cuftomary  part  by  the  cuftom  of  London^  then  it 
would  be  fo;  but  if  it  were  not  fo  exprefled,  and  only  faid 
to  be  in  bar  of  her  dower^  this  would  be  no  (2)  bar  of  the 
wife's  cuftomary  part;  bccaufc  land,  or  a  real  eftate  is  of  a 
quite  different  nature  from  perfonal  eftate,  and  a  matter 
wholly  {b)  out  *  of  the  cuftom  of  London  ;  and  as  it  had  been  (^)P©ft.B1dn««ii 
admitted,  that  a  jointure  of  land  fettled  in  bar  of  dower'  ^- ^•]|[**^  ^4"^- 
would  no  more  bar  the  widow  of  her  cuftomary  part,  than 
it  would  exclude  her  from  her  (hare  by  the  ftatute  of  diftri- 
bution,  in  cafe  her  huft^and  fttculd  die  fnteftate,  his  lordftiip 
faid,  it  was  the  fame  thfng  in  the  principal  cafe,  where  a 
freeman  had  covenanted  10  lay  out  of  his  own  eftate  1500/. 
in  a  purchafe  and  to  fettle  it  on  himfclf  for  life,  remainder  on 
his  wife  for  life  for  her  jointure ;' with  remainder  •  to  his 
children. 

iy7,  Becaufc  from  that  time  the  1500/.  was  not  his  own 
eftate,  nor  what  the  cuftom  of  London  could  meddle  with  ; 
for  a  man's  own  eftate  is  what  he  has  beyond  his  debts,  and 

(i)   I  Eq.  Ca.  Abr.  157.  p^  5. 

(2)  So  I?nds   fettled  on  a  cluM  fiiall  not  be  brought  into  hotc'ipot.     Hume  v, 
Ed-jjarJs,   3  Atk,  453. 

what 


BABlKCtOW 

^.  Grien- 

WOOD. 

X«and  or  money 
covenanted  to 
be  laid  out  in 
land  not  within 
thecuftoiD  of 
L«ndoii« 


(0)  Poft.  Fre- 
derick verfus 
Fredrick  719. 


[  533  ] 


Where  a  free- 
man leaves  his 
widow  a  legiicy, 
and  there  is 
fufficient  out 
of  his  teila- 
mentary  part 
to  pay  the  fame| 
Ihe  ihall  have 
tier  legacy  an^^ 
cuftoAarypart 
slfo. 
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^at  fit  b^^  h  as  aliinum,  dnd  the  cuftom  of  London  affcfb 
only  what  is  beyond  his  debts. 

2dfyy  For  that  money  covenanted  to  be  laid  out  in  land 
IS)  as  to  all  refpe£[$y  land  in  equity,  and  would  defcend  as 
]an(l  for  the  benefit  of  the  heir,  and  not  go  to  the  executor  ; 
it  might  be  intailed  as  land,  and  had  the  other  qualities  of 
land,  and  confequently  was  not  within  the  cuftom  of  London. 

Neither  was  this  to  be  looked  upon  as  breaking  into  the 
Cttftdm;  for  the  freeman  might  at  any  time  during  his  life^ 
6ven  in  his  laift  ficknefs,  have  invefted  his  peripnal  eftate 
in  the  purchilfe  of  land,  which  would  defeat  the  cuftom  and 
ftand  (d)  good,  though  the  freeman  fhould  at  the  fame  time 
have  faid,  that  he  did  this  on  purpofe  to  defeat  the  cuftom. 
And  as  this  (if  the  purchafe  was  real)  would  have  held  good 
to  bar  the  cuftom,  furely  the  cafe  could  not  be  worfe,  where 
fuch  agreement  for  making  the  purchafe  was  for  a  valuable 
con/ideration,  and  part  of  the  marriage-articles. 

Then  as  to  the  legacy  given  to  the  wife  by  the  freeman's 
will,  it  appearing  that  this  legacy,  together  with  all  the 
other  legacies  (for  fo  it  muft  be  intended)  did  not  f  exceed 
the  hufband's  teftamentary  part,  it  was  (he  faid)  the  fame 
thing,  as  if  thefe  legacies  had  been  given  by  the  freeman 
exprefsly  out  of  his  (i)  teftamentary  part,  which  he  had 
full  power  to  difpofe  of  by  his  will ;  and  therefore  this  legacy 
being  no  ways  inconfiftent  with  the  cuftom,  the  wife  might 
in  fiich  cafe  take  both  }  for  it  was  only  the  inconfiftency  be- 
twixt the  legacy  and  the  cuftom  that  prevented  the  widow 
or  child  in  any  cafe  from  taking  both  ;  the  confequence  of 
which  was,  that  if  the  frecipan  gave  any  legacy  out  of  bis 
teftamentary  part,  the  wife  or  child  might  (provided  there 
was  fufficient)  take  both  by  the  will  and  by  the  cuftom,  and 
therefore  (o  might  the  wife  do  here.  • 


(1)  Contra  Car  v.  Car,  2  Atk.  278. 

•f  ^str£  /7///t'M^  whether  fuch  legacy  muft  not  he  given  out  of  the  teftamentary 
part,  as  appears  from  the  reporter's  notes  to  have  been  determined  in  the  cafe 
of  Biildie  vcri'us  BMk  about  thi*  time.  See  alfo  the  cafe  of  Fredirick  v.  Frederick^ 
poll.  7  •  2* 

When 
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When  indeed   the  freeman's  teftamentary  part  ^ould  riot   BABticfetoft^ 
pay  all  his  legacies,  there  the  wife,  if  (he  were   a  legatee,     v.  Grbir* 
Ihould  not  take  her  legacy  and  her  cuftomary  part  al(b. 

In  thelaft  place  hislordfhip  faid,  it  could  never  be  maintairi- 
ed,  that  a  devife  of  a  real  eftate  by  a  freeman  to  his  wife  ihould 
bar  her  of  her  cuftomary  part  or  prevent  her  from  taking  bothi 
unlefs  it  were  fo  exprefled  in  the  devife ;  and  that  for  this 
plain  reafon  becaufe  the  devife  of  the  real  eftate  to  the  wife 
no  ways  leflened  or  prejudiced  the  cuftomary  part,  nor  was  r  ^04  1 
it  any  ways  material  to  thofe  who  were  interefted  in  the 
cuftomary  or  orphanage  part,  where  the  real  eftate  went; 
fo  that  there  could  be  no  colour  or  foundation  for  fuch  a  pre* 
cedent,  as  Mr.  Mead  had  cited  from  the  rolls* 

In  all  which  points  the  court  was  extremely  clear* 


Hughes  verjus  Saycr. 

70HN  HughiSy  after  feveral  legacies,  by  his  will  direfled 
that  the  £urplus  of  his  perfonal  eftate  ihould  be  divided 
by  his  executors  i«to  ten  ihares,  three  ihs^res  whereof  ihould 
be  paid  to  his  nephew  and  niece,  Paul  and  Anru  Hughes  chil- 
dren of  a  deceafed  brother,  and  upon  either  of  their  dying  with^ 
out  children^  then  to  the  furvivory  and  if  both  ihould  die  with- 
out children,  then  to  the  children  of  the  teftator's  other 
brothers  and  fifters. 

I'he  queftioii  was,  whether  this  devife  over  of  a  perfonal 
eftate  upon  the  dcvlfee's  dying  without  children,  was  good  or 
not? 

And  his  honour,  having  taken  time  to  confidcr  it,  gave 
judgment  that  the  word  [children]  when  unborn,  had  been 
in  cafe  of  a  will  conftrued  to  be  fynonymous  with  ijfue^  and 
therefore  would  in  a  will,  create  an  eftate  [a)  tail ;  and  if 
the  word  [children]  was  underftood  to  be  the  fame  with 
ijjiie  in  the  prefent  cafe,  then  the  devife  over  of  the  perfonal 
eftate  upon  a  death  without  ifllie  would  be  void ;  but  that 
here  the  words  [dying  without  children]  muft  be  taken  to 
be  children  living  at  the  death  of  the  party.  For  that  it  could 
not  be  taken  in  the  other  fenfe  (that  is)  whenever  there 
ihould  be  a  failure  of  ifllie,  becaufe  the  immediate  limitation 
Vol.  I.  JF  £  over 


Oalb  154. 

At  the  Rdls* 

On*  having  tw6 
nephews  A.  and 
B.  devifes  his 
pes^nal  eftate 
to^.-and  Bi 
and  if  either  die 
without  child. 
ren,  then  to  the 
furvivor ;  this 
is  good. 


{a)  6  Qo,  IT^ 
\V lid's  circ". 
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HuG&ss  V.  *  orer  was  to  the  {a)/urvhii$g  divijii^  and  it  was  not  probable, 

^^'^1  ^bai  if  cither  of  the  devifees  ihould  die  leaving  iflue,  the  (ur« 

Pordi  yttfnl  vivor  Ihould  live  fo  long  as  to  fee  a  failure  of  iflfue,  which  in 

Chtpman,  665.  ^^^^^  ^f  \^y^  ,^5  f^j^h  a  limitation  as  might  endure  for  ever, 

f*53S  3         And  therefore,  by  rcafon  of  the  limitation  over  in  cafe  of 

^  cither  of  the  devifees  dying  without  children,  dien  to  the  fur* 

vivor,  the  teftator  muft  be  intended  to  mean  a  dying  without 

ehildren  living  at  the  death  of  the  parent,  confeqnently  the 

df  vife  over  good. 

(i)  So,  NicbJisY.  H»epir,  ante  199.1 

Cafe  155.  Anonymus. 

Vide  Vol.  IL 

Lord  CUfford't     Ti  ^  R.  Hali  moved  for  a  fequeftration  ntfi^  for  want  of  an 


cafe. 


M 


Firft  procefs  of  XT  X  anfwer,  againft  a  menial  fervant  of  a  peer  of  the  realm^ 
^me^aVfwJiiBt  **  ^^  ^^^  procefs  for  contempt,  in  the  fame  manner  as  in  the 
«f  a  p^erof  the  cafe  of  the  peer  hlmfelf ;  and  though  the  motion  was  granted 
^ueAratioo  nUi.  by  the  mafter  of  the  rolls,  yet  the  regifter  refufed  to  draw  it 
up,  as  thinking  it  againft  the  courfe  of  the  court. 

Upon  which  Mr.  Hale  nH>ved  it  again  before  the  lord  chan- 
3!^**^'^  "'*  tcllor,  who  upon  reading  the  ftatute  (i)  granted  the  motion 
likewife,  it  appearing  to  be  both  within  the  meaning  and  words 
of  the  ftatute  ;  and  if  it  were  not  fo,  as  it  was  plain  no  at- 
tachment would  lie  agai'jrtft  their  perfons,  confequcntly  there 
would  be  no  remedy  againft  them,  and  they  would  have  a 
greater  privilege  than  their  lord,  if  the  procefs  againft  fuch 
menial  fervants  were  to  be  a  fubpcena. 


D  E 


DE 
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Winnington  verfus  Foley.  Cafc  J56# 

UPON  the  marriage  of  the  plaint! (F Mr.  JVinntngtQn  who  Lord  Chan- 
was  eldeft  fon  of  Sir  Francis  ITinmngUnj  the  family         ccllor 
eftate  was  fettled  upon  the  plaintiff  for  ninety-nine  years  if  *    . 

he  (hould  fo  long  live,  remainder  to  truftees  during  his  life,  egs^'pi- 1^  74^ 

remainder  to  the  firft,  £s^r.  fon  of  that  marriage  in  tail  male  f^  '*  ^j,-^ 

fucceflively,  remainder  to  the  fif  ft,  i^c.  fon  of  any  other  mar*  ftttiement  huf- 

.     .  band  made  ted* 

nage,  remainder  over,  „t  fbr  ninety. 

nine  years  it^ilt 
fo  long  lived,  remainder  X»  tnifteet  doring  the  life  of  (he  httihand,  fcc.     Remainder  to  the  firft,  ftc* 

fan  by  the  marriage  in  tail  male*  remainder  to  the  irft^  Ac.  fon  of  any  other  wife^  remainder  over* 

Mr.  fVinningUn  had  by  his  lady  (who  wa$  dead)  one  fon,  a  fon  !•  bom 

who  wa^  come  of  age,  and  was  in  treaty  for  a  marriage  With  wifc°dM?'a^d* 

one  of  the  daughters  and  co-hcireflcs  of  the  lady  Read  of  Hert^  «*««  *«  «<>/ 

^     ,„.  ../...  A         /.  /-       .  .  other  fons by  ft- 

fordjhire^  and  the  furvivmg  truftee  for  preferving  contingent  cond  mnrriage  $ 

remainders  being  dead,  leaving  an  infant  heir,  the  father  and  JcAing *  conti"! 

♦  fon  brought  a  bill  againft  the  infant  heir  that  he  might  join  in  ««»>*  retoaindert 

.         .  o      y      •  dcfc^ndJ  to  an 

making  a  tenant  to  the  practpe^  in  order  to  a  common  reco-  infant  j  if  for  the 

very  for  making  a  fettleraent  upon  the  fon's  marriage.  miijflSSwm 

decree  the  infant 
tmftet  to  join  in  a  recovery* 

On  the  hearing  the  lord  chtnceUor  declared,   that  the     [  ^53;^  ] 
truftee  being  appointed  to  preferve  contingent  remainders^ 
and  here  being  a  vefted  remainder  in  tail,  if  this  were  for 
the  good  of  the  family,  he  did  not  fee  but  fuch  truftee  might 
lawfully  join. 

But  his  lordfhip  referred  it  to  the  mafter  to  ftate  whether 
this  was  for  the  good  of  the  faaniy* 

The  matter  reported  that  the  fon  was  in  treaty  for  the 

marriage  abovementioned  ;  that  it  was  a  beneficial  marriage 

for  the  familyi  and  that  it  was  neceflary  a  new  fettlemenc 

F  f  a  fbould 
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Winning-    fljould  be  made  of  the  cftatc,  which  could  not  be  done  without 

TON     v.  ' 

Foley.        » recovery. 

And   now   coming   on   upon   the   mailer's   report,    Mr. 

(a)  Stated  ante     Vernon  cited   Sir  Thomas  Tipping*%  cafe  [a)  where  the  father 

Baffet*  vcrfiiT^     ^^^  tenant  for  ninety-nine  years  if  he  fhould  fo  long  Jive, 

Clapham.  359.     remainder  to  truflees  during  the  life  of  the  father,  remainder 

to  the  firft  fon,  Vc.     There  was  no  iffue  of  the  marriage, 

and  the   truftees  joined  with  the  father  in  deftroying  the 

contingent  remainders,  which  was  held  to  be  no  breach  of 

truft. 

Where  a  re-  ^Ifo  he  faid  there  was  a  later  cafe,  where  the  truftee,  azainft 

nainder  in  tail  ^,-,         .-«.it<-n^         .  ., 

is  vefted,  fubfe-    the  confent  of  the  father^  joined  with  the  nrit  fon  the  remainder- 
Smaindcr!"?^"^   man  in  tail  in  fuffering  a  common  recovery,  and  yet  held  to 
■•c  regarded,       be  no  breach  of  truft ;  for  when  fuch  remainder  was  veftcd  in 
one  of  full  age,  a  fubfequent  remainder  was  not  to  be  regard- 
ed; neither  was  it  afTets  in  law  or  equity. 

C  538  ]  Lord  chancellor :  It  might  be  greatly  mifchievous  to  a  family, 

if  fuch  a  truftee  ftiould  ftand  out  and  not  join  with  the  father 
and  fon,  in  cutting  off*  the  old  fettlement  and  making  a  new 
one ;  this  is  plainly  for  the  benefit  of  the  family,  for  by  the 
now  intended  fettlement  the  fon  is  to  be  but  tenant  for  life, 
inftead  of  tenant  in  tail ;  fo  that  it  is  a  means  of  preferving  the 
eftate  longer  in  the  family;  alfo  the  wife  of  Mr.  IVinnington 
the  father  being  dead,  there  is  an  end  of  the  contingent  re- 
mainders by  that  marriage ;  and  as  to  any  remainders  by  an- 
other marriage,  no  remainder  not  in  ejfe  ought  to  be  fo  much 
regarded  as  this  remainder  in  tail,  which  is  aftually  veftcd  in 
Mr.  IVinnington  the  fon. 

Therefore  let  the  truftee  join  with  the  father  and  fon,  in 
order  to  the  barring  this,  and  making  a  new  fettlement,  and 
let  the  mafter  dire6i  a  proper  conveyance  in  which  the  truftee 
ihall  join. 

Then  it  was  infifted,  that  the  heir  of  the  truftee  (though 

.  an  infant)  was  yet  a  truftee  within  the  aft  {h)  which  enables 

19.       "  '  "^*    infant  truftees  to  convey  by  direftion  of  a  court  of  equity  ; 

and  therefore  it  was  prayed  that  the   infant  truftee  might 

levy  a  fine,  which  muft  be  good  unlefs  reverfed  during  his 

infancy. 


commiiSoncrs  to  take  afincfromaninfantj  but  let  the  maftcr       Z!®"   '*'• 

'  FOLIY. 
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Sedper  cur* :  I  do  not  know  how  I  can  dircft  the  judges  or     Winnxnc- 
mmiilioners  to  take  a  fine  fr< 
difcft  a  proper  conveyance  f- 

t  See  this  refolution  affirmed  by  lord  chancellor  King  in  the  cafe  of  Town/end 
verfus  La'wtOH,  vol.  II. 

^    T..  ,  [  539  ] 

Hinton  verfus  rmke,  f^^. 

J  Cafe  157. 

MRS.  y^w^  P///if/ by  her  will  bequeathed  feveral  pecu-  Lord   Chan- 
niary  legacies,  and  (/«/'  aV)  gave  1500/.  to  her  eldeft  ccJlor 

fon,  in  truft  to  lay  it  out  in  a  purchafe  of  lands  in  fee,  and  to         arker. 

grant  a  rent-charge  of  50/.  per  annum  thereout  to  his  daugh-  ?,^?*p|*',6.*** 

ter  the  plaintiff  il/<?ry,  the  wife  of  the  plaintiff  J/iw/^w  for  her  Legacy  of  1500I. 

feparate  Ufe.       But  Und  (hall  be  ta- 

ken as  land,  buc 
if  a  deficiency  of  aHcts,  then  not  fpecifie,  bvt  ihall  contribute  in  proportion.  Specific  legacy  is  wh«c 
veds  by  afTenc  of  executor. 

That  if  her  faid  eldeft  fon  (hould  refufe,  or  negled  to  lay 
out  1500/.  in  a  purchafe  and  grant  this  rent-charge,  then 
he  to  have  but  500/.  of  the  money,  and  the  remaining  loooil 
to  be  laid  out  in  the  purchafe  of  an  annuity,  as  far  as  it  would 
go,  for  the  feparate  ufe  of  the  daughter. 

There  being  in  this  cafe  a  deficiency  of  aflets,  the  queftion 
was,  whether  the  1500/.  legacy,  or  at  leaft  the  5c/.  a  year 
annuity,  fhould  abate  in  proportion? 

ObjetSted  it  fhould  not  \  becaufe  it  was  ordered  to  be  laid  out 
in  land,  and  fo  confequently  to  be  taken  as  a  devife  of  land, 
by  which  means  it  was  become  a  fpecific  devife,  as  had  been 
decreed  by  lord  Cowper  in  the  cafe  oi Burridge  verfus  Brady! (a)y   («)  Vide  ante 
and  as  it  was  land,  it  was  of  a  different  nature,  for  it  would       ^* 
defcend  to  the  heir,  £ffr. 

Mr.  Fernonconf :  The  legacy  is  money;  and  if  money  be 
devifed  to  put  one  out  an  apprentice,  or  an  annual  payment  be 
dcvifed  out  of  a  perfonal  eftate,  thefe,  on  a  deficiency,  fhall 
abate  in  proportion  with  the  other  legacies. 

Lord  chancellor:  I  agree  this  1500/,  legacy  ftiall  be  taken  as      f    p   ^   ^ 
land,  but  what  the  legacy  is,  or  how  much  is  to  be  laid  out  in 
land,  is  the  queftion. 

F  f  3  The 


1 


HiVTON  V# 
FlIflCE. 


Specific  I^ftey 
a5ic  has  infome 
rcfpc£ls  the  ad« 
VanLagCy  foin 
other  refpeAs 
^  Uhas  the  difad- 
lOAtage  of  a  pe- 
^uniAry  legacy. 
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The  legatee  of  the  1500  /.  cannot  fay  he  has  a  right  to  the 
1500  /.  in  fpecie  ^  indeed  if  the  money  in  fuch  a  hand  were  de- 
vifed,  this  would  be  a  fpeciiic  legacy:  A  fpecific  legacy  is, 
where  by  the  afient  of  the  executor  the  property  of  the  legacy 
would  veft. 

As  there  is  a  benefit  one  way  to  a  fpecrfic  Jegatce,  I  mean, 
that  he  (hall  not  contribute ;  fo  there  is  a  hazard  the  other 
way;  for  inftance,  if  fuch  fpecific  legacy  (being  a  leafe)  be 
eviftcd,  or  (being  goods)  be  loft  or  burnt,  or  (being  a  debt) 
be  loft  by  the  infolvency  of  the  debtor,  in  all  thefe  cafes  fuch 
fpecific  legatee  (hall  have  no  contribution  from  the  other 
legatees^  and  therefore  (hall  pay  no  contribution  towards 
them,  (i) 

Is  it  poflible,  fuppofing  ther«  were  in  the  prefent  cafe 
1500/.  of  the  teftator's  money  laid  upon  the  table,  fhat  the 
plaintiflF  the  legatee  ftiould  fay,  I  have  a  right  to  this  very  maney 
in  fpecie  ?  If  not,  then  it  is  no  fpecific  legacy. 


(1)  Thefe  confequences  attending  a 
»  fpecific  legacy  have  raifcd  in  the  feveral 
C3fes  to  be  met  with  in  the  books  the 
qucilion  whether  a  legacy  wTLs/pedJic  or 
general?  A  fpecific  legacy,  (ftridlly 
ijpeaking)  is  faid  by  lord  Hardwuke  in 
Purfe  V.  SnapUn,  I  Atk.  417.  to  be  a 
bequcft  of  a  particular  chattel,  fpecific 
lalij  defcribed  and  diftinguijked  from  all 
other  things  of  the  fame  kind,  or  (in 
pihcr  words)  an  hdiofidmd  legacy. — 
Money  therefore  if  fufficiently  dijiiw^ 
guijhed.  may  be  the  fubjeft  of  a  fpecific 
bequeft,  as,  money  in  a  certain  chejf. 
Sec.  La'ujon  v.  Stitch,  I  Atk.  508.  or  a 
particular  debt,  (as  to  the  ademption  of 
which  by  payment  in  the  teftator's  life- 
time, vide  earl  of  Thon^ond  v.  earl  of 
Suffolk,  ante  461.)  So,  of  ftock,  as  in 
JJhton  V.  AJhttn,  Ca.  temp.  Talb.  152. 
J*vtlyn  V.  Ward,  I  Vcz,  424.  Drink' 
'wafer  V|  FaUoner,  a  Vcz.  623,— So,  $ 
bequeft  of  a  pari  of  a  fpcciEc  chattel 
may  be  equally  a  fpecific  legacy,  3  Atk. 
103.  but  the  legatees  of  Specific  parts 
though  not  liable  to  abatement  with 
general  legatees,  vet  muil  abate  propor- 
liouaiiy  amongli  themfelyes  upon  de- 


ficiency of  the  fpecific  thing  bequeathed, 
Sleech  v.  Thorington,  2  Vez.  563.  or 
on  deficiency  ot  the  general  affets  for 
payment  of  debts.  Long  v.  Short,  ante 
403. — So,  fpecific  legatees  of  diftinft 
chattels  fhall  abate  proportionally  on 
deficiency  of  general  aflets,  duke  of  De- 
i/on V.  J t kins,  poft.  2  vol.  382.— On 
the  other  hand,  a  mere  bequcit  o£  quan- 
tity, whether  of  money  or  any  other 
chattel,  is  a  general  legacy,  as,  of  a 
quantity  of  Hock,  Pu^e  v.  Snaplim, 
I  Atk.  414.  Sleech  v.  Thoringttn,  z  Vez, 
562,  and  where  the  tefbitor  has  not 
fuch  flock  at  his  death,  it  is  a  dire^ion 
to  the  executor  to  procure  fo  much 
flock  for  the  legatee,  Partridge  v.  Par- 
tridge, Ca.  temp.  Talb.  227.  So,  the 
purpofc  to  which  a  general  legacy  is  to 
be  applied  will  not  alter  its  nature,  as 
in  the  above  cafe  of  Hinton  v.  Pinke. 
Perfbnal  annuities  given  by  will  are  ge- 
neral legacies,  Hume  v.  Edijuards,  3  Atfc. 
693.  LeiA:in  v.  Leivin,  2  X'ez.  417. 
Whether  a  legacy  of  money  to  be  paid 
out  of  a  ceruin  fund,  fhall  be  adeemed 
by  the  failure  of  the  fund,  vide  Savilie 
y.  flcicJtct,  fofl.  778. 

Bu( 
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But  the  will  faying  that  in  csffe  of  t^e  fezi'$  ref\ifihg  or  neg*  Rixton  W 
Icfting  to  make  this  purchafe,  then  he  is  to  tave  but  500/.  of  P*^^»« 
the  1500/.  legacy,  and  the  daughter  to  have  the  remaining 
iOOoA  therefore  I  take  the  daughter  to  be  a  legatee  for 
loooA  which  is  to  abate  in  proportion^  and  as  far  as  it  wiH 
go,  to  be  laid  out  in  an  annuity  fdr  the  plaintiff'  die  daughter 
for  her  life  and  for  her  feparate  ufe. 

And  hri  chancelhr  faid,  that  though  he  could  not  come  r  m^i  j 
Into  the  refoltttion  of  lord  Cnvp^r  in  the  cafe  of  Btirridge 
verfus  Brtufjly  ]ret  if  it  w^re  infilled  on,  he  had  fuch  a  regard 
for  the  precedent  as  cited,  that  he  Would  fee  the  decretal  or« 
der,  but  this  not  being  infifted  upon  by  tbe  client,  it  was  de^- 
creed  ui  fufra. 


Litton  verfus  Litton.  Cafe  icg. 

rITTON  Litton  married  Bridzit  Moftjn  with  whomhe  ^^J^j^*^ 

had  no  portion,   but  an  exudation  of  a  real  eftate,      Piuutsv 
her  father  Mojtyn  having  a  real  eftate  and  but  two  daughters.     >  ^^*  Ct.  Ab. 

Litton  Litton  having  no  iiTue  by  her,  by  his  will  devlfed  500/.   ^A^'cft  ^or  th« 
a  year  to  his  faid  wife  for  her  life,  ifluing  out  of  aB  his  iftate^  n^it^^wmwhl* 
and  fubjefi  to  that  annuity  gave  his  real  eftate  to  the  plaintiff  ^"^^ 
Robin/on  Litton^  made  his  wift  Bridget  Mecutrix  and  refiduary 
legatee,  and  foon  after  died. 

The  plaintiff -/i^Wij/iit  being  devifeeof  the  real  eftate  which 
was  a  very  large  oiie,  upon  the  reprefentation  (as  was  faid)  of 
the  widow's  father,  that  the  perfomal  dftate  was  very  cdnfider- 
able,  entred  into  articles  with  die  defendant  Bridgit^  that  otk 
her  renouncing  the  executorfbip,  atid  delivering  over  the  per- 
fonal  eflate  to  the  plaintiff  JS^fc'^nZiirr^ir,  he.  in  conflderatiotl 
thereof  would  indemnify  the  defendant  Bridget  Litton  from  alt 
the  debts  of  the  teftator,  and  pay  her  an  additional  annuity  of 
40/.  per  annum  \  the  540/.  a  year  was  to  be  paid  free  from 
taxes  half-yearly;  and  by  thefe  articles  the  defendant  Bridget 
agreed  to  accept  of  a  fecurity  for  die  540/.  a  year  out  ^part  of 
the  ejlate  only. 

The  plaintiff  Litton  brought  a  bill  to  be  relleted  againft      t  c^i  ] 
thefe  articles,  as  gained  upon  a  mifreprefentation  of  the  value 
of  the  teflator's  perfonal  eflate,  which  in  reality  proved  to  be 

F  f  4  4C00  /. 
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X^tTTON  V*     4000/.  lefs  than  the  teftator's  debts  amounted  unto,  and  die 
hlliot^.      widpw  brought  her  crofs  bill  for  a  performance  of  the   ax^ 
tides. 

But  upon  the  hearing  of  this  caufe,  it  appearing  that  there 
was  no  falfe  inventory  or  particular  made  of  the  teftator's 
jierfonal  eftate  by  the  defendant  Bridget^  nor  any  eftimate 
given  in  of  it,  whereby  the  plaintiff  Robinfon  Litton  might  be 
induced  upon  the  account  of  the  value  of  the  perfonal  eftate 
to  come  into  thqfe  articles,  and  there  being  another  motive  to 
the  ipWxnUS  Robinfon  to  enter  into  the  faid  articles,  {viz.)  the 
defendant  the  widow's  accepting  the  rent-charge  of  540/.  a 
year  out  of  part  only  of  thi  eflati : 

Lord  Cowper  difmifled  the  original  bill  with  cofts,  but  as  t« 
the  widow's  bill  ordered  a  performance  of  the  articles,  refcrv- 
ing  the  confideration  of  inter^ft,  ( I ) 

The  matter  reported  820/.  due  for  the  arrears  of  the  an- 
-puity,  ^nd  thereupon  lord  Cowper  decreed  intereft  for  the  ar- 
rears of  the  annuity  of  540/.  a  y^zx  from  the  very  day  (f  pay^ 
ment^  and  this  intereft  amounting  unto  about  80 /• /Z^^Vf/on 
Litton  appealed  to  lord  chancellor  Parker. 

And  it  was  argued  that  this  was  a  voluntary  gift  of  an  an- 
nuity by  will,  not  as  a  jointure  before  marriage,  nor  as  a  pur- 
phafe,  neither  was  there  any  claufe  of  entry  or  nomine  poena  to 
intitle  the  annuitant  to  intereft  ;  that  it  could  not  be  intended 
the  annuitant  was  to  bp  paid  at  the  very  day,  but  fome  time 
was  to  be  allowed  \  and  if  the  annuity  were  paid  one  half- year 
under  another,  it  was  fufficient;  for  the  annuity  was  granted 
to  ifTue  out  of  the  land,  and  as  the  rent  of  the  land  muft  be 
admitted  to  he  well  paid  if  paid  one  half-year  under  another, 
fo  ought  the  annuity  ifTuing  out  of  thefe  lands.  That  if  an 
adipn  of  debt  were  brought  for  this  annuity,  or  a  diftrefs  made 
for  it,  the  plaintiff  in  fuch  cafe  would  not  at  law  have  re- 
covered intereft ;  and  why  {hoi^ld  (he  recover  it  in  equity, 
pfpecially  when  the  now  plaintiff  ofEcred  to  pay  the  intereft 
froip  the  end  of  half  a  year,  after  the  annuity  became  due? 

(!)  Reg,  Lib.  B.  1717.  fol.  Z05. 

Tha^ 


I  543  ] 
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.  That  according  to  the  rule  of  the  court.  In  the  cafe  of  an 
annuity,  though  granted  for  a  jointure,  the  intereft  fhould  be 
computed  only  from  the  day  when  the  fubfequent  payment  after 
the  arrear  incurred  became  due. 

On  the  other  fide  it  was  infifted  that  this  annuity  was  the 
widow's  bread,  and  it  muft  be  admitted  to  be  due  at  the  day 
of  payment,  from  which  day  the  party  who  was  to  pay  this 
annuity,  by  with-holding  it  in  his  own  hand  did  wrong,  and 
ought  to  anfwer  intereft ;  at  that  time  the  widow  might  be 
neceflitated  to  borrow  money,  and  if  (he  borrowed  money  muft 
pay  intereft  for  it,  confequently  if  liable  to  pay  intereft,  ihe 
ought  by  tl}e  fame  reafon  to  receive  it.  (i) 

Cur* :  Intereft  is  a  thing  pretty  much  in  the  difcretion  of 
the  court  j  and  fince  lord  chancellor  Cowpery  that  great  majier 
efcquity^  who  heard  the  circumftances  and  merits  of  the  caufe, 
appointed  the  defendant  Mr.  Robin/en  Litton  to  pay  intereft 
from  the  very  day  that  it  becaue  due,  and  fince  this  appears 
to  have  been  the  widow's  breads  the  decree  iball  ftand.  (2) 

the 

^His  lordftiip  added,  he  did  not  approve  of  the  diverfity 
that  the  intereft  fhould  only  be  carried  from  the  half-^year 
after  the  default  of  payment ;  for  fuppofing  the  payment  were 
but  yearly,  fhould  it  carry  intereft  but  from  a  year  after  the 
expiration  of  the  year,  when  what  became  due  for  .this  an- 
nuity was  all  the  widow  had  to  fubfift  upon  ? 

Sed  quare  as  to  this ;  for  it  feems  the  arrears  fhould  carry 
intereft  only  from  the  firft  day  of  payment  next  after  the  ar- 
rears of  the  annuity  became  due,  if  payable  half-yearly,  then 
from  the  next  half-year  day ;  if  quarterly,  then  from  the  next 
quarter-day,  and  fo  has  been  the  common  rule  in  thefe  cafes ; 
but  the  hardfhip  of  the  principal  cafe  (though  untruly  fug- 
gefted)  and  the  weight  of  lord  Cowper's  decree  before  whom 
the  whole  merits  of  the  caufe  were  heard,  feemedto  influence 
the  court  in  this  matter. 


liXTTON  v^ 

Litton. 


An  annuity  IcA; 
the  wife  by  the 
hu/band*t  wiU, 
ihali  carry  inter- 
eft  from  the  day 
oil  which  it  was 
payable,  and  noc 
only  from  the 
fubfequent  daf 
of  payment  after 
arreara  incurred. 

C  S44  ] 


(i)  Vide  Batten  v.  Earahy,  poft.  2, 
vol.  i!»3.  CounicCs  Ferrers  V,  Esurl  Fer- 
fers,  Ca.  temp.   Talb.  2.     Rohin/on  v. 

(2)  Reg.  Lib.  3.  171*.  fol.  448 


Cummingy    2  Atk.  41  x. 
jitilingt  3  Atk.  579.  JnoH. 


Ne'wman  v. 
2  Vez.  66i. 


Farriogtoa 
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Cafe  159. 
Lord  Chan- 
cellor 
Parker, 

Preced.  inCban* 
566. 

10  Mod.  441. 
»  Hq.  Ca.  Ab. 
411.  pi.  a- 
£xecutor  has  an 
cxprefs  legacy, 
and  fo  i^ak  tbe 
next  of  kin,  and 
DO  di  pofiti^n  of 
theiurplusj  the 
fui  plus  decreed 
t<>  b«  diftribu- 
tcd.f 

[  *S45  ] 


Farridgton  v.  Knightly. 

jNT Hour  Upton  late  of  Lincoln's  Inn^  cfq;  made  his 
will,  by  which  {int*  aV)  he  declared  aS  to  hi^  perfon- 
al  eftate  (if  he  fhould  leave  any)  that  he  gave  50/.  there- 
of to  his  brother  A.  ^bL  to  his  nephew  B.  and  ihade 
the  faid  A,  and  B.  executors,  and  gave  7.0  s.  a-()iece  to 
others  of  his  relations,  feveral  of  whoni  were  his  brothers, 
nephews  and  nieces,  and  as  fuch  his  next  of  kin  in  equal 
degree  within  the  ffatute  of  diftribution,  after  which  the 
teftator  abruptly  broke  off  without  faying.  In  witnefs  whereof^ 
btc.  or  making  *  any  difpofition  of  the  fur plus^  Which  aoKMint- 
ed  to  about  1200A 

All  the  will  was  written  with  the  teftator's  own  hand,  though 
not  figned  by  him,  and  was  proved  in  the  fpiritual  court  as 
his  will. 

They  who  were  in  equal  degree  of  kindred  with  the  exe- 
cutors brought  this  bill  to  have  their  (hares  of  the  furplus, 
according  to  the  flatute. 

Mr.  Fernon  for  the  plaintiffs :  The  cafe  which  (lands  forc- 
es)! Vcni.473.  moft  in  the  court  upon  this  head,  is  that  of  Fojfer  (a)  and 
Munt,  where  exprefs  legacies  were  given  to  the  executors, 
and  likewife  to  the  next  of  kin ;  and  it  was  decreed  fuch 
executors  were  but  truftees  of  the  furplus  for  the  next  of 
kin  J  for  where  a  legacy  is  given  to  an  executor,  if  he  was 
to  have  the  furplus  likewife  undifpofed  of  by  the  will,  it 
would  be  giving  him  all  and  fome. 

Nay,  it  has  been  held  in  this  court,  that  where  there 
were  two  executors,  and  ^n  exprefs  legacy  was  given  to 
$ni  of  them  only,  this  (hould  exclude  them  both  from 
the  furplus ;  which  is  ftronger  than  tbe  principal  cafe 
where  legacies   are   given  to  both  the  executors,  and  even 


t  Plifeihe  cafes  o{  Rachfield  vcrfus  Carele/s,  ihx:  Duki  0/ Ratlafni  vctCvls  T>uchtfs 
9f  Rutland  poft.  accord.  /eJ  <uidi  the  cafe  oi  Attorney  Getttral  vcHas  Hooker  poit. 
where  lord  King  was  of  a  contrary  opinion,  conceiving  that  where  the  executor  and 
next  of  kin  had  each  of  them  a  legacy,  the  undifpofed  furplus  would  by  law 
k||M|^|9  tfce  executor,  and  he  fhould  retain  it. 
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la    the   cafes  of    the  dachas  df  {a)   Biuufortj  {b)  Ball  ver*     Farrxko* 

TOM  <i;. 
IGHTLT. 


-fu»  Smiib^  LittUlmrj  vcrfus  Bulkky^   proof  was  admitted  to       '^^ 
(hew  it  to  have  been   the  intention  of   die  teftators,  that   ,  ,  ^ 
though  the  executors  had  exprefs  legacies,  yet  they  mould   (^)iVeni.67j« 
likewife  have  the  undifpofed  furplus;  but  it  would  have  been 
altogether  unneceflary  to  prove  fuch  intention^  if  the  execu-* 
tors  were  of  courfe  to  have  bad  the  furplus. 

But  fuither,  this  cafe  is  the  ftronger,  in  as  much  as  the 
wUI  rs  feft  rmperfeft  without  iigmt^g,  and  breaks  off  abruptly; 
whereas  if  the  teftator  had  lived  to  finifh  it^  it  is  not  to  be      [  546  ] 
fuppofed  but  he  would  have  provided  for  tbofe  who  were  as 
near  of  kin  to  him  as  the  executors  themielves* 

On  the  odier  band  Sir  Robgrt  Raymtrnd  for  the  defendants 
admitted  it  to  have  been  fornjerly  the  current  opinion^  that 
where  an  exprefs  legacy  was  given  to  an  executor,  and  no 
difpofition  made  of  the  furplus^  the  executor  was  but  a-  trui"*- 
tee  of  fuch  furpkis  for  the  next  of  kin  ;  btft  faid  of  late  thd 
reiblutiotis  had  been  otberwife  ;  that  accordingly  it  was  fo 
refolved  in  the  cafe  of  Ball  and  Snuth  by  lord  Harceurf  oA 
great  confideration  and  view  of  all  the  precedents ;  though 
it  was  true  in  that  cafe  the  wife  was  executrix.  That  to  the 
iame  efFeA  was  the  refblution  of  the  houfe  of  lords  in  the 
cafe  of  the  Juche/s  of  Beaufniy  and  that  of  Liukbury  verfos 
BuOUy. 

And  as  to  what  had  been  objcAed,  that  unlefs  the  executor 
fhould  be  held  a  truftee  of  the  furplus,  it  would  be  giving  him 
all  and  fome ;  he  faid  where  a  will  gives  the  executor  an 
exprefs  legacy,  it  may  well  be  intended  by  the  teftator,  that 
in  all  events  the  executor  fliall  have  his  legacy,  although  there 
ihould  come  out  to  be  no  furplus ;  but  th«it  if  any  furplus 
(hall  remain,  the  executor  (hall  have  that  furplus  alfo.  That 
the  teftator  by  making  one  his  executor  does  thereby  give  him 
all  bis  legal  intereft  in  the  perfonal  eftate. 

That  the  ftatute  of  diflribution  could  not  take  place  or 
have  any  cfkH  where  there  was  a  will  or  an  executor ;  for- 
afmuch  as  that  ftatute  operated  only  upon  intefiaUs  eftaies^ 
and  the  party  cannot  be  faid  to  die  intejlate  where  he  has  made 
an  executory  and  declared  that  this  is  his  wiU\  and  as  the  pre- 
fenc  cafe  was  noc^  within  th^  Aatute  of  diflribcrtion,  fo,  in* 

dependant 
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Far  RING-     dependant  thereof  *  there  could  be  no  diftribution  ;  and  as  often 
TOK  V.        as  the  fpiricual  courts  attempted  to  make  any,  the  courts  at 
KmoHTLT.     if^tftminfter  {a)  prohibited  them. 
(j)Ti4cinte  7. 
^etit terfus  Stnitb»  and  iroU  1.  Edwardiverfms  Freeman,  435. 

C  *5i47  J  Again,  in  making  diftribution  upon  the  ftatute,  it  could  not 
be  doubted  but  the  fpiritual  court  had  a  concurrent  jurifdidHon 
with  the  court  of  equity :  now  in  this  cafe  there  being  an 
executor,  no  diftribution  could  be  made  in  the  fpiritual  court. 
On  the  contrary. 

This  will  proved  in  the  fpiritual  court,  and  appearing  under 
the  fcal  of  the  proper  court  which  had  the  Jurifdiaion  thereof, 
it  was  now  to  be  intended  and  looked  upon  as  acompleat  will ; 
and  he  cited  a  cafe,  where  upon  a  will  which  gave  the  executor 
an  exprefs  legacy,  an  inferior  court  of  equity  (I  think  that  of 
Cbejiir)  was  compelling  the  executor  to  make  a  diftribution  ; 
but  the  court  of  C.  B.  granted  a  prohibition ;  alfo  the  cafe  of 
Cole/worth  verfus  Brangwin  (t)>  where  a  man  made  two  execu- 
tors, giving  only  one  of  them  a  legacy,  and  made  no  difpofition 
df  the  furplus ;  after  great  confideration  had  of  the  point,  lord 
CdWper  decreed  the  furplus  equally  to  both  the  executors;  and 
to  the  fame  purpofe  was  cited  the  cafe  of  Rawlins  verfus  Powe/ 
(^)  Ante  91.  {h).  Befides,  that  if  an  exprefs  legacy  was  to  bar  the  execu- 
tor from  having  the  furplus,  in  this  cafe  there  being  exprefs 
legacies  given  alfo  to  the  next  of  kin,  it  was  but  juft  they 
{hould  be  barred  in  like  manner. 

In  the  laft  place,  as  to  the  cafe  of  Fofler  verfus  Munty  he  ob- 
[  548  ]       ferved  that  the  refolution  there  was  grounded  upon  the  fraud 
made  ufe  of  by  the  executors  in  prevailing  with  their  teftator 
(0  Aate  116.      to  make  his  will  at  a  (c)  tavern. 

Mr.  Fernon  in  reply :  In  FoJIer  and  Muni^s  cafe  there  was 
not  the  (t)  leaft  proof  of  fraud  ;  neither  ought  any  will  to  be 
fet  afide  in  equity  for  fraud,  as  was  faid  by  the  lord  Cowper  in 


t  Precedents  in  Chancery  ^23.  faid  to  be  decreed  by  lord  Harcourt,  But  tkere 
no  demand  appears  to  have  been  made  by  the  next  of  kin  ;  the  bill  being  brought 
by  one  executor  againft  the  other. 

X  So  faid  alfo  by  lord  Harcourt  in  the  cafe  of  Ball  verfus  ^mith^  2  Vern.  678. 
U  Vide  Precedents  in  Chancery  567. 

the 


De  Term.  S.  Trin,  lyig.  ' 

the  cafe  of  (t)  Go/s  vcrfus  Tracy^  for  if  tbc  tcftator  be  impofed     Farhinc^' 

upon  in  the  making  of  his  will,  then  it  is  not  his  will;  '^o^  '^» 

Knichtlt. 
He  alfo  cited  {a)  VatcheWs  cafe,  where  one  made  two  per-   ^a)  Prcc«d.  ia 

fons  executors,  and  gave  them  legacies  without  difpofing  of  ^^'^*  *^^' 

the  furplus ;  but  as  two  of  his  children  were  looked  upon  to 

be  baftards,  he  gave  them  7.0  s.  a-piece  in  full  bar  of  all  their 

claim  and  pretenfions  to  any  part   of  his  eftate ;  and  the  late 

matter  of  the  rolls  let  both  them  and  the  reft  of  the  tcftator's 

children  in  for  the  furplus  of  the   perfonal  cftate,  faying  this 

was  digitus  dei'j  but   in  the  houfe  of  lords   upon   an  appeal, 

though  the  other  children  were   allowed  their  fhare   of  the 

furplus,  yet  the  two  fons  to  whom  ao /•  a-piece  was  given  in 

lieu  of  their  claim,   were  not  admitted  to  have  any  fhare 

thereof. 

Lord  chancellor :  I  do  not  take  it  to  be  a  rule,  that  a  will  is 
not  in  any  cafe  to  be  fet  afide  in  equity  for  fraud  ;  for  I  lately 
fet  afide  fuch  a  will  for  fraud  myfclf  in  the  cafe  of  ,one  {%) 
Branjby\  I  mean,  I  decreed  the  executor  who  gained  the  will^ 
to  be  but  a  truftee.  An  executor  from  his  name  is  but  % 
truftee,  he  being  to  execute  his  teftator's  will,  and  therefore  £  jj|.j  ]• 
called  an  executor.  In  the  prefent  cafe  the  teftator  is  not  to 
be  looked  upon  as  dying  inteftate,  but  to  have  made  the  exe- 
cutor a  truftee  of  the  furplus;  and  this  is  the  reafon  why  the 
fpiritual  courts  cannot  compel  a  diftribution,  btcaufe  they  can'- 
not  Inforce  the  execution  of  a  truji.  Indeed  in  the  cafe  of  a  wife 
it  has  been  held,  that  where  ftie  is  executrix  and  has  a  legacy, 
and  there  is  no  difpofition  of  the  furplus,  fheftiall  have  it;  but 
I  do  not  hear  any  precedents  cited  that  go  further.  This 
differs  from  other  cafes,  by  reafon  that  the  will  feems  to  be 
left  incompleat.  It  had  been  natural  for  any  teftator,  (efpe- 
cially  for  a  lawyer,  as  this  was)  to  have  faid,  *^  In  witnefs 
whereof  I  have  fet  my  hand."  And  this  will  though  it  has  a 
date,  yet  it  is  not  figned,  nor  has  it  the  ufual  concluCon,  fo 


t  Ante  287.  fed  quxre,  for  the  contrary  feems  to  have  been  affirmed  in  chat 
very  cafe  by  lord  Co-wper, 

X  B r an/by  \cv{\xs  Kerridge,  decreed  November  14th  17 18.  but  this  decree  waJ 
in  March  1727  reverfed  by  the  houfe  of  lords,  and  the  bill  on  which  it  was 
founded  diimiiTed.  (1) 

(1)  ^8ro.  Pari.  Ca.  558. 

thaK 
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that  (probably)  if  die  teftator  had  not  been  interrupted,  lie 
would  have  gcme  on  and  diipofed  of  the  tdrplus  i  but  as  lie  has 
not  done  fo,  it  f^cms  to  be  left  uodi^ofed  of;  for  which  reaibn 
it  ought  to  go  according  to  the  ftatute  of  diftributioAy  as  X 
think  it  would,  if  theclaufe  of  a  wiU  difpofing  of  the  iiiipUis 
was  ra&d  and  become  not  legible :  It  is  highly  proper  the  kw 
ihould  be  fettled  one  way  or  other  ifx  this  cafey  though  no 
great  matter  which  way,  fo  it  be  hut  Jmown.  For  m^  to  (ay 
in  this  cafe  that  the  executors  fhaU  have  the  furplus,  would  be 
to  make  way  for  reveriing  multitudes  of  decrees  which  have 
ordered  a  dijftrihution  of  the  furplus  in  like  caies»  and  occaixon 
great  confuilon.  I  will  confider  of  the  cafe,  and  be  attended  with 
precedents,  and  will  endeavour  as  far  as  I  can  to  fettle  this  poiAt* 
Accordingly  (a)  fome  time  afterwards,  each  party  having 
attended  the  lord  chancellor  with  precedents,  and  his  lord(hip 
having  taken  time  to  confider  of  them  delivered  his  opinion, 
that  the  executors  having  an  exprcfs  legacy  of  50  L  each, 
Ihould  be  truftees  of  the  furplus  of  the  perfonal  eftate  for  the 
next  of  kin,  according  to  the  ftatute  of  diftribution,  (1). 

His 


(t)  The  refult  of  th?  many  cafes  on 
this  fubjed  appears  to  be  this— By  lav/ 
the  appointment  of  an  executor  vdls  in 
him  all  the  pergonal  eflate  of  the  teila- 
tor  not  otherwifc  difpofed  •  pf —  but 
wherever  courts  of  equity  have  fccn  on 
the  face  of  the  wU  fufficientto  convince 
them  that  the  teftator  did  not  intend 
the  executor  to  take  the  furplus,  they 
have  turned  the  executors  into  truftees, 
for  thofe  on  whom  the  law  would  caft 
the  furplus  in  cafe  of  a  compleat  in- 
teftacy,  /.  e,  the  next  of  kin  ;  as  where 
the  executors  are  exprefsly  called  exe- 
cutors in  trufit  or  where  any  other  ex- 
prcfllons  occur,  fhewing  the  cfia  only 
to  be  intended  them  and  not  the  benejicicd 
intereft.  Pring  v.  Fringe  2  Vern.  99. 
RoibftUlw  Carele/s,  poft.  2.  vol.  158. 
Graydon  v.  Hicks ^  2  Atk.  iS.BiJhop  of 
Cleyne  v.  Youngy  2  Vez.  91.  Lord  North 
v.  Furdon,  2  Vez.  i^ 95.  So,  a  pecuniary 
legacy  to  a  fole  executor  aftbrds  a  fuf- 
£cieht  argument  to  exclude  him  from 
the  reftdue,  as  it  is  abfurd  to  fuppofe  a 
teftator  to  give  exprefsly  a  part  of  the 
fund  to  the  perfon  he  intended  to  take 


the  who/i.  Cock  v.  Walkir^  (dted)  2 
Vera.  676.  Joflin  v.  Breweity  Buni. 
II  a*  Davers  v.  Dewfj,  poft.  |.  vol. 
40.  AAd  it  is  fettkd  (notwitbftanding 
the  cafe  of  Ball  v.  Smithy  %  Vern.  67  5 .) 
that  the  wife  being  the  executrix  ftall 
make  no  difference,  as  appears  as  well 
by  the  cafes  mentioned  above  in  F^r- 
ringion  v.  Knightly^  as  by  Martin  v. 
Ra>tnuy  Bro.  Cha.  Rep.  154.  So» 
eqmj  piCHniary  legacies  to  two  or  more 
executors  fiiall  exclude  them  from  the 
furplus,  Fetit  v.  Smith,  ante  7.  and 
the  feveral  cafes  there  mentioned.  Nei- 
ther will  legacies  to  the  next  of  kin 
vary  the  rule,  4ndrew  v»  ClaHc>  2  Vez. 
162.  But  wherever  the  legacy  is  con^ 
ftftent  with  the  intent  that  the  executor 
ihouid  take  the  whole,  a  court  of  equity 
will  not  difturb  his  legal  right:  and 
therefore  where  the  gift  to  the  executor 
is  only  an  exception  out  of  another  le^^ 
gacy,  it  ftiall  not  exclude  him  from  the 
reildue,  becaufe  it  is  neceftary  to  make 
fuch  exception  exprefsly,  Griffith  v. 
Rogers y  Pre.  Gha.  231.  Hojkins  v. 
H^itts,  Pre*  Cha.  263.      Lady  Gran- 

viili 
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His  lordihip  took  notice  of  the  precedents  with  which  he 
had  been  attended  :  And 

Firjij  As  to  the  caie  oiFo/lir  and  Mum^  the  decree  in  that 
was  not  founded  upon  the  fraud,  but  the  court  declared  that 
the  will  excluded  the  executors  from  the  finplus  of  the  per- 
fonal  eftate  by  having  given  them  jo/.  a-piece  for  their  care 
and  pains  \  and  the  teftator  by  faying  that  the  executors  Should 
have  10/.  a-piece  for  their  care,  iif.  plainly  implied  thej 
(hould  have  no  more. 

Secondly^  {a)  Earl  of  Briftol  Mtxixs  Hunjjruford^  g  Gul  3.  by 
Sir  John  Tnvor  mafler  pf  the  rolls,  where  there  was  an  ex- 
prcfs  legacy  of  100  /.  to  the  executors  without  difpofing  of  the 
furplus  ;  and  his  honour  decreed,  that  this  legacy  to  the  e:|te- 
cutors  created  a  refiilting  truft  of  the  refidue  of  the  perfonal 
eftate  for  the  next  of  kin* 


Farrihc* 
TON,   v» 


(«)  Precedents 
io-ChtacerySi« 


^ilU  V.  Ducbifs  of  Beaufort,  ante.  1 1^, 
Jomts  V.  Wtftcomh,  Pie.  Cha.  316. 
Ne^jjpad  v.  JobufioM^  Z  Atk.  45.  So, 
in  Law f on  v.  Laiv/cv^  7  Bro.  Pari.  Ca. 
511,  the  fame  principle  feems  to  have 
prevailed.  So,  a  legacy  to  oae  only 
of  two  or  more  executors  ihall  exclude 
neither  from  the  furplus,  becauic  the 
teflator  might  intend  to  fuch  one  a 
preference  pro  tajnto,  Caiefworib  v« 
jBrangwi/f*  Pre.  Cha.  323.  Mafcn  v. 
H awe  kins,  4  Bro.  Pari.  Ca.  1.  Jobn^ 
fton  V.  Tnnifi  (cited)  a  Vea.  167.  Btjhop 
ofCkyne  v.  Toung^  2  Vez.91.  9Filfimv* 
Jvatt.  2  Vez.  1 66.  The  fame  rule  and 
reafon  hold,  where  feveral  executors  have 
unequal  pecuniary  legacies.  BraJhriJge 
v.  H'oodroffe,  %  Atk.  69.  Bvwker  y. 
Hunter,  Bro.  Cha.  K^p.  328,  although 
in  the  laft  cafe  Darwell  v.  Bennet,  2 
Vern.  677.  Bailey  v.  Mead  W  Powell, 
Pre.  Cha.  92.  5c  2  Vern.  361,  and 
Vachells.Jefferies,  Pre.  Cha.  169.  and 
1  Bro.  Pari.  Ca.  167.  were  objedied 
atj  authoritit^  againll  the  determina- 
tion. Then  as  to/pecijic  legacies,  it  is 
determined  that  a  /fecific  legacy  will 
exclude  a  fole  executor,  Randall  v. 
Bookey,  2  ^fr/i.  425.  Soutbcotv.  TFat» 
/on,  3  Atk.  226.  Martin  v.  Rehow, 
Bro.  Cha.  Rep.  154.  and  alfo,  that 
diftindt ^rr/^r  legacies  of  unequal  viiue 
to  feveral  executors  fhall  not  exclirde 
them,  Blinkborne  v.  Feajf,   2  Vez.  27. 


and  the  langu^  of  ]ord&n/<v/ri/  in 
Souike^i  v.  fTaifon  treats  fpeeific  and 
fuuniary  legacies  as  ftanding  precifyy 
upon  t^ie  fame  ground  in  queftions  of 
this  nature — however  no  cafe  occurs  ia 
the  books  in  which  diftina  fpecijk  le- 
gacies of  ^^«/ value  to  feveral  execu- 
tors have  excluded  them  from  the  fur- 
plus.  And  the  arguipent  which  fup- 
ports  this  rule  as  to  pecuniary,  certainly 
does  not  apply  with,  equal  force  to 
fpecific,  legatees,  fince,  it  is  xtry  pro- 
bable that  a  teftator  may  wi(h  to  dillri- 
bute  fpeciiic  quantities  of  (lock,  or 
particular  debts,  &c,  &c.  amongft  his 
executors  xnfome  particular  manner,  altho* 
equally  inpomtof  value  and  confiftent- 
ly  with  an  intention  that  they  Ihould 
take  the  farolus.  SbrimpUmv.  Stambopep 
(cited  3  Atk.  230.)  is  not  a  cafe  of 
diftina  fpecific  legacies,  for  it  appears, 
from  Reg.  Lib.B.  1736.  fol,  104,  that 
the  tellator  there  gave  fomc  fpecific 
legacies  to  a  man  and  his  w'lit  jointly, 
whom  he  alfb  made  his  executors.  And 
fo,  in  IVillis  v,  Brady,  Barnard.  64. 
and  thcfe  cafes  therefore  {ttm  like  le- 
gacies to  a  fole  executor.  With  fc- 
gard  to  the  admiflion  of  parol  evidense 
in  cafes  of  this  kind.  Vide  Racbficld  v.' 
Carelefs,  poll,  2.  vol.  158^  aa^Z)«i/ 
of  Rutland  v.  Ducbeft  of  JiiAteV,  poft. 
2.  voL  21c.  ^:^ 
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ThirJlyy  (a)  Bayly  verfus  Powell  in  169S,  by  hrd  Sommers^ 
legacies  to  all  the  next  of  kin  of  the  teftator,  and  a  fmall  le- 
gacy to  the  executors  ^  iii  that  cafe  decreed  the  executors  to 
be  truftees. 

Fourthly^  (^)  Randal  verfus  Booify^  jfanuaty  10.  13  fK  3. 
by  lord  keeper  ff^righty  the  teftator  made  his  wife  executrix, 
and  gave  her  an  exprefs  legacy  ;  the  wife  decreed  a  truftee  of 
the  furplus,  according  to  the  ftatute  of  diftribution. 

Fifthly,  {c)  TVard  verfus  Lant^  Hill.  13  TV.  3.  by  lord  keeper 
Wright  J  the  teftator  made  his  wife  executrix  to  whom  he  gave 
fome  legacies,  and  hereupon  (he  was  decreed  to  diftribute  the 
furplus. 

So  that  as  to  what  has  been  faid  (J)  heretofore,  that  there  was 
but  a  fingle  precedent  of  the  wife's  being  left  executrix  and 
having  an  exprefs  legacy  given  her,  wherein  (he  was  declared  to 
be  but  a  truftee  for  the  furplus : 

Lord  chancellor  faid  he  had  now  feen  feveral  of  thofe  decree;, 
and  that  they  made  no  {e)  difference  where  the  wife  and  where 
a  more  remote  relation  had  theexecutorfhip;  for  that  ftill  in 
all  thofe  cafes,  if  there  was  no  exprefs  difpofition  of  the  furplus, 
the  executor,  whoever  it  was,  had  been  looked  upon  but  as  » 
truftee,  with  refpeft  to  fuch  furplus,  for  the  next  of  kin* 

And  his  Iord(hip  faid,  that  he  had  fpoke  with  Mr.  Vernon  in 
his  life-time  f  upon  this  fubjed,  who  faid  that  there  had  been 
fo  many  decrees  upon  the  point  where  a  legacy  was  given  to  an 
executor  and  no  difpofition  of  the  furplus,  that  the  executor  was 
but  a  truftee  of  fuch  furplus,  and  this  point  had  been  there- 
by fo  fully  eftabliflied,  that  he  did  not  think  it  worth  while  to 
take  notice  of  any  latter  decrees  of  this  nature ;  apprehending 
it  to  be  a  principle  as  much  fixed,  as  that  fee-fimple  land  (hould 
defcend  to  the  heir. 

His  lordihip  likcwife  took  notice  of  the  precedents  which  had 
been  lefi  with  him  by  the  other  fide.     As 

Firjly  the  diichefs  of  BeauforC%  cafe,  February  24,  I709t 
where  the  firft  duke  of  Beaufort  gave  the  ufe  of  his  plate  to  his 
duchefs  for  life,    whom  he  made  executrix,  and  afterwards 


f  Mr.  Vernon  died  the  February  before  this  decree  was  pronounced. 

gave 
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gave  the  plate  to  his  grandfon  the  late  duke,  without  difpoCng     Farrih a* 

IQHTLr* 


of  the  furplus ;  ♦  and  decreed  by  lord  Cowper  that  the  ducbeft  ^  ^^^  '^ 


ivas  but  a  truftee  as  to  the  furp!us,  for  the  next  of  kin;  but  y  «  ^ 
reverfedby  thehoufeoflords;  thereafon  of  which  might  be, 
becaufe  this  was  not  properly  a  devife  to  the  duchefs  of  the 
ufe  of  the  plate,  but  rather  an  exception  or  refervation  to  the 
duche(s,  a  devife  of  the  plate  to  the  grandfon,  referving  the  ufe 
thereof  to  the  duchefs  the  executrix  for  her  life* 

Secondly^  Weftcamh  verfus  Joni%  (i)  Mtch^  10  Armay  by  lord 
keeper  Harcourt^  where  a  leafe  for  years  was  bequeathed  to 
the  executrix  for  life,  with  remainder  over  to  J.  S.  and  de« 
creed  that  the  executrix  was  not  barred  of  the  undif{)ofed  fur* 
plus  $  and  this  his  lordOiip  held  might  be  fo,  within  the  reafon 
of  the  duchefe  of  Btauforfs  cafe ;  for  it  being  an  exception  or 
refervation  of  the  term  to  the  executrix  for  her  life,  it  was  not 
properly  a  devife  to  the  executrix,  and  confequently  no  bar.     n 

Thirdfyy  {a)  Ball  verfus  Smithy  Hill.  lo  Jnnaj  by  lord  keeper  («]i  Vem.  67!. 
HarcQurty  one  devifed  fome  plate  to  his  wife  which  (he  had  as 
executrix  to  her  former  hufband,  and  two  other  pieces  of  plate, 
in  lieu  of,  and  recompence  for  fome  other  plate  which  likewife 
had  belonged  to  his  faid  wife  as  executrix  to  her  former  huf- 
band, but  which  the  teftator  had  himfelf  difpofed  of;  and  made 
no  devife  of  the  furplus :  Decreed,  this  fhould  not  bar  the  wife 
of  the  furplus  of  the  teftator's  perfonal  eftate,  for  this  reafon, 
the  devife  to  her  of  the  plate  which  (he  before  was  intitled  to 
as  executrix  of  her  former  hufband  was  void,  the  fecond 
hufband  having  no  power  to  difpofe  of  that  by  his  will,  f  though 
he  might  do  it  by  z&,  executed  in  his  life- time;  alfo  as  to  the 
de/ife  to  her  of  the  other  plate,  in  lieu  of,  and  recompence  for 
what  he  had  difpofed  of  in  his  life-time,  out  of  that  which  be-  [  5^9  ] 
longed  to  her  as  executrix,  it  muft  be  reafonable  to  conftrue 
this  as  a  reftitution  rather  than  a  gift.  ^ 

His  lordfhip  faid  there  were  feveral  other  precedents  on  each 
fide,  but  thefe  he  thought  to  be  the  moft  material. 


f  But  by  the  report  of  this  cafe,  2  Vern.  lord  Har court  faid  he  was  content 
to  have  it  coniidered  as  a  legacy  given  by  her  hufband. 

(I)  Pre.  Cha.  sifi. 
Vol.  I.  G  g  That 
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That  as 'to  Che  reafoa  of  the  cafe  It  was  moft  plain,  the 
making  arperfon  tioeciitor  oUgbt  not  to  amount  to  a  gift  of  the 
teftator^a  pm-fonal  eftate;  it  was  ho  more  than  raaking|  him  a 
tniftee,  the  very  word  executor  importing  ex  vi  Urmiui  diat  ht 
was  only  appointed  to  execute  the  will,  and  to  b^Tt  nothing 
but  the  maiiageo^ent  of  the  peHbnal  eftate. 

That  thrs  was  de'monftrable  by  a  very  common  cafe :  As  If 
I  make  A.  my  executor,  and  fty  no  more,  and  A.  tfies  Ifeiteftate^ 
without  diipofing  in  his4ife-time  of  this  perfonal  eftate,  {a)  my 
next  of  kin,  and  not  the  next  of  kin  of  my  extcutor^  fliall  have 
adrainiftration  di  bonis  non^  together  with  all  my  perfbnal 
efiate. 

Whereas  were  I  to  make  A.  my  executor,  Md  alfo  gho  khn 
my  perfmal  tfiate^  and  die,  aind  afterwards  my  m^Kotor  flioidd 
die  inteftate,  without  difpofing  of  my  -perfenal  eftite,  Che  next 
of  kin  and  admintftrator  of  my  executor  IfliouM  hi^e  this  per* 

fonal  eftate,  and  not  my  next  of  kin ^  which  is  a  demonftration, 
that  the  making  a  man  executor  is  not  giving  hxm  the  pcr- 
fonal  eftate;  for  in  the  one  cafe  only,  where  the  perfdnal  eftate 
is  given  to  the  executor,  on  the  death  of  fuch  executor,  (halt 
his  next  of  kin  have  the  perfonal  eftate,  but  not  in  the  other. 

That  the  executor  is  but  a  truftee,  and  fucb,  as  well  with 
regard  to. the  legacies  given  by  the  will  to  a  {h)  third  perfon, 
as  to  the  reft  of  the  perfonal  eftate,  is  plain,  in  that  if  th^ 
teftator  by  will  gives  a  legacy  (fuppofe  the  legacy  of  a  horfe) 
to  y.  S.  and  dies,  ftill  the  legal  property  of  this  horfe  is  in  the 
executor,  as  much  as  the  legal  title  to  the  reft  of  the  teftator*Si 
perfonal  eftate,  and  fuch  legal  property  of  the  horfe  continues 
in  the  executor  until  he  aflents  to  the  legacy. 

By  the  ftatute  of  diftribution  the  fucceffion  to  the  perfonal 
eftate  ir as  much  fettled  and  fixed  in  the  next  of  kin  (where  it 
is  not  difpofed  of  by  the  will)  as  by  the  common  law  the  title 
to  the  real  eftate  is  fixed  in  the  heir  at  law,  if  not  given  away 
by  the  will ;  and  therefore  it  might  in  reafon*  be  a  queftion^ 
even  if  there  were  nocxprefs  legacy  given  to  the  executors,  nor 
any  difpofition  of  the  furplus  by  the  will;  for  it  feems  within 
thcreafon  of  the  cafe,  where  a  man  by  his  will  devifes  his  real 
eftate  to  J.  S.  for  the  payment  of  his  debts,  after  payment 
thereof  the  devifee  is  clearly  but  a  truftee  for  the  heir. 

Even 
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Even  (o  by  making  an  executor,  I  make  him  a  truftee  of  my     Farriko* 
perfonal  eftate  for  the  payment  of  my  debts ;  and  if  I  do  not     .  '^^^  '*'• 
give  him  the  furplttSt  why  (hould  not  fuch  an  executor  ^n   ^»'*®«''^*'^* 
raiUm  be  a  truftee  for  my  next  of  kin  ?  But  this  may  be  car« 
ryiog  it  too  %• 

However,  where  tHe  teftator  by  cxprefs  words  has  faid  that 
his  executors  fhould  have  50/.  a-piece  out  6f  his  perfond 
eftate,  it  were  coring  violence  to  the  will,  for  a  court  of  equity 
to  fay  fuch  executors  ihould  not  oiily  have  50/.  a-piece,  but 
aH  the  reft  of  die  perfonal  eftate ;  this  would  be  indeed  fayihg9 
that  fuch  executors  (hould  have  all  andfome. 

An  executor  has  nothing  in  his  qwn  right,  but  ijirhat  i$  exr  [  555  } 
prefsly  given  him  by  the  will»  aodiigi  ^i&rs  fro.m  an  heir  who 
isfeifed  in  bis6wn  right;  and  it  is  mc^reafpnable,  that  where 
a  teftator  gives  his  perfoqal  eflate  frpm  his  neareft  relations, 
he  fbeuldfajfi^  elfe  why  jQiould  it  be  prcfumed  f  Befidcs  this 
cafe  is  the  ftronger,  in  regard  the  will  is  plainly  an  imperfeft 
and  unfiniflied  will ;  and  it  is  not  to  be  imagined  but  that 
if  the  teftator  bad  compleated  it,  he  would  have  given  a  com* 
petency  to  his  next  of  kin,  which  he  has  here  not  done. 

Upon  the  whole;  here  being  an  expr^fs  legacy  of  50/.  to 
each  of  the  executors,  and  no  difpofition  of  the  furplus  of  the 
perfonal  eftate,  the  executors  are  but  truftecs  with  refpefl  to 
fuch  furplus,  which  muft  go  to  the  next  of  kin,  according  to 
the  ftatuteofdifiribution. 

Sir  Matthew  Jenifon  verfus  Lord  Lexington.     Cafe  i6o* 

A—  -      ,        ,.  ,.  .....         «.  Maftcrofthe 

Tenant  for  three  lives  to  him  and  his  heirs,  aifigns  over  RqUs. 

his  whole  eftate   in  the  premiflcs  by  Icafc  and  rcleafc,  ^  ^^^  q^  p^^^ 

10  J.  S.  and  his  heirs,  rcfcrving  a  rent  of  loA  a  year  to  the  430.  pi-jo. 

alugnor,  hts  executors^  admtniftraUrs  and  ^^/rx,  with  proviio  laad  to  him  and 

that  upon  non-payment  the  afignor  and  his  heirs  might  re-  ^^^]^^^ 

enter,  and  the  affignee  covenants  to  pay  the  rent  to  J.  the  A^Kns  the 

alEgnor,  his  executors  and  adminiftratoru  rcfcrving  t  teux 

to  him  and  bit 
executoriy  and  dles^  his  qtf  cntora  and  not  hit  heir  are  tititled  to  the  rant. 

Obje£led,  This  rent  refcrved  comes  in  lieu  of  land,  and  as 
the  land  vrould  have  gojoe  to  the  aff  gnor  and  his  heirs,  fo  fhall     [  556  ] 

G  g  2  the 
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the  rent,  and  this  it  further  explained  by  the  provITo^  which 
(ays  the  aiCgnor  and  bis  heirs  Jhall  ititir. 

On  the  other  fide  I  infifted,  that  the  affignor  having  parted 
with  his  whole  eftate  for  ail  the  three  lives,  he  had  no  reverfion 
left  in  him  to  which  the  rent  could  be  incident ;  and  therefore 
it  being  by  expreis  words  referved  to  the  executors,  it  fliould 
go  to  them  for  the  three  lives.  That  in  cafe  one  feifed  in  fee 
fliould  leafe  the  premifles  for. years,  referving  a  rent  to  the 
kflbr  and  his  executors,  this  would  prevent  the  rent  from  going 
to  the  heir,  though  he  had  the  reverfion,  and  die  rent  in  fuch 
cafe  would  {a)  fink  after  the  death  of  the  leflbr,  and  would  not 
go  to  the  executors,  becaufe  they  would  not  be  intitled  to  the 
reverfion  to  ix4iich  the  rent  was  incident :  So  if  tenant  for 
three  lives  were  to  make  a  leafe  for  years,  referving  a  rent  to 
him  and  his  executors,  it  would  not  go  to  his  heir,  neither  to 
his  executors ;  but  in  the  principal  cafe,  there  being  no  re* 
verfion  to  which  the  rent  was  incident,  it  might  be  refenved  to 
the  executors.    For 

l^hat  when  the  whole  eftate  was  granted  away^  referving  a 
rent,  the  refer  vation  of  the  rent  was  like  a  new  grant  from  the 
ailjgncc,  and  there  was  no  doubt  but  a  rent  might  be  granted 
or  alTigned  to  one  and  his  executors  for  three  lives.  That  in 
Sachevertl  (b)  and  Frcgat/s  cafe,  where  a  man  feifed  in  fee 
leafed  the  premifles,  referving  a  rent  to  himfelf,  his  executors 
and  adminiftrators  during  the  term,  it  was  the  words  [during 
the  term  J  which  made  it  a  good  refer  vation  to  the  heir. 

Cur^ :  It  is  a  plain  cafe  and  no  need  of  mooting  it  j  here  is 
no  reverfion  to  the  affignor,  and  the  rent  h  by  exprcfs  words 
referved  to  the  executor,  the  provifo  for  the  heir  to  enter  is  not 
material,  as  long  as  the  refcrvation  of  the  rent  is  to  the  exe- 
cutor, for  in  fuch  cafe  the  heir  is  a  truflec  for  the  executor;  fo 
difmifs  the  bill  with  cofts. 

Afterwards  {c)  this  matter  came  on  again  by  a  bill  of  inter- 
pleader of  the  duke  and  duchefs  of  Rutiand^s  daughter,  heir 
and  executrix  of  lord  Lexington ;  at  the  hearing  of  which.  Sir 
Matthew  Jennifon  made  default  j  and  lorf  chancellor  King  faid, 
that  if  the  refervation  were  void,  yet  the  covenant  muft  be 
plainly  good,  which  was  to  pay  the  rent  to  the  executors  and 
adminiflrators  of  jt.  the  affignor  \  but  the  court  inclined  that 

here 
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here  being  no  reverdon,  the  rent  during  the  three  lives  might      Sir  Mat* 
be  well  rcfcrvcd  to  the  executors:  and  at  length  decreed  it  to   '^^^^  Jim- 

fOK  V. 

the  executors.  i^^  L^j^. 

INOTOir, 

Baugh  verjus  Holloway.  Cnk  i6i. 

LordChaa* 

ONE  makes  his  will  and  (fV  aP)  devifes  lands  to  J.  and        c^or 
his  heirs,  in  truft  to  pay  the  teftator's  heir  at  law  aoo/.      *^^**»** 

i  Efl.  Ci*  Ab* 
and  there  are  three  witnefTes  to  the  willy  one  of  which  i$  J.   397.  ^  n. 

hlmfclf  the  devifee  of  thefc  lands.  Si^«  ^"d? 

wilUtadevifct 
of  part  of  the  land  \  whcthtr  not  a  good  witadj,  if  he  illent  tht  land  witkouc  c«vta«at  oc  watnuiti  ? 

The  heir  brings  his  bill  to  impeach  the  will  for  want  of 
three  credible  witnefies,  in  regard  A.  the  devifee  of  the  land  is 
not  a  credible  witnefs,  but  a  party  interefted. 

Whereupon  Sir  RAeri  Raymond  obferved,  that  it  had  been 
determined  in  the  cafe  of  (17}  Hildyard  verfus  Jennings  by  lord    («)Cartlu  51^ 
chief  juftice  Hok^  that  the  will  as  to  this  devife  only,  was       [  558  j 
void,  and  then-//,  would  be  a  good  witnefs  as  to  the  reft  (i)  of    (*)  VidtSwIab, 
the  will.  .  ^ 

Nay,  that  even  with  refpedl  to  the  lands  dcvifed  to  4>  if  jf* 
had  aliened  fuch  lands  without  any  covenant  or  warranty^  or 
had  not  by  taking  the  rents  and  profits  been  liable  to  account, 
he  would,  according  to  the  above  mentioned  refolution,  have 
been  a  good  witnefs  to  the  whole  will ;  juft  as  if  ^.  bad  been  a 
legatee  of  money  and  (r)  had  releafed  the  legacy,  there  could  in  (0  Swiob.  M 
fuch  cafe  (as  every  "day's  experience  fhews)  have  Veen  no  ob-  **''*" 
je^ion  to  his  evidence. 

The  court  faid  nothing  as  to  this  point,  but  that  the  heir 
ought  to  have  contefted  the  will  at  law  ;  and  if  it  had  been  ad- 
judged againft  him  there,  (viz.)  that  the  will  was  good,  then 
he  might  have  come  here  for  the  200/;  wherefore  retain  the 
bill  for  a  year  from  Michaelmas  term  next,  that  the  plaintiff 
may  have  two  ai&zes  to  try  this  will,  but  let  the  plaintiff  pay 
the  defendant  his  cofts.  ( i ) 


(i)  Vide  Windham  v.  Chetnu^nd,  1  from  the  rcgifter's  book,  and  the  credu 
Burr.  414.,  in  which  this  cafe  ol  Bamgb  bility  of  witnefles  atteilita jr  a  will  is  coo^* 
V*  HollonMt^  is  ftated  by  lord  Mam/eld     lidded  atlaj^« 

<3  K  a  Marlow 


CeTs 


•  S«>XSL  h^  ^ffm- 


SCa&nr  •5«r;Sr  J^rfcuiL 


*   »■■••< 


C  j;^3 


ff#(r«rl«»(  tnfifil 

tfinitgh  Ml  «t 


03r£  ?'!fkid  »  imanr, 
tu!rj!0£irjtiy  made  !u»  wSL,  dficvtmxs  Kia 


dos 


4i€m»Mir  f'^tU  AmimghmiahacT  was ^ht  fml  wiAm. 

Hn  fa9?»)«r  efuf  OHfEsr  c€  c^  t^h  took  6nm  i»  CTu£Ja  of 
fff  jnrf  00V  gjirs  his  c^zirjo,  due  tnls  cccev  afioaffT  lent  to 
fte  edhtTT,  HuiffxA  AttJL^  1^  itifEzcj,  wn  wida  dbr  tr^ 

^f/?.  The  coast  *:ra::tci  cut  :i  as  i.-rart  be  fuei  ia  i- 
^Jp4tr.^jst  Tof  nftoncjr  U&t  i::;r3  daring  kL$  kafxscT,  the  cfcaKuL -i 
OS17  pka^  /^«  ajfumfjit^  and  g^>ve  the  iafancj  In  eviccrce, 
wfkich  d€mon&r2U\  ttzt  the  prorr.rfe  or  coatra<^  is  tok!,  xnc 
tbefef/>re  to  be  given  in  ericJcnce  ca  nsm  ^J^smffiiy  as  was  re- 
UXnti  bj  Tr/i7  chief  juflice.  (^)  And  the  direrfitj  is  bctwLst 
tbe  dee<f  or  bond,  and  the  bare  pronsffe  of  an  infant ;  far 
chough  the  latter  be  merely  void,  fo  as  to  enable  d)e  defendant 
CO  (4ead  nm  njjumpjkj  yet  in  cafe  of  the  former,  the  infaat 
cannot  avail  himfclf  of  the  plea  erf*  mm  ej! folium^  but  mufl 
plead  his  infancy. 

Bu^ndlff  lliougb  the  law  be,  that  if  one  adually  knd 
money  to  an  infant,  even  to  pay  for  neceflkries,  yet  as  the  in- 
ftntjn  fuch  cafe  may  wafte  and  mifapply  it,  be  is  therefore 
not  liable,  according  to  the  refolution  in  Salk.  279*  it  is  how-> 
ever  otherwife  in  equity;  for  if  one  lends  money  to  an  infant 
to  pay  a  dcbtyZ^r  mceffariesj  and  in  confequcnce  thereof  the  in- 
ftot  doc»  pay  the  debt,  here  although  h^  may  not  be  liable  at 
1«iW|  he  myft  fievertbelefs  be  (0  in  equity ;  becaufe   ih  this 

cafe 
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cafe  the  lender  of  the  money  ftands  in  the  (a)  place  of  thfc    Marlow'v. 
per(bn  paid,  vix.  the  creditor  for  neceflkries,  and  Ihall  recover    ^  /,T.^*"'^* 

.  .  ,       n       ,  ,  .^  J  1  (*)  Vide  ant* 

in  equity,  as  the  other  mould  have  done  at  law.  483. 

Harrit  v*  Ltc* 

Thirdly^  His  honour  thought  that  as  equity  fhould  take  care  [  560  J 
of  creditors,  fo  it  ought'  to  (hew  it's  concern  for  infants,  and 
not  give  any  encouragement  lyhereby  thefe  might  be  drawn  in 
during  their  infancy  to  t;|ke  up  fuch  dims  as  night  ruin  them  i 
and  therefor^  had  there  been  in  the  principal  cafe  the  leaft 
circumftance  of  fraud,  or  b^il  tjie  Oiooey  been  advanced,  to 
fupply  the  infant's  extravagancies,  he  ihould  have  been  of  2^ 
difierent  opinion}  but  here  the  principal .fum  being  but  i30/« 
and  the  infant's  eftate  conflderable,  and  he  being  on  his 
father's  difpleafure  left  deftitute  and  obliged  to  borrow  money 
for  his  neceflary  fupport,  it  could  not  be  imagined  but  had 
the  teftator  been  now  living,  and  been  afked  the  queftidh, 
whether  the  debts  which  he  had  a£hially  and  without  fraud 
contraSedy  fliould  be  paid  within  the  truft  ?  he  would  have 
faid  that  they  ought  to  be  paid. 

Wherefore  confidering  all  circumftances,  and  p;(rticularly 
flnce  he  did  not  barely  deiire  that  his  debts  fhould  be  paid^ 
but  with  intereft  alfo  (which  is  unufual) ;  it  was  decreed,  that 
this  money  aSually  lent  as  aforefaid,  though  during  the  tefta* 
tqr's  infancy,  was  within  the  truft. 


Ex  parte  Salkcld.  Cafe  163. 

Lord  Chan- 
rfJlhU  was  a  clothier  in  town,  and  HaU  made  cloth  in         ccllor 
*^   mkjhire',  SalhU wzs  indebted  to  Hale  in  180  /.  for  cloths,      ^'^^^^*^- 
and  afterwards  by  bill  of  fale  affigncd  over  thcfe  cloths  /«/'  aF   J^orfomtlTnio 
to  his  father-in-law  Jack/on  towards  fatisfadlion  of  a  debt  pre-   « commiffion  of 

,    ,         ,       ,        ^  ,  .  c^     tr  bankruptcy,  and 

tended  to  be  due  from  him  to  jackfon,  proves  his  debt, 

and  It  prevailed 
en  tt  be  an  aflignee,  (being  informed  that  otherwife  he  fhould  lofe  kit  debt)  yet  if  the  bankrupt  bat 
•o  eftate,  tht  creditor  9iay  take  the  bankrupt  in  excctttivn,  if  he  ^1  Waivs  any  benefit  of  th« 
ftatuce.  (i) 

HaU  brought  an  action  at  law  againft  S^/if/tf,  and  having      [  5^1  J 
obtained  judgment  took  him  in  execution  on  a  Ca.  Sa.  and 

^  .  ■!       ..  I    ■  ■  ...       ...         I.I        a  ■  ■   in  w 

•  •  % 

(1)  Ex  parte   Cafot,    1   Atk.  219.      Lindfty^  i  Atk.  220*     Fz  parte  Ikut*^ 
Ex  parte  Ward^  i  Atk.  153.     Kx  paite      lillttn.     \  Atk.  221. 

C  g  4  this 
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Ex  parte       diis  was  ab6ut  two  years  lince ;  and  an  aA  was  made  the  {a) 

Sai.kild«      Ij^jj  feffions^.  whereby  a  bankrupt,  in  cafe  he  furrenders  hind- 

ctp.  §4!  ^    *^  f^lf>  ^^  examined,  and  four  fifths  in  value  and  number  of  his 

«  creditors  fign  his  certificate,  and  teftify  their  confent,  i^c.  is 

to  be  difcharged* 

After  this,  the  bankrupt's  father-in-law  takes  out  a  cotn- 
miffion  of  bankruptcy  againft  Sa&eUj  under  which  Hale  is 
prevailed  on  to  come  and  ^be  affignee,  being  told  that  other- 
wife  the  bankrupt's  father«-in-law  would  fink  the  eftate  and 
get  him  difcharged. 

It  proved  that  the  bankrupt*s  remaining  eftate  was  but  fome 
few  (hillings,  and  fome  defperate  debts. 

SaUildththznIiiTupt  petitions  that  he  might' be  difcharged 
out  of  execution,  fince  HaU^  at  whofe  fuit  he  was  taken  in 
execution,  had  come  into  the  commiifion,  and  proved  his 
debt,  nay  was  the  affignee  under  the  commiffion,  and  that  this 
had  been  often  fettled;  nor  could  it  make  any  diverfity,  whe* 
ther  the  bankrupt's  eftate  was  great  or  fmall,  for  the  creditors 
could  have  but  all:  that  though  Hale  had  propofed  waiving  all 
benefit  and  advantage  accruing  from  the  commiffion,  yet  this 
was  now  too  late,  he  having  come  in  under  it,  proved  his  debt, 
and  confented  to  be  affignee,  which  was  a  plain  eledion  to  pro- 
ceed this  way,  and  being  once  made  could  not  be  waived  after- 
wards. 

On  the  other  fide  it  was  infifted,  that  if  fraud  appeared  on 

the  bankrupt's  fide,  and  an  honeft  debt  on  the  creditor's,  equity 

ought  not  to  interfere  in  prejudice  of  the  honeft  creditor,  and 

[  562  ]      in  favour  of  the  fraudulent  bankrupt  j    which  lord  chanallor 

admitted. 

That  here  was  fraud  apparent,  when  the  bankrupt's  father- 
in-law  took  out  the  commiffion,  which  muft  be  intended  in 
favour  of  the  bankrupt,  and  not  of  his  creditors ;  whereas  the 
creditors  good  is  the  proper  end  of  fuing  out  commiffions. 

TI1C  ntftii  of  '^^^  *^  might  be  thought  neceflary  Hale  fhould  prove  his 
acreditM*tcom.  debt  before  the  commiffioners  in  order  to  oppofe  the  bankrupt's 
zXm\mJ^[Ll  difcharge ;  and  this  was  held  to  be  reafonable  by  lord  chancellor. 

fr«naf  hit  debt, 

jMf  be  to  oppofe  the  bamkrupt*t  bciof  flifcharged. 

That 
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That  the  reafon  of  it's  having  been  frequently  ruled  that  a  Ex  parte 
creditor  could  not  come  in  before  commiffioners,  and  then  ^^^^^^^* 
deuin  the  body  of  the  bankrupt  in  prifon,  was,  becaufe  it 
would  be  unconfcionable  the  creditor  fliould  detain  the  bank- 
rupt's body  in  cuftody  for  non-payment  of  his  debts,  and  yet 
feife  all  his  eftate  wherewith  he  was  to  pay  them ;  but  this  cafe 
differed,  the  bankrupt  having  no  eftate  left  to  feife,  in  regard 
all  had  been  before  made  away  by  the  bill  of  fale  to  his  father- 
in-law. 

That  another  reafon  why  the  creditor  fhould  not  detain  the  Noeieaioafti 
bankrupt's  body  in  prifon  for  a  debt,  was  becaufe  by  coming  "^^g^^li^^ 
into  the  commiffion  the  creditor  ^/^^ri  to  have  the  benefit  of  «n/>«rthccom- 
the  bankrupt's  eftate  towards  fatisfying  his  debt,  and  therefore   paid  out  of  the 
ought  to  waive  his  former  execution  of  the  body;  but  here  ft^/aodT- 
could  be  no  eleAion  of  an  eftate  where  there  was  none ;  and  ^<^^** 
this  was  like  the  cafe  of  an  iligit  to  extend  the  moiety  of  the 
bnd,  where  after  fuch  an  execution,  the  plaintiff*,  it  was  true, 
could  not  take  the  perfon  of  the  defendant,  but  if  the  flieriff' 
ihould  return  that  there  was  no  land,  this  would  be  no  elec-       [  563  J 
tion,  and  the  plaintiff*  might  afterwards  take  the  body  of  the 
defendant.    Notwithftanding,  that  in  this  cafe  the  creditor,  to 
(hew  he  was  fatisfied  there  was  no  eftate  of  the  bankrupt  left 
to  be  diftributed,  was  willing  to  waive  all  benefit  and  ad- 
vantage under  the  commiffion. 

Cur^ :  This  commiffion  is  plainly  fued  out  fraudulently  by  Argunentof 

the  bankrupt's  father-in-law  to  difcharge  the  bankrupt  out  of  commiffum  u 

cuftody;  the  propofa)  is  fair  on  the  creditor's  fide,  to  waive  f«e<i o"^ J>y  the 

any  benefit  under  the  commiffion,  and  therefore   ought  to  be  thcr,  in  orderto 

accepted ;  the  creditor  cannot  be  faid  to  elcS  to  be  fatisfied  bM^uft'*** 
out  of  the  eftate,  where  there  is  none,  which  more  particularly 
diftinguifhes  this  cafe. 

I  will  not  difcharge  this  bankrupt  to  the  prejudice  o(a  cit* 
ditor,  where  it  appears  on  the  face  of  the  thing,  that  the  com- 
mifiion  was  fued  out  in  favour  of  the  bankrupt  himfelf  by 
bis  father-in-law,  and  not  for  the  fervice  and  advantage  of 
creditors. 


Pinbury 


Pc  Term*  §•  Ttin.  ly^f^. 


Cafe  i64« 
Lord  Chan 
cellor 
Pakkkr. 


[5643 


Pinbury  wir/2«  Elkin.  (1), 

ON  £  makes  his  wife  executrix,  and  gives  h^r  all  his 
goods  and  chatties ;  provided  diat  \{  fie  ^B die  without 
•▼«"»•  75**  iffite  kf  thefaid  teftaUr^  then  cffier  her  d$uafe  8o  A  A^all  remain  to 
Preced.iACbi».  the  teftator's  .brother  J.  S.  afterwar4t  the  te^or  die$. 

4»3- 

%  Eq.  Ca.  Ab.  346.  pi.  9.  One  poifefTed  of  a  perfonal  eftate,  detifet  if  hit  wiit  diet  fus  iflfae  by  him* 
th9t  then  So  1.  iball  be  paid  to  hit  brother,  food.  Alfo  (ood,  though  the  brother  dies  in  the  life  of 
tht  wiXc^ 

•'  J.  S.  the  teftator's  brodier  dies  in  thq  lifij-tiaie  of  the  tcfta- 

tor's  wife,  and  then  the  wife  dies  withoDt  ifiue^  upon  which 
the  queftions  were,  frfi^  whether  this  legacy  of  80/.  was 
originally  good,  it  being  to  tal^e  effed  in  cafe  die  teftator's 
wife  fhould  die  without  iflue  by  the  teftator  ? 

Sectndfy^  Whether  if  originaUy  good»  it  was  not  fince  be- 
cooae  void  by  the  death  of  J.  S.  the  legatee  ia  the  life-time  of 
the  teftator 's  wife,  and  before  the  contingency  happened  ? 

This  cafe  being  argued  before  brd  cbaneettar^  his  lordlbip 
took  time  to  confider  of  it,  and  now  gave  judgment. 

He  faid,  that  the  words  [dying  without  ifiiic]  had  feveral 
fenfes  (a) ;  as^f^?,  a  legal  liBiile,  when  there  was  a  failure  of 
iiTue  of  tenant  in  tail,  fo  as  to  intitle  the  remainder-man,  or 
reverfioner  to  zformedon  in  remainder  or  reverter,  which  is, 
whenever  there  is  a  failure  of  ifltie  of  the  body  of  tenant  in 
toil. 

Secondly^  Another  fenfe  of  dying  without  iflue  was,  if  the 
party  died  vfithiut  ever  having  had  iffite^  and  that  was  the  fenfe 
jxut  upon  thefe  words  in  the  cafe  of  Brett  verfus  Pildridge^  cited 
in  I  Sid.  102.  and  in  i  Keb,  248,  462*  where  a  man  gave  a 
portion  with  his  daughter  in  marriage,  and  the  hufband  co- 
Venamed  with  his  father-in-law  to  repay  him  500  /,  part  of 
the  portion,  if  the  daughter  fliould  dye  without  iflue  within  two 
years  after  the  marriage  ;  the  daughter  had  iflue  within  two 
years,  but  ihe  and  afterwards  her  iflue  died  without  iflue 
within  the  two  years ;  and  the  cafe  coming  on  in  chancery 


The  fevera^ 
lenfes  of  the 
words  (dying 
without  iflTuc). 
(«)  Ante  Ni- 
cholas verfus 

UoOptTyl^S* 


(i)  Reg.  Lib*  B.  17^8.  fol.  511. 


was 
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WIS  referred  6^  Che  dpimon  of  iburjucfges^  whoaUfadd,  thtt  PTKBvitr«f. 
the  father  Ihotild  not  hive  any  of  the  portion  back  again,  in      ^^^^^ 
regard  there  Mce  bad  been  iflue  of  the  marriage* 

ThifJfyj  But  by  the  third  fcnfc  of  a  pcribn's  dying  without      [  565  ] 
jfliie,  is  intended,  without  leaving  ijfue  at  tbi  time  of  his  {a)  deaths  M  Aau  «bi 
and  in  this  fcnfc  the  words  [dying  without  liTue}  fhall  be  FcStb^^ 
talten  in  die  priocipat  cafe;  wliidi  indeed  feema  to  be  the  ^^pn«o>66^ 
natural  meaning  of  thefe  mcr^ :  fer  taking  the  cafe  to  be  that 
y.  S.  dies  leaving  a  Ion,  and  afterwards  that  fon  dies  without 
iffue,  and  one  ihould  mMl  any  gentleman  (not  of  the  bar)  whe* 
tber  y.  S.  died  without  iifiie?  it  would  be  naturally,  truly 
and  properly  anfwered  no:  y.8»  did  not  die  without  iffiie, 
but  left  ifliie  a  fon ;  but  that  fon  it  iince  dead  without  iflue, 
lb  that  now  y*  S.  is  dead  without  iflue;  for  the  words  [die 
withovt  iflue]  are  relative  to  the  death  of  the  party,  and  it  is 
plain,  that  at  y.  S^%  deat|i,  when  he  left  a  fon,  he  did  not  die 
without  ifliie. 

Moreover,  in  the  principal  cafe,  the  words  import  ftrongly 
that  they  are  to  be  intended  in  this  fenfe  (to  wit)  dying  with- 
out iflue  living  at  the- party's  deaths  becaufe  the  legacy  of  80  /• 
(being  the  legacy  in  queftion)  if  the  wife  Ihould  die  without 
iflue  by  the  teftator,  then  after  her  deceafe  is  to  remain  to  the 
teftator's  brother  (^y,  which  words  then  afier  i.  e.  imnudiat^iy  (^]  See  the  cafe 
tfterj  would  be  inconfiftcnt  and  repugnant,  if  the  dying  with-  ^,^4*^*^**^ 
out  iflue  ihould  be   taken  in  the  other  fenfe  whenever  there  Aate  534, 
{hall  be  a  failure  of  ifl^ue ;  for  this  would  be  carrying  the  pay- 
ment beyond  the  day ;  it  would  be  as  abfurd  as  to  appoint  the 
day  of  payment  to  be  to  morrow,  if  it  (hall  rain  this  day  twelve 
month,  which  is  to  make  the  condition  over-reach  the  day  of 
payment.  (2) 

Alfp  his  lordfhip  faid,  that  taking  the  80  A  as  intended  to  be 
given  whenever  there  ihould  be  a  failure  of  iflue  of  the  body  of. 
the  teftator's  wife  by  him  ;  this  would  be  a  flrange  clog  upon      [  566  J 
a  pcrfonal  eilate,  and  fubjedling  it  to  the  payment  of  a  fum  of 
money  (as  it  might  happen)  one  hundred  years  hence,  when 


(1)   Scd  Vide  Beauchrky,  Dormer,       word  "  then"  in  limitatioiit  of  eftates 
2Atk.  311.     Bigge  V.   Benfiey^   Bro.       and  framing  contingencies. 
Cha.  %^Wn  100.  as  to  the  effed  of  the 

it 
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PrKBURT  V. 

Elkxk. 

(#)  Vide  ante 
KkboU  Tcrfut 
Hooptr  19S. 


(>)VMepoft 
Fk^l  verfus 


it  would  be  no  kindnisfs  to  the  legatee,  in  whofe  favour  it  was 
(a)  perfinalfy  intended ;  but  by  that  time  he  muft  be  fuppofed 
to  be  dead,  aod  it  might  be  difficult  at  fuch  a  diftance  of  time 
to  find  out  his  reprefentatives*  Not  but  that  a  covenant  to 
pay  a  fum  of  money  when  there  fhould  be  a  failure  of  ifiue  of 
'  the  body  of  B.  would  furely  be  {h)  good*  . 

As  to  the  other  point  in  the  principal  cafe,  that  the  tefta- 
tor's  brother  who  was  the  legatee  of  the  8o  A  in  queftion,  was 
dead  before  the  happening  of  the  contingency,  that  is,  before 
the  teftator's  wife  died  without  ifliie,  the  court  faid,  they  were 
of  opinion,  this  poffibility  would  go  to  the  esiecutors  of  the 
legatee.  l*hat  it  was  true  in  Swinburne  4619  462,  ^c.  fome 
cafes  were  put  which  (cemcd  to  import  the  contrary ;  but 
thofe  cafes  were  fo  darkly  put,  and  with  fo  many  inconfiften- 
cies,  as  to  be  all  over-ballanced  by  the  opinion  of  lord  Nrt^ 
iingham  in  2  Vent.  347.  {anonymus  cafe)  where  a  man  devifed 
100  /•  to  J,  at  the  age  of  twenty-one  years,  and  if  J.  died 
under  age,  then  to  B.  B,  died  in  the  life-time  of  jf.  and 
afterwards  jf.  died  under  age,  yet  decreed  that  the  executors 
of  B.  fhould  have  this  100/.  (i) 

Therefore  decree  that  the^  plaintiff  (hall  have  his  legacy  of 
So  /.  with  interefl  from  the  death  of  the  teftator's  wife,  and 
alfo  his  cofts. 


(1)  Feamc's  Cont.  Rem.  444.     Barnes  v.  jUen,  Bro.  Cha.  Rep.  181, 


Cafe  165. 

Lord  Chan- 
cellor 
Parker. 

See  more  relat- 
ing to  this  cafe, 
port.  723. 
Oourt  refufed 
to  publiih  depo* 
fiticns  de  bene 
effe,  in  order  to 
compare  them 
wfVh  the  depo- 
fitioni  in  the 
fame  caufe, 
taicen  on  an  ex- 
amination  in 
chief. 

1*567    J 


*  Cann  ver/us  Cann. 

TH  E  plaintiff  examined  witnefles  de  bene  ej/i^  and  after- 
wards examined  them  in  chief,  and  the  caufe  was 
heard  ;  but  the  court  taking  time  to  confider  of  it,  and  the 
defendant  obferving  that  fome  of  the  witnefTes  examined  by 
the  plaintiff  to  prove  the  will  in  queftion  (which  was  by  the 
plaintiff  alledged  to  be  made  by  Sir  Robert  Cann  the  defendant^'s 
father  fubfequent  to  that  will  under  which  the  defendant 
claimed,  who  was  the  younger  fon  of  the  faid  Sir  Robert  Cann) 
had  confcflcd,  that  they  would  not  fwear  the  defendant's 
father  did  ever  fign  the  faid  will,  and  that  yet  the  fame  wit- 
neffes,  when  examined  in  chief,  had  fworn  poiitively  the  faid 

defendant's 
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defendant's  fatjicr  Sir  Robtri  Conn-  did  iign  dM(;wiU».WhitQh      Cakv  4^^ 
pretended,  will  was  alledged  by  the  pl^intiiff.cojutvejbeen  fiip^;       ^^N**. 
preiTed  by  the  defendant's  oiott^prr^n-lsiw^  and  by  tbe.  4fe.fimt-i 
anthimlclf.  ....; ..,,;:.  « 

The  defendant  having  reaibolD  believe,  that  the^witiieflei 
when  examined  de  bem  ejft^  did-  ooufwear  $>.  fully,;as  diey  had  !  '  *  ": 
been  prevailed  upon  to  dp  vHwii'exmnined  in ichief,:  petitioned 
the  lord  chancellor,  that  thefe  depofitions  di'tmi  ^- might  hm 
publiflied,  or  at  lead  that  hu  Iprdfliip  would  be,  jJeafed  to 
order  them  to  be  brought  before  him.  for  his  ipipedUon,  wbidi 
in  this  cafe  bis  predeceflbrs  Jord  Sommers  and  lord  Ccwper  had 
done,  in  order  to  fatisfy  ^hemfelves  whether  the  caufe  which 
had  flept  fo  long  as  .^?"^^>  (hould  projceed  or  no,  . 

And  for  the  petition  it  was  .urged,  that  it  eoi4d  not  be 
thought  that  the  plaintiff  faimfelf  fiiould  oppoiiv  this  prayer,  fit 
being  only  to  difcover  truths  which  the  plaintiff .  would  hardly 
own  he  was  afraid  (hould  be  difcovered.  That  though  thi$  [  ^68  ] 
was  not  known  to  have  been  done  before,  yet  the  reafon  was^ 
becaufe  it  might  be  a  wrong  to  the  defendant  to.  have,  (hefe  de* 
pofitions  publiihed  ;  for  that  the  defendant  wouI4  have  no  op- 
portunity of  crofs-examining  the  witne/Tes  which  the  plaintiff 
had  examined  de  bene  ejfe ;  but  when  the  defendant  himfelf  de- 
fired  to  have  thefe  depofitions  pubiifiied,  volenti  nonfit  injuria. 

Lord  chancellor  f  It  is  admitted  ori  both  (ides,   that  what  is 
now  aflced,  {viz.  the  publication  of  the  depofitions  taken  de 
beneeji)  was  never  yet  done  ;  and  it  being  without  any  pre- 
cedent,.  there  ought  to  be  very  ftrong  reafons.to  prevail  with 
the  court  to  do  it.     The  rcafon  why  the  court  allows  the    The  rfafon  of 
talcing  of  depofitions  de  bene  eJfe  is,   either  from  a  contempt  of  ^J"f"  j*i„e 
the  party  in  not  anfwering,  and  thereby  preventing  the  joining    «iie. 
of  iffue,  or  elfe  where  the  party  is  in .  danger  of  lofing  his  wit^ 
neffes  in  cafe  of  death,  by  reafoi)  of  ficknefs  or  age,  fo  that 
there  may  be  ground  to  apprehend  their  not  living  to  be  ex- 
amined in  chief,  but  if  thefe  witneiles  do  live  and  are  examined 
in  chief  their  depofitions  de  bem  eJfe  fhall  fall  to  the  ground, 
and  are  as  it  were  buried,  having  anfwered  the  whole  purpofe 
for  which  they  were  taken. 

If  the  depofitions  dehene  ejft  in  the  prefent  cafe  were  to  be    whether  a  pro- 
publiflied,  or  any  ways  made  ufe  of  againft  the  witnefs  fo  ex-    ^""'•"*  ''^ ,. 

*  ■"  *^  perjury  \vi*i  iic 

amined  de  bent  eji.  fuch  witnefs   ought  to  have  a  copy  of  the  on  «  depofitloa 

'*^  *•  ,        r  .  taken  debuic 

3  depollUQCl^  tSSLv 
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CAwif  tf.  dapofitioils  Befbre  he  is  examined  in  chief;  to  the  intent  that 
CAW*.  lit  may  have  due  ctticioiHuy  means  allowed  hiani,  to  prevent 
bb  €OBtradi6ling  himfelf,  \vbich  is  always  done  in  the  like 
cafes ;  alfo  many  queftions  might  arife^  if  it  (hould  happen  that 
the  depofitions  dt  itm  efi  were  <|iiiie  €oa«radi6bry  to  the  de- 
C  S^9  3  pofitkim  in  chief  f  fior  I  doMtdiink  it  can  bepeijuryat 
t  ltw»  there  being  no  iffne  joinedy  attbeie  nmft  be  before  the 

depofitiMi  art  uifcen  in  chief. 

« 

And  as  to  feeing  thefe  depositions  atj^jT,  U  is  true^  lord 
Bommtrs'  land  lord  Cnupir  did  order  (opie^  to'  be  brought  tp 
ttiem  to  infpeft;  but  that  was  for  enabling  them  the  better  tp 
judge  wbetlkerdie  plaindflT  in  thifft  taufes^  aftet  fo  long  time 
elapfed  fin<^  the  commencement  oFdiemt  and  fo  many  tranf- 
aftions  in  them,  fliouM  be  allowed  afieer  the  plea  to -proceed 
to  a  bearing ;  but  as  this  ctufe  has  fince  proceeded  to  a  hear- 
ing, for  me  to  read  thefe  depofidons  de  bene  ejfe  in  my  ftudy, 
if  I  fhottld  there  form  any  judgment  tipon  them^  it  would  be 
ftrange  that  that  fliould  guide  me,  which  no  other  perfon  is 
16  know  any  thing  of. 

No,  let  all  people  be  at  liberty  to  know  what  I  found  my 
judgment  upon ;  that  fo  when  I  have  given  it  in  any  caufe^ 
others  may  be  at  liberty  to  judge  of  me. 

Whereupon  the  petition  w^difmifled,  the  court  refufing 
to  publifh  the  depofitioJos  taken  de  bene  ejje. 

Nete\  Mr.  fVrjii^  who  was  agairift  publlfliing  thefe  depoff- 
tions  infifted  very  much,  that  what  was  aflced  was  without  pre- 
cedent }-tho'  what  was  now  furmifed,  muft  have  often  before 
happened,  and  nothing  was  fworn  in  the  dcpofitions  after  iflue 
joined,  but  what  was  very  probable,  namely,  diat  a  father  who 
had  made  bis  will  in  £ivour  of  bis  younger  fon,  on  that  younger 
fon's  drawing  his  fword  againft  his  fither,  and  attempting  to 
take  away  bis  life,  Ibould  afterwards  revoke  this  will  which  he 
bad  before  made  in  favour  of  fuch  younger  fon. 


+  Cro,  Car.  352.  3  Inft.  167.  And  yet  it  fecms  as  if  fuch  depofitions  takem 
de  ieut  ejft^  upon  a  bill  to  perpetuate  the  tcilimony  of  witneffes,  where  there  i^ 
no  iflbe  joioed j  on  the  death  of  the  witaefs  oiay  be  read  in  evidence.  Carth. 
265. 


I 

Term.  S.  Michaelis,  1719, 


Cud  ver/tu  R\MCU  Cafe  i66. 

•   At  the  Roils, 
iH£  defendant,   in  confideration  of  two  guioeas  paj4   «     ..     ^ 

down,  did  by  note  under  hand  9gree  to  tranter  1000 /»  cited  in  ^nce- 

fiuth-fea  ftock  at  a  fixt  price  at  the  end  of  three  weeks  i  the  ^^''j^A^y^S^ 

plaintifF  on  the  day  demanded  the  ftock,  and  offered  to  pay  the  »»»«  ©^  Seoul* 

price ;  but  on  the  defendant's  infifting  that  he  would  only  pajr  %  e^.  Ca.  aC^ 

the  difference,  and  not  transfer  the  ftock,  the  plaintiff  brings  b?1i  bMuitr 

this  bill  for  a  fpecific   performance,  and  to  have  the  ftock  will  not  iMfgr 

^  a  rpedfic  per- 

auigned*  formuKeofn 

^grauiielit  to  tnuuftr  South  Ikaibofc^ 

Objeded,  That  the  compelling  «  fpecific  execution  of  con- 
trails muft  be  allowed  to  he  discretionary  in  this  court,  and 
there  was  not  a  fingle  inftance  or  precedent,  where  it  kad 
been  done  in  fuch  a  cafe  as  this  ;  that  the  plaintiff  was  put  to 
no  inconvenience,  fincethc  defendant  had  offered,  and  by  his 
anfwer  continued  to  offer,  to  pay  the  difference ;  that  the 
plaintiff  might  for  aiking  have  the  iame  quantity  of  ftock  any 
where  upon  the  exchange.  Indeed,  had  the  agreement  been  [  571  ] 
for  a  houfe  or  land,  which  might  be  a  matter  of  moment  and 
ufe,  in  that  cafe  (fuppofmg  all  things  to  have  been  fairly 
trsLnCsL&ed)  there  might  be  fome  reaf^n  why  equity  fiKNild  exe- 
cute fuch  agreement  >  but  in  a  matter  of  fo  little  confequence 
as  the  prefent  cafe^  there  could  be  no  necefiity  for  this  court  to 
interpofe. 

Cur':  The  plaintiff  ought  to  have  an  execution  of  the  con- 
trad  ;  for  the  agreement  is  a  fair  one,  and  in  writing,  and 
part  of  the  money  paid.  Suppofe  the  whole  money  had  been 
paid,  ftiould  not  equity  have  executed  it  ?  if  fo,  where  is  the 
difference  betwixt  a  great  fum  and  a  fmallone?  if  the  agree- 
ment had  been  to  transfer  ftock  or  pay  the  difference,  this 

might 
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Ci7D  v.  might  have  lookcdlike  ftock-jobbing ;  but  the  plaintiff*,  as  is 
RuTTER.  proved  in  the  caufe,  refufed  to  let  the  note  be  (o  penned,  not- 
witbftanding  that  the  defendant  had  defired  it.  Decreeing  an 
execution  of  fuch  an  agreement,|[is  beating  down  and  prevent* 
ing*ftock-jobbing.  Wherefore  let  the  defendant  transfer  rcoo/. 
fouth'fea  {lock  accounting  for  the  dividends,  and  paying  the 
cofts ;  and  let  the  plaintiff*  pay  the  defendant  intereft  for  the 
money  from  the  time  that  it  ought  to  have  been  paid,  accord- 
ing to  the  contract.  ( i ) 

But  afterwards  on  an  appeal,  the  lord  chancellor  Parker 
reverfed  this  decree,  delivering  his  opinion  with  great  clear- 
nefs,  that  a  court  of  equity  ought  not  to  execute  any  of  thefe 
contrails,  but  to  leave  them  to  (2)  law,  where  the  party  is  to 
recover  damages,  and  with  the  money  may  if  he  pleafcs  buy 
the  quantity  of  ftock  agreed  to  be  transferred  to  him ;  for 
there  can  be  no  difference  between  one  man*s  ftock  and 
another's*  It  is  true,  one  parcel  of  land  may  vary  from,  and 
be  more  commodious,  pleafant,  or  convenient  than  another 
[  572  ]  parcel  of  land,  but  1000  /.  fouth-fea  ftock,  whether  it  be  A. 
B,  C*  or  />'s  is  the  fame  thing,  and  in  no  fort  variant ;  and 
therefore  let  the  plaintiff^,  if  he  has  a  right,  recover  in  damages, 
with  which,  when  received,   he  may  buy  the  ftock  him- 

fcif.  (3). 

(0  Reg.  Lib.  A.  1719.  fol.  35. 

(2)  So,  Cappury.  Harris,  Bunb.  135.  laid  down,  Cih  v.  Netter<viUe.  poft.  2. 
but  cafes  of  this  kind  depend  fo  much  vol.  304.  Ihomp/on  v.  Harcourit  2  Bro. 
on  thetf  own  particular  circumilances.  Pari,  Ca.  415.  Buxton  \.  Lijfcr,  3 
that^  it  feems,  no  general  rule  can  be  Atk.  3 S3. 

(3)  Reg.  Lib.  B.  1719.  fol.  41 1.  "His  '*  otherwife  have  been  intitled  to,  but 
«*  lordlhip  declared  he  did  not  think  a  V  that  he  (hould  pay  the  plaintiff  the 
•*  fpecific  performance  of  the  faid  agree-  **  difference  of  the  dock,  not  only  as 
•*  ment  to  be  rcafbnable,  and  doth  •'  it  was  upon  the  20th  of  November 
•'therefore  order  that  the  plaintilTs  '«  17 18,  but  as  it  was  when  the  plaintiff 
«•  bill,  fo  far  as  feeks  a  fpecific  per-  **  bought  his  flock"  (J.e,  the  23d  of 
««  formance  of  the  faid  agreement,  be  Z>^rf«^fr  following,  on  which  day  plain - 
**  difmifTcd.  But  his  lordlhip  declared  tiff  gave  notice  to  the  defendant  that  he 
'*  that  the  defendant  not  having  aded  fhou Id  attend  at  the  South- Tea  houfe, 
**  fairly,  but  having  given  occaflon  to  to  accept  the  ftock  to  be  transferred  by 
*'  the  plaintiff  to  hope  that  he  would  the  defendant,  and  upon  the  defend- 
"  transfer  the  ftock,  he  thought  it  rea«  ant's  not  attending  the  plaintiff  pur- 
'<  fonable  that  the  defendant  ihould  not ,  chafed  1000/.  ftock  on  that  day  at 
^«  oaly  lofc  hb  Cofts  which  he  would  *  1 18  |  /rr  cent.)  <«  and  it  appearing  that 

the 


o 
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\Vind  ver/us  Jekyl  &  Albonc.  Cafc  167. 

NE  poflefTcd  of  a  term  for  years  dcvrfed  it  to  jf.  for  life,  ^""^^^[jj*"' 
remainder   to  B.   B.   in  the  life-time  of  ^.   devifed  his       Parker. 

remainder  to  J.  S,  who  devifed   it  over  j  upon  which  the  A.  dcrifcs  a 

queftion  now   was,  whether  J,    (the  devifee  for  life)    being  toB.foriife, 

dead,  the  devifee  of  J.  S.  (hould  have  the  term,  or  whether  it  c^"c!"fnV^^e 

fhould  go  to  the  adminiftratrix  de  bonis  non^  with  ;he  will  annex-  '»^«  <><*  B.  dc- 

1     />  n   «  vifcs  his  re- 

ed of  ^.?  maindcr.     Tbit 

is  good,  and 
amounts  to  C.*s  declaring  by  his  will,  thit  his  etecutnr  ihalJ  ftand  poiTeiTed  of  the  term,  in  tritl 
for  the  devifee.     Vide  Pollexf.  Rep.  44*  Veisy  verfus  Piawell^  this  very  point  determioed  16  Car.  i« 
by  the  then  lord  keeper* 

For  the  latter  it  was  obje^ed,  that  here  were  no  creditors 
or  purchafer  for  a  valuable  confideration  concerned,  fo  as  to 
merit  the  afUftance  of  a  court  of  equity;  that  in  the  notion  of 
Ja\ir,  yf.'s  life  was  of  longer  continuance  than  any  term  for 
years,  and  the  law  muft  be  the  fame  either  in  the  cafe  of  z 
long  or  ftiort  term  ;  and  fincc  the  firft  devifee  for  life  might 
poflibly  furvive  the  term,  and  fo  the  devife  over  be  good  for 
nothing,  for  this  reafon  B.  had  originally  but  a  poflibility. 
Then  if  nothing  vefted  in  B.  until  the  death  of  A,  who 
during  his  life  had  the  whole  term  in  him,  (as  the  law  faid 
he  had)  it  followed  that  B,  having  nothing  in  him  till  the 
poflibility  fell,  could  transfer  nothing  to  another,- ;/;7y;7  dat  qui 
non  habet ;  and  that  J5.  the  devifee  in  remainder  could  not 
affign  over  this  term,  was  faid  to  appear  from  a  cafe  cited  in 
4  Cq.  66.  b.  FulwGod's  cafc,  as  alfo  from  lo  Co»  47.  b.  Lam" 
^ff/'scafe,  where  it  is  obfervcd  to  be  the  wifdom  of  the  law,  r  5^^  1 
thatpoffibilitics  and  chcfes  en  aSiion  are  not  grantable  over,  (fo 
that  poflibilities  and  chofes  en  aSiton  were  put  on  the  fame 
foot)  and  it  was  plain  that  a  bond  or  chofe  en  aSficn  was  not 
aflignable,  but  the  aflignee  muft  fue  in  the  affignor's  name. 


"  the   plaintifF   bought   afterwards    at      *^  plaintifr  after  the  rate  of  14/.   5/. 
*'  118 -]  ptr  cent,    which    is    14/.    5/.       *'  p€r  cent,  for  looo/.  with  intcrcft  fy.T 
"  more  t-uu  the  defendant  was  to  lc-      '•  the  fam'*  from  rh*:  time  the  plaintitr 
<*  liver  tiie  Hock  at,    cloth  therefore  or-       *'  bought  his  flock." 
»*  d.^r  that  the  defendant  do  pav  the 

Vol.  I.  '        H  h  Agftinft 
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WiKO  V.  Againft  which  I  urged,  that  however  the  legal  title  to  the 

Aiioir^.  ^^^^^^^^  of  this  term  after  the  death  of  A.  migbf  belong  to 
the  adminiftrator  de  boms  non  with  the  will  annexed  of  B.  yet 
diis  court  which  confidered  the  intention  of  the  parties,  and 
particularly  in  wills,  would  look  upon  the  adminiftrator  in 
this  cafe,  but  as  a  truftee  for  the  devifee  ;  juft  as  if  B.  had  by 
his  will  given  the  remainder  of  this  term  to  J,  S.  and  made 
y.  N.  executor  quoad  the  term,  this  had  been  plainly  making 
the  latter  a  truftee  for  the  former;  that  agreeable  to  this  were 
former  refolutions,  as  in  Moor  806.  Cole  verfus  More^  where 
one  poffcflTcd  of  a  term  devifed  it  to  A.  for  life,  remainder  to 
J3.  and  made  A.  executor,  B.  devifed  his  remainder  to  C.  and 
died  in  the  life  of  A.  and  in  order  to  defeat  C  of  his  intereft, 
A.  affigned  his  term  to  a  third  perfon.  Decreed  by  lord  chan- 
cellor dttefmere^lYizt  A,  the  executor  and  devifee  for  life  was  a 
truftee  for  B.  and  fliould  not  be  at  liberty  to  deftroy  this  rr- 
mainder,  but  that  the  executor  ftiould  preferve  the  leafe,  (9 
as  it  might  go  according  to  the  will  with  the  performance 
whereof  the  executor  was  intrufted. 

Nay,  in  i  Chanc.  Cafes  4.  Goring  verfus  Btckerflaff*^  when 
the  truft  of  a  term  was  devifed  to  A,  for  life,  remainder  to  B. 
it  was  agreed  by  all  in  one  uniform  opinion^  (fays  the  book) 
that  B.  might  affign  over  this  truft,  which  goes  further  than 
the  former  cafe,  as  it  fliews  that  a  truft  of  a  term  in  remainder 
may  be  transferred  oyer  by  deed. 

[  574  ]  ^"^  *^  *^  yf\\2it  was  cited  from  Lampett's  cafe,  that  pofTi- 

bilities  and  chofs  en  aclion^xt  put  upon  the  fame  foot,  it  being 
plain  an  obligee  in  a  bond  might  dcvife  away  his  bond,  there 
could  be  no  doubt  but  the  devifee  over  in  the  prefent  cafe 
might  devifc  his  remainder.  So  if  B.  the  remainder-man 
fiiould  have  afligncd  over  his  intereft  for  a  valuable  confiderati- 
on  paid  by  the  aflignce,  though  this  was  void  at  law,  yet  4t  had 
been  good  t  in  equity,  and  whenever  fuch  remainder  of  the 
term   had  come  into  pofTeiiion,  B.   had,    as  truftee  for   his 


•f-  That  a  poflibiricy  of  a  term  is  aflignable  for  a  good  confidcraticn,  was  (////'  ^/*) 
determined  in  the  cafe  of  TLobedd  verlui  Dufay,  in  the  houfe  of  lords,  in  Mmcb 
1729.30.(1)' 

(l)  Vide  Higdcn  v.  Wil!ii,imjont  poft.  3.  vol.  132.  Fcarn^'s  Contingent  Rem.  4^9. 

afSgnce, 


De  Term.  S.  Michaelis,   17^9^ 

affignce,  been  conapcllable  ia  equity  to  have  conveyed  the     Wind  v. 
term  to  him  ;  and  it  would  have  been  as  ftrong,  as  if  B.  for       a^I^^^, 
a  valuable  confideration  had  covenanted   to  aflign   over  the 
poffibility  to  the  purchafer,  whenever  it  fliould  fall  into  poffcf- 
fion^  which  furely  had  been  good. 

Lord  chancilhr :  It  has*  been  refolved,  and  the  law  is  fo, 
that  B.  the  devifee  in  remainder  cannot  by  deed  aflign  over 
this  polEbility  \  for  in  law  no  eftate  veils  in  B.  during  the  life 
€f  A.  and  he  having  nothing  can  transfer  nothing. 

But  the  law  is  very  different  now,  as   to  terms  for  years,   AncientW'therc 

r  1  .  *■  I         .  ...  w«re  rarely  aoy 

from  what  it  was  formerly  ;  in  ancient  times  there  were  no  kaiet  for  years 

leafes  for  years,  but  what  were  for  (hort  tei'ms  which  were  very  fj/,  ftjorttime  • 

little  regarded ;  this  was  the  reafon  why,  if  a  real  aflion  were  for  which  reafoa 

brought  againft  the  perfon  who  had   the  freehold,  and  a  re-  ed  to  be  ofieis  * 

covery  was  thereupon  had,  though  by  covin,  yet  the  leflce  th°n"n^ai€ 

for  years,  whofe  eftate  was  precedent  to  the  freehold,  was  [a)  forJi^cj  and  itr 

bound  by  this  recovery,  and  could  not  falfify  until  the  *  ftatute  fuch  UiTee  cuuid 

ofiiH.  8.  cap.  IS.  and  therefore  the  leafes  for  years  ufually  ,7^"^"^""^" 

made  being  but  flxort,  a  life  was  prefumcd  to  ha\[e  a  longer  feignedrccovery* 

continuance  than  any  term,  and  therefore  tlie  dcvife  of  fuch  a  [^^c^e  l 
term  after  a  life  was  void. 

Again,  a  devife  of  a  leafe  for  years  differs  from  a  devife  of  a  Diverfitybe 

freehold    or   fee-fimple  ;  for  inftance,  one  cannot  devife  fee-  ©f  a  real  eftau 

fimple  land,  which  he  has  not  at  the  time  of  making  the  will;  ""V^^rfSTai^* 

but  t  leafes  or  pcrfonal  eftate,  though  they  were  not  the  tcfta-  «ft«tc5  a$  \n 

tor's  at  the  time  when  he  made  his  will,  yet  if  they  be  his  at  real  and  per- 

the  time  of  his  death,  fliall  pafs  by  the  will.     Therefore,  if  ^^I'.^l^^^^^' 1^^.^ 

one  devifes  all  his  real  and  perfonal  eftate,  and  afterwards  ac-  *^^*^^  >|noi«  of 

quires  more  of  each  kind,  the  real  eftate  acquired  afterwards,  the  peribwl 

ftiall  not  pafs ;  ficus  as  to  the  perfonal  eftate ;  and  yet  the  in-  '^rcf,J^^V/ 

tention  of  the  party  muft  have  been  the  fame  as  to  both  :  but  I  t«rward$  ihali 
take  the  reafon  of  this  difTerence  to  be,  that  with  regard  to 
the   real  eftate  bought  after  the  making  the  will,  fuppofing 
that  not  to  pafs,  ftill  there  is  one  in  law  capable  of  takiog  ir, 
(WzT)  the  heir;  but  as  to  the  perfonal  eftate,  if  the  executor. 


t  Mafien  v.  Majlcrs  ante  424,  fed  Vide  Salk,  237.  Bunter  verfus  C^^, 
wliere  the  court  was  in  doubt,  whether  achattle  real  which  the  teilator  had  not  at 
the  lime  of  making  the  will,  would  pafs  thereby'. 

H  h  2  though 
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Wind  v.      though  made  before  the  acquiring  thereof,  does  not  take  it, 
J  EM  VI.  &       jj  jg  uncertain  who  (hall/ 

lil/BONE* 

Adevifeofa  Thirdly  A  devife  of  a  chattel-intcrcft  difFcrs  from   z  gror.i 

chattei.intercft     thereof,  fuch  dcvife  vefting  nothing  in  the  dcvifee  until  the 

differs  from  a  '  fo  & 

grant  of  a  chat-  executor  aflents  ^  from  whence   it  follows,  that  the  executor 

thatlh/ grantee  (^)  >s  a  truftee  for  the  legatee,  with  refpedt  to  his  legacy,  and 

l**b  *ihr*rln?"  **^'*  '*  ^^^  ^"'y  reafon  why  the  legatee  may  bring  his  f  bill  in 

but  fuch  devifee  equity  *  againft  the  executor  for  his  legacy,  fijppofing  it  to  be  a 

IS  not  until  the  ^ 

•ffentofthe         trult. 

executor. 

y)  Farringtrtn  ▼•  Knightly,  544. 

[♦576   ] 

Then  if  the  devife  be  good  by  way  of  truft,  fuppofe  the 
teftator  who  was  de/ifee  in  remainder  of  this  term  in  the  prefent 
cafe,  had  declared  his  executor  to  be  but  a  truftee  quoadiht  term 
for  y.  S.  had  not  this  been  good  ?  Doubtlcfs  it  had,  and  it  is 
as  ftrong  Avhcn  the  teftator  does  (as  here)  devife  this  remainder 
or  poflibility  to  jf.  S,  for  the  fame  amounts  to  a  diredlioii  made 
by  the  teftator,  that  when  fuch  remainder  of  the  term  fliall 
come  in  c[Ji  by  the  death  of  A,  then  his  executor  is  to  convey 
it  to  J.  S.  and  as  this  would  have  been  good,  fo  the  beqaeft 
of  the  remainder  is  tantamount,  every  legacy  being  a  diredion 
to  the  executor  to  deliver  it  over.  The  office  of  the  executor 
is  to  purfuc  snd  perform  the  teftator's  will  and  dipcclion  ;  and 
this  is  his  direclion. 

Or  fuppofe  B.  the  devifee  in  remainder  of  this  term,  had 
covenanted  that  when  the  remainder  fhould  take  ctfcct  in 
poflCiTion,  he,  or  his  executors,  would  convey,  this  had  been 
good,  and  the  covenantor,  after  fuch  covenant,  had  been  but  a 
truftee  for  the  covenantee.  Now  why  cannot  this  truft  be 
as  well  declared  by  a  u/V/as  by  a  dad? 

Or  if  the  remainder-man  in  the  prefent  cafe  had  made  J. 
S.  his  refiduary  legatee,  and  J.  AL  his  executor  in  truft, 
ihould  not  the  refiduary  legatee  have  had  the  benefit  of  this 
poffibility  of  the  term  ?  Surely  he  fbould,  and  not  the  executor, 
who  would  be  but  a  bare  truftee  ;  and  therefore,  (as  has  been 
rightly  put  at  the  bar)  if  the  cafe  had  been,  that  B,  the  devifee 


f  As  alfo  why  the  fpiritual  court  cannot  decree  a,  diHribatlcn  of  the  undifpofcd 
farplub.     ndetbid. 

3  ^" 
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In  remainder,  had  by  his  will  given  the  remainder  of  this  term 
to .7.  S.  and  made  J.  M.  executor  quoad  the  ♦  term,  this  had 
been  plainly  good  ;  for  it  is  the  intent  and  not  the  form  of 
the  will  which  is  to  be  regarded. 

By  the  fame  reafon  then  that  if  the  teftator  had  made  J. 
M.  his  executor,  quoad  the  term,  in  truft  for  J.  S.  it  had  been 
good,  even  fo  when  the  adminiftrator  claims  that  this  legacy 
may  be  granted  to  him  as  adminiftrator  de  bonis  non^  with  the 
tvill  annexed  of  B.  he  muft  be  a  truftee  ^wW  this  remainder  of 
the  term  when  it  falls  into  poifeflion,  for  the  devifee ;  and  as 
a  confequence  of  it,  I  decree  that  the  adminiftrator  ^^  bonis  non^ 
t^c.  of  B.  do  aflign  over  the  tetm  to  the  devifee  of  J.  S.  to 
whom  B.  devifed  it.   ( i ) 


Wind  v. 
Jbkyl& 
Albone. 

[•  577  ] 


(1)  Reg.  Lib,  B.  1718^  fol.  501. 


Naldred  ver/us  Gilham. 


Cafe  1 69. 

Lord  Chan- 
cellor 

Vide  »  Vernr 
473.  Claverlng 
V.  Clavering. 
2  £q.  Ca«  Ab* 


J^Jtherine  Nnldred  feifed    ih  fee  of  lands  of  about  60 1*  per 
annum  had  a  nephew  named  George  Naldred  (the  plaintiff) 
and  another  nephew  called  Richard  Gilham  (the  defendant). 
The  plaintiff  Naldred  was  about  three  or  four  years  old,  arid 
Katherine  the  aunt,  by  indenture  of  covenant  to  ftand   feifed,    5*-  p'«  7- 
dated  the  26th  of  February  1707,  fettled  the  prcmifTes  on  her-   voluntary  fct- 
felf  for  life,  remainder  to  her  nephew  Naldred  in  fee,  without   nepTcw/keep- 
any  power  of  revocation ;  but  though  the  aunt  befpoke  tWo    i»g  Uic  dec*  ia 

1  /•  /I       1  I       f     •      I  rr  m  her  power,  In 

parts  thereof,  yet  (he  kept  both  m  her  own  poiiemon.  ^  which  fcttic- 

,  '■  tlcmcnc  there 

Is  no  power  of  revocation  J  afterwards  one  fccretly  and  by  fraud,  oil  behalf  of  tf*  nephew,  gets  an 
.attcftcd  c  »py  of  this  fettlement ;  and  then  the  party  who  made  th^  fcttltment  burns  it,  and  fettles 
the  prcmilfcs  oa  another  nephew.  The  ftift  nephew's  bill  to  eftablifh  the  copy  of  the  rirft  fettle- 
ment is  difmiil  with  coils.  Upon  which  the  fecond  nephew  claiming  under  hts  fettlement,  brings 
a  bill  to  have  the  attcfted  copy  delivered  up^  and  has  a  (^crce  for  it  j  becaufc  fuqh  copy  had  been  in- 
di.cilly  gained. 


Afterwards  Mrs^  Naldred  being  minded  to  fettle  the  pre- 
mifles  on  her  nephew  the  defendant  Gilham^  inftead  of  her 
nephew  the  plaintift' A'izi/r^^,  aad  advifing.with  fomc  lawyer 
about  it,  was  told  (he  had  put  it  out  of  her  power,  by  having 
fettled  the  premifles  abfolutely  on  the  plaintiff^  whereupon 
fhc  exprefied  great  concern,  faying  (he  had  been  ibpofcd  up- 
She  after wniJs  burnt  both  thefe  parts  of  the. fettlement 
H  h  3       '  '  by 


[578] 


on 
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N'AtDREov,  by  which  (he  had  fettled  the  prcmiflTcs  on  the  phintiff  NaUreJ, 
GxLHAM*  gj,^  ^y  j^^fg  jj^j  relcafe  dated  the  23d  and  24tb  of  OSioher 
171 3»  made  a  new  fetilement  of  the  premifTes  to  the  ufe  of 
hcrfclffor  life,  remainder  to  the  ufe  of  her  nephew  the  de- 
fendant Gllham  and  his  heirs,  and  having  delivered  thi$  laft 
fettlement  into  the  defendant  Gilbam*s  hands,  (he  foon  after- 
wards died. 

The  plaintiff's  father  had,  in  the  life  of  Katherine  Nalired 
the  aunt,  (who  for  feveral  years  lodged  and  boarded  at  his 
boufe)  when  (be  was  about  leaving  him,  and  he  under  fome 
apprehenfions  that  (he  would  alter  the  fettlement,  by  fiealth 
and  without  the  privity  of  the  aunt,  got  at  this  firft  fettlement 
by  which  the  plaintiff  claimed,  and  having  procured  an  at- 
tefted  copy  of  it  put  up  the  two  parts  where  they  were  before 
placed  by  the  aunt^  which  (he  burnt  as  aforefaid. 

After  the  aunt's  death,  the  plaintiff  ATjiWr^J  the  infant  by  his 
fiither  his  next  friend  brought  a  bill  to  eftablifh  this  atteftcd 
copy  againft  the  defendant  Gilham^  infifting  that  both  the  fct- 
tlements  were  voluntary,  and  therefore  according  to  the  rule  in 
fuch  cafes,  the  plaintiff's  being  the  firft  voluntary  fettlement 
c)Vk!eante  (tf)  Ought  to  prevail ;  and  coming  on  before  the  majler  df  the 
lottl?  w*!'  ''^''^»  ^'^  honour  with  great  clcarnefs  determined  for  the  plain- 
tiff and  granted  a  perpetual  injundion  againft  the  defendant, 
decreeing  the  deeds  to  be  delivered  up,  and  likewife  condemn- 
ing the  defendant  in  cofts. 

But  upon  an  appeal  to  lord  chancellor  Parktr^  his  lordfhip 
t  ^$7*9  1  ^^^  ^^^^  taken  to  conflder  it,  and  feveral  adjournments  of 
the  caufe,  reverfed  the  decree  at  the  rolls,  declaring  that  it 
was  plain  the  aunt  intended  to  keep  this  eftate  (i)  in  her 
power ;  that  (he  dcfigncd  there  fbould  be  a  power  of  revora- 
tion  in  the  fettlement ;  and  that  (he  thought  whilft  fhe  had  the 
deed  in  her  cuftody  (he  had  alfo  the  eOate  at  her  command  ; 
alt  which  in  this  cafe  appeared  more  evidently  from  the  fettle- 
ment being  made  by  her  on  fo  tender  an  infant,  whofc  future 
conduS  it  was  impofiible  for  her  to  forefee,  and  that  when  (he 
was  told,  that  by  having  made  the  fettlement  abfolute,  (he  had 


fj)  Vide  Ward  v.   Lmti,  Pre.  Cha.      C§tt9n  v.   Kin^y    poft.    2.    vol.    359, 
1%Z.     Clawringv.  CU'vering,  2  Vera.      BouibUn  y^  Bcughien^   I  Atk.  625, 
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-  difabled  herfelf  from  fettling  the  eftate  a  fecond  time,  (he  im-  NALDaED<i 
mediately  exprefled  great  furprife,  and  complained  ihe  bad  Gilham. 
been  impofed  upon ;  that  in  fadl  (he  appeared  to  have  been  im- 
pofed  upon,  by  preparing  and  making  the  conveyance  abfolute; 
which  it  had  been  unreafon.able  in  any  one  to  have  afked  of 
her.  That  taking  her  to  have  been  impofed  upon  in  the 
making  this  fettlement  aa  abfolute  one^  when  it  ought  to  have 
been  with  a  power  of  revocation,  he  did  not  fee  (be  did  amifs 
in  burning  or  deftroying  it,  as  this  was  but  doing  herfelf  right, 
and  if  in  her  life-time  the  now  plaintiiF  had  brought  a  bill 
againfl  her,^  in  order  to  have  the  firft  fettlement  fet  up,  there 
ought  not  to  have  been  any  jelief  upon  fuch  a  bill. 

That  it  was  manifeft  the  aunt  did  no  way  intend  to  be  bound 
by  this  fettlement,  becaufe  though  there  were  two  parts  of  it, 
yet  (he  would  not  deliver  either  of  them  to  the  plaintiff  or  his 
friends,  whereas  (he  parted  with  the  fecond  fettlement  to  her 
nephew  the  defendant  Gilbamy  which  (hewed  her  intention  to 
.  be  bound  thereby ;  and  that  as  nothing  could  be  more  evident 
.  than  that  this  attefted  copy  was  procured  clandeftinely,  in- 
directly, and  without  her  privity  or  confcnt,  no  advantage 
ought  to  be  made  of  a  writing  gained  in  fuch  a  manner.  That 
this  attefted  copy,  if  any  evidence  of  the  firft  fettlement  (as  it  [  580  ] 
feemed  to  the  court  to  be,  when  the  perfon  who  made  the 
original  had  burnt  it,  and  ftronger  than  the  cafe,  where  the 
party  had  the  original  and  would  not  produce  It}  being  in- 
tended to  be  made  ufe  of  at  law,  the  plaintiff  did  wrong  in 
coming  here  with  a  title  which  (if  any)  was  a  legal  one,  at 
leaft  a  copy  fo  indireflly  gained  ought  not  to  be  aflifted  or 
countenanced  in  equity  \  and,fince  the  defendant  ftood  expofed 
to  be  difturbed  at  law  in  the  title,  had  been  to  no  purpofe  put 
to  great  charge  in  this  court,  arid  fmce  the  mother  who  was 
frochien  atny  .in  the  father's  room,  though  (he  came  late  into 
the  caufe,  yet  when  once  made  procbien  amy^  ftood  in  the 
place  of  the  father  who  was  firft  fo,  :>nd  liable  to  pay  all  the 
cofts  as  he  was  before ;  and  as  It  was  faid  (and  not  denied) 
that  (be  had  great  affets  from  her  hu(band  the  teftator,  there- 
fore, in  order  to  make  the  defendant  reparation  for  the  necd-« 
lefs  trouble  and  expence  he  had  been  put  to  here,  his  lordfhip 
decreed  the  bill  to  be  difmift  with  cofts,  unlefs  the  plaintiff's 
mother  and  prochien  amy  (hould  within  three  weeks  delij^er  up 

H  h  4  the 
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GltHAM« 


C58U 


Of  two  volun- 
Ctry  feCtlcmeots, 
if  the  firi>  be 
made  abf)lute 
■gainft  the  in* 
tentionofche 
party,  the  fe- 
cond  ihAll  pre* 


the  attefted  Copy  of  the  firft  fettlement,  snd  alfo  give  to  the 
defendant  the  pofTcf&on  of  the  cftate  within  the  fame  time. 

Afterwards  the  defendant  Gilham  brought  a  bill  againft 
l^aldrediht  mother  and  Naldnd  the  fon,  to  have  this  attefted 
copy  of  the  firft  deed  of  fettlement  delivered  up  ;  and  coming 
on  to  be  heard  the  loth  of  February  1 7  20,  lord  chanciJ/or  de- 
clared that  the  faid  firft  deed  of  fettlement  of  the  26th  of  /V- 
bruary  1707,  ought  not  to  prevail  againft  the  latter  of  1713, 
for  that  though  the  firft  fettlement  was  fealed  and  delivered, 
yet  it  was  not  delivered  out  of  her  power ;  but  the  (aid  Katberine 
Naldred  kept  both  parts  thereof  in  her  own  cuftody,  that  (he 
might  dcftroy  them,  if  ftie  thought  fit ;  and  George  Naldred  the 
father  of  t;.e  infant  getting  a  copy  of  fuch  fettlement  fraudu- 
lently, and  by  a  trick,  ought  not  thereby  to  eftablifli  it  againft 
the  latter  fettlement ;  and  though  regularly  the  firft  voluntary 
fettlement  ought  to  prevail  againft  the  latter,  yet  if  the  firft  be 
gained  by  fraud  (and  the  fole  evidence  of  this  fettlement  was 
fo)  it  ought  not  to  prevail  againft  a  fecond  fettlement,  though 
voluntary.  And  notwithftanding  it  was  evident  Katherim 
Naldred  the  aunt  did  once  intend  the  prcmifTes  ftiould  go  to 
her  nephew  A^&fr^t/ the  infant;  yet  it  was  never  her  defign 
to  put  it  out  of  her  power  to  alter  or  vacate  the  fettlement  (he 
bs^d  made. 

Wherefore  it  was  decreed,  that  the  copy  of  the  firft  fettle* 
ment  which  Joan  Naldred  the  mother  confe/Ted  by  her  anfwer 
to  be  in  her  cuftody,  ftiould  be  brought  before  the  matter,  to 
remain  in  his  hands  till  further  order  of  the  court,  and  that 
the  defendant  Joan  the  mother  fliould  be  examined  upon  oath, 
as  to  any  other  copy  of  the  faid  deed,  and  if  there  had  been 
any  other  copy  made  thereof,  that  was  alfo  to  be  delivered  up, 
and  the  defendant  Joan  to  account  for  the  rents  and  profits  of 
the  premifTcs  received  by  her  or  her  late  hufl)and,  fince  the 
death  of  Katherine  Naldred  the  aunt,  whomade  the  fettlement, 
and  the  tenants  of  the  premiflcs  were  to  attorn  to  the  plain- 
tiff Gilham^  and  this  to  be  binding  to  the  defendant  George 
Naldred  the  infant,  unlefs  he  ftiould  fliew  caufe  within  fix 
months  after  he  came  to  age ;  but  no  cofts  on  either  fide,  un- 
lefs the  defendant  ftiould  put  the  plaintiff*  Gilbam  to  further 
trouble,  and  then    the  plaintiff  Gilbam  was  to  apply  to  the 

Court  for  his  cofts. 

His 
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His  Grace  the  Duke  of  ^eenjberry  andDaver^s     f  jg^  ] 
Cafe.     (In  Domo  Procerum.)  -     Cafc  169. 


TH  E  late  queen  jfnne  by  letters  patent,  dated  the  26th 
of  May  in  the  feventh  year  of  her  reign,  created  yatms 
then  duke  of  ^eenjberry  (the  prefent  duke's  father)  Varon  of 
RippMj  marquifiof  BevtirUy^  and  duke  of  Dovir^  to  hold  thefe 
titles  and  dignities  to  him  for  life,  and  afterwards  to  his  fecond 
fon  Charlis  (the  prefent  duke)  then  earl  of  SoBnuay  in  Scpt^ 
laady  and  the  heirs  male  of  his  body,  remainder  to  the  third 
fon  Giorge  Douglafs  and  the  heirs  male  of  his  body,  remainder 
to  the  fourth  fon,  i^c.  in  tail  male  fucceffively  (the  eldeft  fon 
of  the  late  duke  being  an  ideot,  and  therefore  palled  by  in  the 
patent.) 

In  purfuance  of  this  patent,  a  writ  iflued  to  fummon  the 
late  duke  to  parliament,  who  was  accordingly  on  the  19th  of 
Novimbn  1708  introduced  into  the  houfe  of  lords,  where  he 
took  his  feat,  and  continued  to  fit  arid  vote  in  two  fucceflive 
parliaments,  no  objedHon  being  made  to  fuch  his  right  at  any 
time  during  his  life* 

The  late  duke  died  during  the  infancy  of  the  prefent  duke, 
who  coming  to  age  petitioned  the  king  to  caufe  a  writ  of  fum- 
mons  to  be  liTued  to  him  for  his  coming  and  voting  in  parlia- 
ment. 

And  .on  the  i8th  of  Dectmher  I7I9.  his  majefly  referred  it 
to  the  houfe  of  peers,  to  take  the  petitioner's  claim  and  right 
into  coiifideration,  and  to  do  and  determine  thereupon  what 
fhould  be.found  juft  and  right. 

Upon  this  the  houre  of  peers  gave  leave  that  the  prefent 
duke  of  ^uenfbefry  fliould  be  heard  at  the  bar  of  the  houfe  by 
his  counfel. 


%  Eq.  Ca,  Ab. 

^o^•  pi.  I. 

Since  the  nnios 
a  Scotch  peer, 
made  an  Bogliih 
pecTy  cannot  by 
virtue  thereof 
fit  and  vote  ia 
parliament. 


[583] 


And  the  difficulty  was,  that  in  the  late  duke  of  (»)  'HemiU    (^)  D'c  Jovii 
/<?;2's  cafe  it  was  rcfolved  by  the  lords,  *«  that   no  patent  of   171 1.  * 

**  honour  granted  to  any  peer  of  Great  Britain  who  was  a 
"  peer  of  Scotland  at  the  time  of  the  union,"  fliould  intitle  him 
to  fit  in  parliament. 


This 
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Dolce  of  This  refolotion  wis  founded  on  the  conftruAion   of  the 

QviEvs-  articles  of  (a)  union  of  the   two   kingdoms   of  England  zxki 

cale.  Scotland^  2fur  which  union  the  patent  of  the  dokedom   of 

(#>  5  Ammm,  Dover  was  gnmted  to  the  duke  of  ^ueeMjitny  in  manner  abcnre 

**^  ^'  mentioned. 

The  iMTticks  ^  union  «ffc&ing  this  cafe  were  tike  4th,  aad 
and^23d« 

By  the  4th  article  it  is  cnaded,  ^  that  firom  Ae  time  of 
'^  the  union  there  (hall  be  a  communication  of  all  rights  and 
*^  privileges  belonging  to  each  kingdom,  except  where  it  is 
■^  otherwifeexprefil  J  agreed  by  the  articles.  •* 

By  the  ^ad  it  is  agreed,  '*  that  by  virtue  of  the  treaty  of 
*^  union,  fixteen  (hall  be  the  number  of  the  peers  of  Scotland  to 
^  fit  and  vote  in  parliament,"  and  there  the  method  of  chufing 
thefe  fixteen  peers  is  prefcribed. 

By  the  ^^d  article  it  is  agreed,  <<  that  thefe  fixteen  peers  thus 

^^  elcded  ihall  have  all  the  privileges  of  the  peers  of  parlia- 

[  584  ]       ^  men t.  of  Great  Britain.     Alfo  that  all  the  reft  of  the  peers  of 

^^  Scotland-  (hall  have  all  the  privileges  of  the  peerage  of  England^ 

"  excepting  only  that  of  fitting   and  voting   in  parliament.'* 

An^  it  was  urged  in  favour  of  the  petitioner,  that  in  thefe 
articles  it  was  difficult  to  find  out  words  which  could  be 
thought  to  difable  the  king  from  granting  to  a  Scotch  peer  a 
patent  of  peerage  of  Great  Britain  with  the  privilege  of  fitting 
in  parliament,  or  which  difabled  a  Scotch  peer  from  accepting 
fuch  a  patent.  £fpectal]y,<when  the  rule  of  law  was,  (and  it 
was  a'r(i1ewitboutexceptiQn)'thattheprerog9tive  of  the  king, 
of  which  the  law  was  fo  regardful,  could  not  be  taken  away 
by  any  a£l  of  parliament  without  plain  and  exprefs  words; 
more,  efpeciallyfo  valuable  a  part  of  the  prerogative  whereby 
the  crown  was  enabled  to  encourage  the  merit  of  the  fubjedh, 
by  beftowing  on  them  honours  and  titles. 

The  words  of  the  articles  Teemed  fo  far  from  importing  any 
fuch  di(ability,  that  there  was  not  fo  much  as  a  negative  in 
any  cf  the  articles  :  there  was  indeed  what  feemed  to  be  the 
revef  fe  of  this  conftru&ion,  tht  fourth  article  faying,  "there 
^  (hall  be  a  communication  of  all  rights  and  privileges  between 
**  the  fubje£ls  of  either  kin^om,  except  where  it  is  otherwife 

"  exprefsljr 
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<<  txprersly  agreed  by  the  articles/'    And  there  was  nothing      Duke  of 
expreflcd  to  the  contrary  in  any  of  the  articles.  ,        Qy  eens- 

So  that  the  fubje£h  of  each  kingdom,  without  any  prefer-  s^^* 
ence,  difadvantage  or  difcouragement,  were  to  be  equally  ca« 
pable  of  the  fovereign's  favour ;  and  /urely  the  Scotch  peers 
were  fubjefb  as  well  as  others ;  and  it  was  the  intention  of 
thcfe  articles  to  encourage  the  fubjeAs  to  do  their  beft  fervice 
to  their  fovereign. 

It  was  admitted  that  by  the  treaty  of  union,  only  (ixtecn     [  585  ] 
were  to  reprefent  the  peers  of  Scotland^  but  though  in  virtue 
thereof,  only  fixteen  peers  were  to  be  ikSied^  yet  this  did  not 
hinder,  but  that  by  letters  patent  more  peers  might  be  created. 

It  was  fubmitted  to  their  }ordihips,  whether  it  could  be  in* 
tended  by  the  above  mentioned  articles  of  union,  that  thofe 
Scotch  peers  fhould  be  in  a  worfe  condition  than  the  meaheft 
of  their  fellow  fubje6ls ;  nay  than  the  meaneft  of -their  own 
fervants  ^  in  a  Worfe  condition  than  tbcfe  who  are  no  fubjeAs, 
but  aliens ;  nay  worfe  than  criminals ;  fince  by  fuch  conftruc- 
tion  of  the  articles  as  would  difable  peers  of  Scotland  from  fit- 
ting here  by  letters  patent,  all  thofe  things  before  mentioned 
were  implied;  for. 

It  was  in  the  pdwer  of  the  king  (if  it  was  his  pleafure  fo  to 
do)  to  make  a  fervant  of  a  Scotch  pttv  a  peer  of  Great  Britain ; 
knd  then  it  were  pretty  ftrange  that  the  king  ihould  ndt  be 
able  to  make  the* mafter  fo.  It  was  in  the  power  of  the  king, 
for  fuch  merits  as  he  alone  was  judge  of,  to  beftow  honoui-s 
upon  the  meaneft  of  his  fubje£b.  It  was  in  his  power  to 
'  make  an  alien  bom,  firft  a  denizen  and  then  a  nobleman.  It 
was  the  crown's  prerogative  to  pardon  a  criminal :  and  if  it 
were  the  royal  pleafure,  and  fuch  criminal  fliould  have  done 
fervice  to  the  crown  (of  which  the  Crown  alone  was  to  judge) 
fuch  criminal  might  be  made  a  peer. 

And  it  Teemed  harfh  to  fay,  that  a  nobleman  dt Scotland^  by  .# 

all  the  fervices  of  his  life,  could  not  make  himfelf  capable  of 
becoming  a  peer  of  Great  Britain^  zvA  of  voting  in  parlrameiit 
by  virtue  of  a  patent ;  but  that  if  he  were  to  commit  treafon^ 
and  to  be  attainted,  by  which  he  wodid  forfeit  his  Jr^r;^  peer-      [  j;86  ] 
age,  and  then  were  to  be  pardoned;  from  die  time  of  fuch 

pardon 
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Dakeof       pardon  he  would  be  capable  of  being  a  peer  of  Great  Britdin 
i^VEEits-       yf\^}^  ^he  full  privilege  of  fitting  in  parliament. 

cafe.  ®"^  whatever  conftniclions  thcfe  things  might  receive,  the 

principal  cafe  was  out  of  the  articles  of  union,  and  (probably) 
a  different  cafe  from  that  of  any  other  peer  of  Great  Britain. 
The  prefent  duke  of  Dover  not  uking  this  dukedom  as  heir  to 
his  father  by  defcent,  but  by  virtue  of  a  remainder  limited 
thereof  to  him  as  the  fecond  fon  of  his  father,  the  late  duke  of 
^uenjberry. 

That  it  muft  be  admitted,  the  patent  of  dukedom  was  limits 
ed  in  remainder  to  tfce  fecond  fon,  by  his  then  title  of  earl  of 
SoItoway\  and  the  pretended  difability  againft  his  having  the 
privilege  of  fitting  in  this  houfe  as  an  EngUJh  peer,  and  as  duke 
of  D^oer  was,  that  at  the  time  of  the  union  he  was  a  Seotch 
peer,  (viz.)  earl  of  Solloway. 

Now  the  honour  of  the  earldom  of  Solloway  was  granted  to 

^ge  granted  to  '   bim  wben  an  Infant :  and  it  was  faid  to  be  a  rule  of  law,  that 

kc!lJiWcd"b7       incafoof  an  infant,  a  grant  ntade  to  him  during  his  infancy, 

h'lm  when  he       might  be  Waived  and  difclaimed  by  him  when  he  came  of  age. 

*^  *       And  the  known  diverfity  was,  that  what  came  to  an  infant  by 

«^defeent-(whiGh  was.  the  gift  of  law)  that  he  could  not  waive  ; 

but  whatever  came  to  the  infant  by  the  gift  or  grant  of  another, 

might  be  rclinquifhed  by  him  when  of  age. 

Alfo  it  was  faid  to  be  plain,  that  whatever  an  infant  did 
.waive  or  rcfufe  when  of.  age,  it  then  became  the  fame  thing  as 
if  the  grant  had  nev^r  been  made  to  him.  Thus  an  infant 
[  5°7  J  .  w,hen  of  age  might  rcfufe  any  cftate  given  to  him  during  bis 
.. infancy  i  and  the  reafon  of  the  law  was,  for  that  it  might  be 
more  for  the  infant's  benefit  to  be  without  the  eftate  or  grant, 
(which  proved  to  be  this  very  cafe)  and  no  acceptance  of  an 
infant  (hould  bind  him. 

That  for  the  fame  reafon  if  a  common  perfon  (and  it  holds 
as  ftrongly  if  the  king)  fbould  make  a  leafe  for  years,  or  grant 
.lands in  fee  to  an  infant,  he,  when  of  age,  might  waive  and 
refufe  it^  fince  the  rent  referved  might  be  more  than  the 
value,  the  eftate  might  be  more  incumbred  than  it  was  worth. 
Now  a  grant  of  a  peerage  was  within  the  fame  rule  of  law 
in  this  and  other  refpe£h  as  a  grant  of  land :  a  dignity  or  barony 
was  intailable  within  the<words  [lands  and  tenements]  aud 
comprized  therein,     i  InjL  20.     Again,  a  dignity  or  barony, 

though 
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though  intailed,  was  comprized  within  the  ftatut«  of  26  H.  8.        Duke  of 

cap.  17.  by  the  words  [lands,  tenements  and  hereditaments;!      Queens- 

berry's 
and  therefore  was,  though  intailed,   forfeitable  for  treafon;  ^^(^^ 

and  generally  fpeaking,  dignities  and  honours  were  governed 

by  the  fame  rules  of  law,  as  lands,  fome  few  inftances  only,  for 

particular  reafons  excepted. 

Confequcntly,  as  an  infant  when  of  age  might  refufe  or 
waive  a  grant  made  to  him  of  lands,  fo  might  he  refufe  a 
grant  of  an  honour  made  to  him  during  his  infancy,  and  ex- 
a£lly  for  the  fame  reafon  ;  for  an  honour  might  be  loaded  with 
an  incumbrance  as  well  as  land  ;  and  in  the  principal  cafe 
(as  fome  would  have  it)  the  Scotch  peerage  from  the  time  of 
the  union  was  in  hO.  clogged  and  loaded  with  a  great  incum- 
brance, fuch  an  incumbrance  as  was  a  perpetual  difability  to 
the  peer  and  his  ifluein  all  fuccecding  generations  from  fitting 
in  this  houfe. 

Wherefore  it  was  plainly  for  the  benefit  of  his  grace  the  [  588  1 
duke  of  Dover  (who had  two  honours  granted  him  during  his 
infancy,  one  of  which,  the  Scctch  peerage,  was  inconfiftent 
with  the  EngllJI)  one,  and  thought  to  difable  the  duke  from  fit- 
ting in  this  houfe)  to  waive  and  refufe  fuch  Scotch  peerage 
granted  him  during  his  infancy,  and  by  accepting  of  the  duke- 
dom of  Dcver^  to  elcdl  to  fcrvc  the  foverclgn  in  that  capacity 
which  fccmed  to  take  in  all  that  v/as  implied  in  the  other  and 
more. 

Itmuft  indeed  be  admitted  that  the  king  was  intitled  to  ths 
fervice  of  his  fiibjeft  in  what  capacity  he  pleafed  j  but  an  in- 
fant could  not  vote  in  this  houfe,  during  his  minority;  and 
now  upon  the  duke's  firft  attaining  his  age,  as  the  crown  ha4 
defied  that  he  fhould  ferve  as  an  Englijh  peer  and  duke  of 
Dover  J  he  was  ready  to  do  fo,  not  having  been  able  to  (It  in 
this  houfe  before,  or  when  an  infant. 

The  counfcl  further  obfcrved,  it  would  hardly  be  expeftcd 
from  them,  that  they  fhould  (hew  a  precedent  where  an  infant 
when  of  age  hr*d  waived  an  honour  granted  to  him  during  his 
infancy;  it  not  having  been  ufual  (unlcfs  in  the  royal  family) 
for  the  crown  to  bellow  honours  upon  infants. 

That  in  the  old  book*^  there  were  feveral  inflanccs  of  nobb-    /  ^  c,,  r  r.    • 
mens  refisnin^  and  furrcnderina;  their  honours  (a),  though-    Parii-rrmt, 

^        ^  ^  ^    ''  ^.       J.  id  Pu'U.k': 

acceptcd    ,:^\^. 
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QVCBNS- 

mEt&r't 

cafe. 


C589] 


£  590  ] 


aiccepted  by  them  stfter  their  coming  to  age,  and  though  de* 
fcended  to  them :  But  in  the  priocipal  cafe  they  did  not  go  fo 
far ;  they  only  held  that  an  honour  granted  to  an  infant  might 
be  waived  by  him  when  of  age.  That  this  being  agreeable 
to  the  known  rules  of  law  in  relation  to  eftatea  granted  to 
infants,  it  feemed  incumbent  on  the  other  fide  who  oppo(ed 
the  duke's  fitting  in  the  houfe,  to  produce  precedents,  Ihewing 
that  an  infant  could  not  waive  an  honour  as  well  as  land 
granted  to  him  during  his  infancy. 

However  they  fliould  cite  one  cafe,  that  of  the  lord  Aberga^ 
venny^  \%C9.  70.  Where  Edward  Nevil in  the  fecond  and  third 
of  queen  Aiary  was  called  by  writ  to  parliament  by  the  title  of 
lord  Abirgavifinyy  and  dying  before  the  parliament  met,  it  was 
refolvc^d  8  Jac*  i.  by  the  lord  chancellor,  the  two  chief  ju- 
ftices,  chief  baron  and  diverfe  other  judges  then  prefent  in  the 
houfe  of  peers,  that  lord  Abergavtnny  was  no  baron ;  becaufe 
by  the  king's  command  the  writ  might  be  fuperfeded  or  coun- 
termanded, or  the  party  might  excufe  bimfelfto  the  king^  or  might 
have  waived  tt  and  fubmitted  himfelf  to  a  fine ;  as  where  one 
diftrained  to  be  a  knight,  or  one  learned  in  the  law  is  called  to 
be  a  ferjeant ;  the  ifluing  of  the  writ  alone  cannot  make  the 
one  a  knight  or  the  other  a  ftrjcant,  fincc  either  may  excufe 
himfelf,  or  fubmit  to  a  fine,  or  die  before  the  return  of  the 
writ.  So  that  from  this  cafe  it  was  faid  to  appear  that  the 
party,  though  of  age ^  might  refufe  being  made  a  peer  ;  and  if 
fo,  much  more  when  an  infant.  And  taking  it  that  fuch 
grant  of  an  honour  made  to  an  infant  might  be  waived,  it  then 
muft  plainly  relate  to  the  time  of  making  the  grant,  and  not 
to  the  time  of  the  waiver  only  ;  as  if  a  leafe  for  years  be  made 
to  an  infant,  rendring  rent,  and  the  infant  when  of  age  waives 
it,  this  plainly  difcharges  him  of  all  the  arrears  of  rent ;  where- 
as if  the  eftate  were  deveftcd  only  from  the  time  of  the  waiver, 
then  the  infant  when  of  age  muft  pay  the  rent  till  the  time  of 
the  waiver;  which  was  plainly  otherwife. 

Wherefore  as  the  waiver  of  the  honour  related  to  the  time 
of  making  the  grant,  itfollow'd  that  the  duk^  of  ^eenjberry 
and  Dover^  as  foon  as  he  came  to  age,  having  waived  the  grant 
of  the  Scotch  peerage,  his  grace  was  upon  the  matter  never  carl 
of  Sollowayy  and  fo  not  a  Scotch  peer  at  the  time  of  the  union  ; 
confequently  he  was  capable  of  being  made  an  Engti/h  peep, 

and 
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and:  not  in  any  fcnfc  within  the  refolation  of  the  duke  of      Duke  of 
Hamtltan's  cafe.  Quskk  $- 

BEaRT'& 

But  fuppofe  the  determination  Ihould  be  againft  the  prefent  cafe, 
dtike's  claim,  yet  if  he  fhould  happen  to  die  without  iffue  male, 
his  younger  brother  George  would  plainly  be  intitled ;  for  the 
dukedom  of  Dover  being  limited  by  the  fame  patent  after  the 
death  of  the  late  duke  of  ^eenjberry^  to  his  fecond  and  third 
Tons  fucceflively  in  tail  male,  they  both  took  their  dukedom 
by  purchafe  and  not  by  defcent ;  and  confequently  if  the  pre- 
fent duke,  the  fecond  fon,  ihould  die  without  iflue  male,  the 
third  fon  George^  who  was  not  a  Scotch  peer  at  the  time  of  the 
union,  would  be  plainly  intitled  to  the  dukedom  ofDover^  with 
the  privilege  of  fitting  in  this  houfe.  And  it  feemed  pretty 
ftrange  to  fay  that  the  elder  brother  fhould  not  have  fuch 
privilege,  but  that  all  his  younger  brothers  (hould ;  efpectally 
when  all  the  brothers  claimed  under  the  fame  patent  of 
honour. 

Much  more  was  faid  to  diftinguifh  this  cafe  from  the  refo« 
lution  in  that  of  (he  duke  of  i/^;7i/7/9;z ;  and  it  was  urged  chat 
there  was  qo  more  reafon  the  refolution  in  the  duke  of  Hami/^ 
ton's  cafe  fhould  preclude  them  from  fpeaking  againfl  it,  than 
that  the  refolution  in  favour  of  the  late  duke  of  i^eerfierry 
fhould  preclude  any  from  controverting  that.  But  that  rather 
a  refolution  in  favour  of  a  peer,  and  allowing  him  to  At  and 
vote  in  parliament,  was  flrongcr  and  more  to  be  regarded  than  [  59'  J 
a  refolution  to  the  contrary  i  fmce  the  noble  peer,  who  by 
virtue  of  any  refolution  came  into  this  houfc,  might  poflibly 
by  his  votes  and  debates  ocGafion  feveral  rcfolutions  which 
otherwife  might  not  have  been  ;  and  if  it  fhould  be  afterwards 
determfned  that  fuch  peer  had  no  vote,  the  fultor  whofc  caufe 
was  loft  by  the  vote  or  debate  of  fuch  peer,  rnufl  think  himfelf 
very  unfortunate.  But  on  any  refolution  of  the  houfe  againft 
the  admitting  a  peer  to  fit  and  vote,  that  terminated  only  in 
himfelf,  and  afFc6lcd  no  third  pcrfon,  as  the  other  cafe  would  ; 
fo  that  this  refolution  in  favour  of  the  duke  of  ^v^^'w/J^rry's 
patent,  and  admiting  him  to  fit  and  vcte,  though  it  were  only 
one  fmgle  refolution,  viould  flill  be  flrongcr  than  the  refolu- 
tion in  the  duke  of  Hamilton^  cafe. 

Upon 


-^ 


Dvkeof 

QuBgNS- 

berry's 

cafe. 


[59^  ] 
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Upon  the  whole  matter :  as  the  patent  under  which  the 
prefent  duke  of  ^uanjbtrry  and  Dover  claimed  a  right  to  fit 
in  this  houfe  had  been  allowed  in  his  father's  time  :  as  his 
father  to  the  time  of  his  death,  in  two  fuccefEve  parliaments 
did  fit  and  vote  here,  and  no  obje£lion  could  be  made  to  the 
prefent  duke's  claim,  but  what  might  likewife  have  been  made 
againft  that  of  his  father :  fo  it  was  hoped  the  houfe  would 
be  of  the  fame  opinion,  as  to  the  fon's  fitting  among  them,  as 
their  lordfhips  had  been  of  in  the  cafe  of  his  father,  it  being 
upon  the  (ame  patent.  And  as  his  grace  fucceeded  his  father 
in  his  honour,  fo  their  lordfhips  would  admit  his  grace  to 
fucceed  his  father  in  his  feat  in  that  houfe  which  was  belong 
tng  to  the  honour. 

But  upon  the  debate  of  the  queflion,  the  majority  of  the 
peers  were  againfl  allowing  the  prefent  duke  the  privilege  of 
fitting  in  their  houfe.  (i) 

The  lord  Cowper  was  of  opinion  that  the  king  could  not 
create  a  fubjeA  a  peer  of  the  realm  againfl  his  will ;  becaufe 
then  it  might  be  in  the  power  of  the  king  to  ruin  any  fub- 
]eSL  whofe  eflate  and  circumflances  might  Hot  be  fufficient 
for  the  honour. 

The  lord  Trevor  contra :  that  the  king  had  a  right  to  the 
fervice  of  his  fubje£ls  in  any  flation  he  thought  proper,  and 
inftanced  in  the  cafe  of  the  crown's  having  power  to  compel 
a  fubje^l  to  be  a  fherifF,  and  to  fine  him  for  refufmg  to  ferve. 

Alfo  the  lord  Qnvper  held  that  a  minor  might  waive  when 
of  age,  R  peerage  granted  to  him  during  his  infancy  j  efpecially 
in  this  cafe,  it  being  a  Scotch  peerage  and  amounting  to  no 
more  than  a  grant  of  a  difability.     But 

The  lord  Trevor  obferved,  that  in  lord  Abergavenny^ %  cafe 
It  was  admitted  the  king  might  fine  a  perfon  whom  his 
majefly  thought  fit  to  fummon  by  writ  to  the  houfe  of  peers, 
it  being  faid  there,  that  a  perfon  might  chufe  to  fubmit  to  a 
fine ;  and  if  it  were  allowed  the  king  might  fine  one  for  not 
siccepting  the    honour  and  not  appearing  upon  the  writ,  the 


(i)  However  in  1782,  the  duke  of  The  dukedom  of  Dfjer  became  extindl 
Hamilton  was  allowed  to  take  his  feat  in  by  tlie  dtfaih  of  the  lail  duke  of  S^eems- 
the  houfe  of  peers  as  duke  of  Brandon,     terrj. 

king. 
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king  might  fine  toiies  quotiesj  whtrc  there  was  a  refufal,   and       Duke  of 
confequcntly  might    compel   the  fubje^  to  accept   of  the       Queens 

-  B£R RX  S 

honour.  ^^^^^ 

And  that  it  was  not  to  be  prefumed  the  king  would  grant 
E  peerage  to  any  one  to  his  prejudice  or  wrong,  any  more  than 
that  he  would  make  an  ill  ufe  of  his  power  of  pardoning ; 
all  which  are  fuppofitions  {a)  contrary  to  the  principles  upon    W^^'***^ 
which  our  conftitution  is  framed,  which  depends  upon  the    jnert*«  argu. 
honour  and  juftice  of  the  crown.  "^^^^  ^J*^ 

Jtt  this  cafe  I  was  ofcounjel  with  thi  duka  j^Quecnfbury,  ijc. 


paje  i»7. 


*  Fawkcs  verfus  Pratt.  Cafe  170. 

Lord  Chan* 

THE  plaintiff  was  a  bankrupt,  and  brought  a  bill  againft         cellor 
his   fuppofed  debtor  the  defendant  Pratt^  to  compel       Parker* 

him  to  account.  l^\  ?\t^^' 

1.  pi.  3. 713. 

pi.  I.  They  only  m  defendaata  to  a  biU,  againft  whom  proceff  is  prayed. 

The  defendant  pleaded  that  the  plaintiff  being  a  bankrupt,       [*593  ] 
and  found  fo  by  the  commiflioners,  his  effe<Sls  were  a/Tigned 
to  A.  and  B.  for  the  benefit  of  the  creditors,  and  that  the  faid 
affignees  ought  to  be  made  parties. 

Upon  this  the  plaintiff  having  an  order  for  that  purpofe, 
amended  his  bill,  and  in  the  body  thereof  charged  the  affignees 
in  a  proper  manner;  but  the  prayer  of  procefs  was  (as  before) 
only  againft  the  defendant  Pratt.  After  which  the  defendant 
put  in  the  fame  plea  to  the  bill,  {viz.)  that  the  aflignees  ought 
to  be  made  defendants. 

Lord  chancellor :  The  plaintiff  may  complain  and  tell  ftories 
of  whom  he  pleafes ;  but  they  only  are  defendants  againft  whom 
procefs  is  prayed,  and  no  procefs  being  prayed  againft  the 
aflsgnees,  they  fiill  are  not  defendants,  confequently  the  plea  is 
good. 

■But  the  folicitor  (who  was  in  court)  pretending  that  the  re-  Upon  the  at- 
cord  was  right,  which  appeared  afterwards  not  to  be  fo,  and  ^l\^AtlyttT' 
the  plaintiff  being  a  poor  man  and  in  prifon,  and  this  fceming  »««««*>«  guJ^^r 
to  be  the  grofs  neglect  of  the  folicitdr,  the  plea  was  allowed,  gleA,  the  court 
the  bill  thereupon  amended;  but  the  cofts  were  ordered  to  be  topaVthtcISt. 
paid  by  the  folicitor. 

Vot.  I.  I  i  £owejci^ 
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Cafe  171.  ^  Bowers  ver/iu  Little  wood. 

Lord  Chan* 


ccUor  g^  N  E  died  inteftatc,  leaving  no  wife  or  child,  brother  or 

Pakkek. 

S  Eq.  Ca.  Ab« 


After ;  but  his  next  of  kin  were  an  uncle  by  his  mother *s 
439.  pU  37.       fide,  and  a  deceafed  aunt's  child. 

One  diet  iatcf* 

tote  leaving  an  gjicle  and  a  deceafed  aant't  foo ;  the  Utter  iliall  have  no  Hiarc  tfnder  tl^   datnte  of 

diftribuciofu 

I  *594  ]  The  latter  brought  a  bill  againft  the  uncle  for  a  Ihare  of 

the  inteftate's  eftate ;  to  which  bill  the  defendant  demurred. 

For  the  plaintiff  it  was  inflfted  that  upon  the  reading  the 
ftatutc  of  22  Car.  2.  cap.  10.  which  fays,  **  that  where  the 
**  inteftate  leaves  no  wife  or  child,  the  perfonal  eftate  (hall 
*^  go  to  the  next  of  kin,  and  their  legal  reprefenutives ; 
^'  provided  there  ftiall  be  no  reprefentation  amongft  collaterals, 
•*  after  brothers  and  fitters  children,"  lord  Cowper  had  in- 
clined to  think  that  brothers  and  fifters  children  fliould  refer  to 
the  word  [collaterals]  fo  that  the  child  of  any  collateral  bro- 
ther fhould  take  by  reprefentation  with  the  uncle  or  aunt  of 
fuch  child ;  and  it  was  faid  that  this  was  called  a  ftatute  of 
iijlrihution^  as  intended  to  be  diffufive  in  diftributing  the  in- 
teftate's  effciSs,  to  prevent  any  fingle  hand  from  fweeping  away 
the  whole  perfonal  eftate ;  and  to  difpofe  of  it  fo  as  that  all 
the  near  relations  of  the  inteftate  might  be  provided  for,  by 
which  conftruftion  the  ftatute  would  do  the  moft  good ;  that 
it  would  be  hard  the  inteftate's  uncle's  fon  by  the  father's  fide 
who  bears  the  name,  fliould  be  quite  excluded  by  an  aunt 
of  the  mother's  fide,  married  (it  may  be)  to  a  ftranger  ;  thit 
(*)  Ante  28.  as  to  P^/r's  cafe  (<7),  where  the  inteftate  left  a  dcceafed  bro- 
ther's child,  and  a  deceafed  brother's  grandchild,  upon  which 
It  was  adjudged  that  the  grandchild  (the  inteftate's  grand 
[  595  J  nephew)  ftiould  not  take,  this  might  be  admitted ;  becaufe 
the  provifo  fays,  "there  ftiall  be  no  reprefentation  among 
•*  collaterals  after  brothers  and  fitters  children,"  and  there 
Was  a  grandchild  of  a  brother,  who  'xi^  the  exprcfs  words  was 
excluded. 

Lord  chancellor :  In  Pen\  cafe,  the  grandchild  was  nephew 
t*  rlic  perfon  wiih  whom  he  claimed  to  come  in  for  a  (hare, 

^ut 


J 
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kut  yet  the  htter  took  the  whole.  Wherefore  that  is  a  caic  Bowbrs  9» 
m  point;  and  indeeed  I  apprehended  this  matter  to  have  I^ittLi*, 
been  fettled,  and  that  the  pradice  in  the  fpiritual  court  had  *    * 

been  conformable  thereto.  What  has  been  urged  with  re- 
gard to  the  hardfhip  of  the  cafe  is  nothing ;  for  fo  it  may 
ieem  hard  that  if  an  inteftate  leaves  a  deceafed  brother's  only 
ion,  and  ten  children  of  a  deceafed  half-fifter,  the  ten  children 
of  the  deceafed  haif-fifier  fhall  take  ten  parts  in  eleven  with 
the  fon  of  the  deceafed  brother  5  and  yet  the  law  is  fo,  wtift^^Inir' 
becaufe  they  all  take  ^  capita^  and  not  by  way  of  rcpre-    Waiih,  Prect. 

icntation.  eery  54,  deter* 

mined|  at  it  it  there  fald,  by  lord  Sonunert  on  greic  dclibtrasioiu 

Wherefore  the  court  allowed  the  demurrer. 


Mayor  and  Aldermen  of  Colchcftcr  verfus        ■■     Cafe  172. 

Lord    Chan* 

TH  E  plaintiffs  moved  to  examine  fome  of  the  co-plain-         c^Ho** 
tiffs,  faving  juft  exceptions;  and  the  defendant  made 


Parker. 


,      ,,,  .  Thecouftcia- 

the  like  motion.  not  make  an 

order  to  examine 
a  plaintiflf  de  bene  eflfe,  faving  juft  exceptions,  though  they  will  make  fuch  order  to  examine 
a  defendant}  but  the  defendant  ought  to  have  demurred  to  fucb  immaterial  pUintifT.  If  a  corpo- 
ration would  make  ufc  of  one  of  their  own  memberi  at  a  witnefs,  they  rnuii  dttfranchife  him. 

Lord  chancellor :  If  a  corporation  will  examine  any  of  their 
members  as  witnefles,  they  muft  (and  fo  is  the  courfe)  dif- 
franchife  them,  and  then  they  make  ufe  of  their  teftimony ;  [  59^  J 
but  upon  his  lordibip's  con(ulting  with  the  regifter,  it  appear- 
ed to  be  a  rule,  that  no  co-plaintiff*  ought  to  be  examined  as 
a  witnefs  on  behalf  of  the  plaintiff*;  there  being  this  ap- 
parent exception  againfi  him,  {viz.)  his  being  liable  to  anfwer 
cofts,  if  the  event  of  the  caufe  fliould  prove  againft  him. 

Yiuthy  lord  chancellor^  there  is  more  rcafon  that  the  de- 
fendant (hould  be  at  liberty  to  examine  one  of  the  plaintiffs 
in  this  caufe.  Firfl^  becaufe  the  defendant  cannot  disfran- 
chife  any  of  the  corporation,  as  the  piaintiff'may.  Secondly^ 
if  the  plaintiff*  fwears  any  thing  againft  himfelf,  it  is  good 
evidence  againft  him,  though  nothing  that  he  fwears  can  be 
evidence  for  him. 

Neverthelefs  the  praflice  is  otherwife ;  and  this  fecms  to 
j^e  in   imitation  gf  the  common  law,  where  the  defendant 

I  i  2  cannot 
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Mayor  vid     otnnot  examine  the  plaintiflT}  and  though  equity  goes  fo  far 
Aldcnnen  of  ^  ^^  gjy^  ^j^^  gj^  j^^  ^^  examine  a  drfindant  di  Une  effi^ 

TE&  V.  — —  7^^  ^^^^  ^^^^  ^^  ^'^^  ^^^  extended  to  a  plaintiffy  who  if  he 
be  an  immaterial  plaintiflFy  the  defendant  may  demur. 

N$ti }  The  mediod  of  disfranchifing  is  by  an  informatioii 
,        in  nature  of  z  quo  warranto  againft  the  member,  who  confefies 
the  information,  on  iriiich  the  plaintiff  obtains  judgment  to 
disfranchiie. 


D  E 


D£  CS97] 

Term*  S.  Hillarji,  lyig. 


All  Souls  College  vtffus  Coddringtoo,  Cafc't^j. 

&  c  contra.  At  the  Rolls. 

Colonel   CMringttn  dcvifcd  to  JU  Soub  CtBege  in  Oxford  ^^  ^^'^^^^ 

in  thefe  words,  /  dtvtfe  my  Ithrmy  of  books  now  in  tbo  nowinthecuf- 

tuftcdyofMr.  Carfwell,  to  All  Souk  College  in  Oxford*,  and  cMiegt«2^ 

in  the  fame  will  he  devifed  to  the  faid  oolleee  4000/.  more  to  ^^^*  ^uyt 

"    ^  more  books 

augment  their  library.     After  which  die  teftator  bought  fc*   which  he  placet 
vcral  books  of  value  which  were  ^aced  in  the  faid  library.       b^*  ilSVltti 

•      '       .„  4000  h  more  to 

iDcrcafe  their  libntry  $  the  after-hottght  books  ihali  paif« 

Objefted,  That  the  books  purchafed  afterwards  fliould  not 
pafs }  becaufe  the  gift  is  of  his  library  of  books  now  in  the 
cuftody  of  Car/well^  which  word  [now]  muft  be  relative  tq 
the  time  of  making  the  will,  otherwife  muft  be  rejeftcdj  but 
it  was  faid  to  be  agaicft  an  eftabUihed  rule  in  the  conftru£l!oa 
of  wills,  to  reje(^  any  word  that  can  be  made  to  take  efieA  i 
it  W2B  admitted  that  without  the  word  [now]  the  will,  as  to  [  rgg  J 
the  perfonal  eftate,  would  relate  to  the  time  of  the  death  of 
the  teftator ;  /ecus  where  that  word  was  inferted  j  that  if  X 
ihould  devife  all  theleafes  which  I  now  have,  or  all  the  hor&t 
which  I  now  have  in  my  ftaUe,  aod  afterwards  purohafe  mora  *  ^ 

of  each,  thefe  new  leafes  or  horfes  would  not  pafs. 

Majier  of  the  rolls:  Where  I  devife  all  the  corn  novi  m  mjr 
barn,  if  that  corn  be  afterwards  fpent,  and  new  eorn  put  in^ 
fuch  new  corn  will  n9t  (a)  pafs:  jp^utifl  devife  all  my  flock  of  WT**J2fT 
Iheep  now  on  fuch  a  billy  or  in  fuch  a  paflurei  in  that  cafe,  be*  cootrsi^  •. 
caufe  (beep  arc  in  their  nature  fluctuating,  fome  muft  die, 
fome  be  killed,  and  fome  lambs  be  produced  which  will  after* 
wards  breed,  and  it  being  the  cafe  of  a  collcftivc  body,  the 
(beep  produced  aftervirards  iball  pais  y  and  this  is  within  the   viae  juitc4M« 

Mafttert  verfnt 
M4i«f,  mA  WlaA  tvfas  Jek^U  0$  Albone,  57$., 

li  3  loafon 
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Alt  Soxrts 
Colleger. 

CoDDRllfG- 
TON. 
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reafon  of  a  deviCe  of  a  p«rfonal  eftate,  which,  becaufe  always 
fludtuating,  (ball  therefore  relate  to  the  time  of  the  teftator's 
death ;  beildes  the  will,  as  to  perfoaals,  does  not  fpeak  till 
after  the  teftator's  death. 

It  is  natural  to  think  that  theteftator  did  not  in  the  prin- 
cipal cafe  intend  his  executor  (hould  be  garbling  the  library 
after  bis  death,  by  picking  out  the  books  bought  fince  tb€ 
making  the  will,  which  appears  more  plainly  from  the  fubfe- 
quent  devife  of  4000  /•  to  the  college  to  buy  books,  fo  that  his 
defignmanifeftly  was  to  increafi  rather  than  diminijb. 

As  to  the  cafes  that  have  been  put  of  a  devife  of  all  the 
leafet  which  I  now  have,  or  of  all  the  horfes  now  in  my  ftable, 
and  afterwards  I  purchafe  more  of  each,  the  new  lea(es  or 
borfes  will  not  pafs ;  the  reafon  is  becaufe  thefe  are  particular 
chattels,  and  notpart^f  a  colledive  body  as  a  flock  of  ihecp, 
or  library  of  books.  Indeed  a  flock  of  ibeep  differs  fomewhat 
from  a  library  of  books ;  for  the  former  muft  of  neceflity  flue* 
tuate  as  above  i  but  there  is  no  necei&ty  that  books  fbould  be 
changed. 

However  in  this  cafe  It  was  decreed  that  the  books  after- 
wards bought  by  the  teftator,  and  put  into  this  library,  {hould 
pafs  to  the  college  by  the  will ;  the  court  being  of  opinion 
that  the  word  now  did  not  relate  to  the  books  which  were  in 
the  library  at  the  time  of  making  the  will,  but,  on  conftruc- 
tion  of  the  whole  fentence,  denoted  where  the  faid  library  was, 
and  might  be  intended  todiftinguifli  it  from  any  other  library 
oT  ihc  teftator's. 


Cafe  174.      i  -  Attorney  General  veffus  Wyburgh  &  al*. 


Lord    Chan- 
cellor 

PAaCER. 

#^.€9.  Ab. 

ity.-yk  II. 

In  •  fVjit  on  be* ' 

half  of  «  charity 

for  the  trreart  of 

•  rent-charge, 

AM  ftccefiary  to  make  all  the  Ur  tenants  «f  the  land  out  of  which  the  rent  Hroes,  partiec. 

L§rd  ihan^ttor :  This  is  in  nature  of  a  plea  in  abatement^ 

,       ,    and  uolefp  it  be  infified  on  in  the  anfwer,  and  the  particular 

3  '         •'  owners 


ON  E  charges  all  his  lands  in  CbigwiU  in  EJfex^  and  in 
SnifieUxxi  Middlefix  with  20/.  fit  amiurri  to  the  poor 
of  Endjuld.  And  an  information  being  brought  to  make  di<- 
veffe  lands  m  Endjuld  liable  to  the  charity,  leaving  out  the 
C£/jic;/i7 lands,  it  was  obje^d,  that  the  Chigwell  ^ands  oughi 
to  contribute,  and  the  owners  thereof  be  made  parties. 
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owners  (hewn,  I  will  put  the  owners  of  the  Endjuld  lands  to  Attorney 
take  the  labouring  oar  on  themfclvcs  to  find  out  the  Chigwell  General*:/. 
lands,  and  bring  their  bill  for  that  Jjurpofe  if  they  think  fit;   ^^»"*°"- 
for  at  this  diftance  of  time,  (the  chariuble  gift  being  in  1651.) 
the  lands   may  be  loft,  or  not   diftinguifliable,  or  purchafed 
without  notice;  and  if  the  charity  has  loft  the  Chigwell IzndSj 
it  would  be  ftrange  to  make  ufe  of  this  as  a  reafon,  why  it 
ihould  lofe  the  Endfuld  lands  likewife. 

*  Alfo  part  of  this  charity  being  given  for  the  cloathingof  fix  PariAloners  no 

poor  perfons  of  the  parifli  of  EndfieUy  lord  chancellor  would  not  J^/I'charit**' 

fufFer  any  of  the  inhabitants  of  Endfield  to  be  witnefies,  becaufe  gi^^n  to  the  pa- 

they  were   interefted,    as    being  eafed  in  the  poor    rates;  oniyaic^Ver, 

and  though  it  was  urged,  that  they  might  be  lodgers  there,  or  *"**  ©nethit 

perfons  not  contributing  to  the  rate,  and  that  it  was  incumbent  poor.    But  to 

on  thofc  who  took  the  exception,  to  make  out  the  contrary ;  houfe j[!?/^r, 

and  to  pay^  4cc«  unleft  the  contrary  be  made  appear. 

Tamen  per  Cur* :  The  witnefs  being  defcribed  to  be  of  the      [  •600  ] 
parifti  of  EndfieUj  yeoman, niuft  be  intended  an  houfe-keeper, 
and  one  liable  to  pay  parifli  rates,  unlefs  the  contrary  be  made 
to  appear. 

Wherefore  it  was  fent  to  the  mafter  to  inquire  whether  the 
lands  were  liable  to  the  charity. 

Blackborn  ver/us  Hewer  Edgley,  &  e contra.  (1).    Cafe  175. 

Lord  Chan- 

MR.  Hewer  late  of  Clapham^  being  a  fingle  man,   and         cellor 
having  a  vaft  real  and  perfonal  eftate,  and  a  near  rela-  .    Parker. 
tion,  June  the  wife  of  Samuel  Edgley,  for  whom  and  whofe    ^z%!pU  X,  311*. 
ifliic  he  intended  the  bulk  of  his  eftate  ;  by  will,  dated  the  9th   p»-  »<>•  3»4- 
oi September  lyiS*  after  having  declared  his  intention  that  his    pf.  ^,'^Q^.\\. 
name  and  fumily  ftiould  be  continued  by  fome  of  the  children   ^* 
of  his  coufin  Anne  Edgley^  directs  that  his  manner  of  houfe- 
keepingathis  dwelling  houfe  at  Clapham  fhoxjld  be  continued, 
for  one  year  after  his  death,  as   alfo  his  fervants  at  the  old 
falary,  and    that   1200/.   per  annum  ihould  be   allowed  his 
coufin  Anne  Edgley  for  that  purpofe ;  that  after  the  expiration 
of  that  year  his  coufin  Anne  Edgley  ftiould  continue  to  live  at         [601] 

(i)  Re;j.  Lib.  A.  1719.  fol.  445. 

I  i  4.  his 
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BtACKBORif  his  houfc  at  Clapbam^  and  that  her  fon  Hewer  EigUj  (hould  co- 
ir. Ldceley  y^^\^  ^jjj,  her  there,  in  the  fame  manner  as  he  tiien  did  with 
the  teftator ;  that  the  faid  Anne  Eigky  (hould  be  at  all  the  charge 
of  houfe- keeping,  fenrants  wages  and  coach-horfes  to  the 
number  that  he  maintained ;  and  to  enable  her  fo  to  do,  he 
direded  that  i2Co/.  per  annum  (hould  be  paid  to  her  by  quar- 
terly payments  for  her  life ;  and  that  in  cafe  her  fon  Hetver 
Edgley  (hould  marry,  and  his  mother  the  faid  Jnne  EdgUj 
(hould  think  lit  to  live  from  him,  and  to  quit  the  houfe  and 
furniture,  then  (he  to  have  250  /.  per  annum  for  life  ;  and  he 
devifed  all  bis  freehold  eftate,  and  alfo  the  refidue  of  his  pcr- 
fonal  efiate  to  truftees,  their  heirs,  executors  and  adminiih-a- 
tors,  in  truft  to  convey  all  his  freehold  eftate  to  the  faid  Hewer 
Edgley  for  life,  without  wafte,  remainder  to  truftees  during  his 
life,  to  preferve  contingent  remainders,  remainder  to  his  (irft^, 
b^r.  fon  in  tail  male,  remainder  to  his  daughters  in  tail  general 
as  tenants  in  common,  with  power  to  the  faid  Hewer  Edgley 
to  make  a  jointure  of  any  part  not  exceeding  half  the  premifles : 
and  \f  Hewer  Edgley  (hould  die  without  iflTue,  then  he  devifed 
that  the  premifles  (hould  be  fettled  in  fourths,  [viz.)  one 
fourth  to  his  coufin  John  Blackborn  in  fee,  another  fourth  to  his 
coufin  Abraham  Blackborn  in  fee,  another  fourth  to  his  coudn 
Anne  Jackjon  in  fee,  and  the  remaining  fourth  to  his  coufin  5i/- 
fanna  Edgley^  youngeft  daughter  of  the  faid  Anne  Edgley^  in  fee. 
And  in  cafe  all  or  any  of  the  faid  four  remainder-perfons 
(hould  be  dead  at  the  time,  when  by  virtue  of  the  faid  fettle- 
mcntliis  eftate  was  to  devolve  upon  them,  then  the  fourth  part, 
to  which  the  perfon  fodeadfhould  have  been  intitled  to,  if  living, 
(hould  be  conveyed  to  the  rcfpefiive  heirs  of  the  perfon  fo 
dead  ;  and  devifed  the  refidue  of  his  perfonal  eftate  (fubjeft  to 
the  aforementioned  legacies)  to  be  laid  out  in  land  and  fettled 
[  602  ]  in  the  fame  manner  as  he  had  before  devifed  his  real  eftate, 
^nd  made  his  t^-uftees  executors,  and  died. 

The  teftator  was  feifed  in  fee  of  fome  little  land  by  him 
always  implcypd  for  the  producing  hay  and  corn  which  was 
conftantly  fptnt  in  the  houfe,  and  the  land  was  plowed  with 
the  coach-hcrfes  which  the  teftator  kept. 

The  kinfman  Hewer  Edgley  married  the  daughter  of  Sir 
Simeon  Stuart^  and  he  and  his  wife  were  not  inclined  to  live 
yiXiYi  tb^  mother  Mrs.  Anne  Edgley  at  the  hoyfe  at  Clapham  5 
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Hrwer  Edgky  appointed  a  jointure  to  his  wife,  exceeding  a  BLACKBoiLir 
moiety  of  tlie  premiflcs,  and  Sufanna  Edgley^  one  of  the  four  ^«  £»CBt»x 
devifees  in  remainder,  died  without  iflue  unmarried. 

Samuel  Edgley  the  father  o{  Hewtr^  prepared  a  bond  for 
Hewer  Edgky  to  fign  for  the  payment  of  120/.  per  annum  to 
the  father  for  life,  which  the  fon  for  fome  time  declined  to 
execute,  faying  it  was  more  reafonable  that  the  father  fbould 
depend  upon  his  honour :  upon  which  the  father  left  the  bond 
with  him,  declaring  if  he  would  not  fign  it,  he  might  let  it 
alone.  But  afterwards  Hewer  Edgley  the  fon,  in  the  abfcnce  of 
the  father,  juft  before  he  went  to  travel,  did  fign  it,  and  di« 
re£led  that  it  (hould  be  delivered  to  his  father. 

In  this  cafe  the  following  points  were  dcbatedt  and  refolved 
by  the  lord  chancellor. 

Firji^  It  was  obje£bd,  that  though  the  houfe  at '  Clapham 
pafled  to  the  mother  for  her  life  if  (he  would  live  there,  yet 
only  the  houfe  and  curtelage  would  pafs,  and  not  the  land 
imployed  for  the  producing  hay  and  corn,  l^c*  and  the  ratner, 
becaufe  all  his  lands  and  freehold  eftate  were  devifed  elfewhere»  [  603  ] 
to  truftecs  for  the  coufin  Hewer  Edgley  for  life,  fcfc. 

SddperCur*:  By  the  fame  rcafon  it  might  be  objefled  that   By  a  devife  of  aa 
the  houfe  at  C/fl/>Atf;w  is  devifed  away,  which  however  is   not   *»o"f«  f «m  per- 

f  '  tincntiis,  only 

pretended.     It  is  true,  that  by  the  grant  or  devife  of  an  houfe   th«  girden  and 
(i)  with  the  appurtenances^  orly  ihp  garden  and  orchard  will    #ithVc;^'ut^bV 

pafs  with  the  houfe;  butthcdcvifc  of  the  houfe  (2)   with  the   *  ^cy'fc/'f « 
'^  .  ^  ^    '  houfe  with  the 

lands  appertaining^  will  pafs  the  land  in  queftion.     Now  the    land  appertain- 

intcntion  of  th^  t/eftatpr  was^  that  after  his  death,  glaring  the   Un/uluVny  oc! 

life  of  his  kinfwoipan  Jant  Edgley^  every  thing-  iOiould  be  car-   ^^^^^^  5*?"*: 

,  /      .       ^.  with  will  pafs. 

ried  on  and  tranfa^d  as.it  was  in  his  life-time,  and  this  to    One  dcvifcd  chac 
fuch  1^  nicetyjj  as  that  the  fame  number  of  fervants  and  even  of  {houidVontinnc 
qoach-horfcs  was  to  be  imployed,  the  fame  hofpitality  obferved,   ^^^^'^^^  *^  ***• 
the  fana^  horfe^  ufed  in  plowing  the  lands ;  which  could  not   ^  the  charge  of 
be,  uolefs  the  lands  were  to  continue  as  before  to  be  enjoyed   hoX"^nd^he 

fervants,  and 
coachottorfm  which  the  tefta tor  imployed  In  plowing  the  ground,   and  fpend  the  corn  ariiing  thereoa 
in  the  houfe  j  here  the  land  enjo\ed  wich  the  houfe  ihall  paf&  to  the  coufin  A. 


(1)  Vide  3  Com.  Dig.  442. 


(2)  Vide  Gulliver  v.  Pcynfz,  3  Wxlf.  141.     Doe  v.  Martin,  2  Black.  1 148. 


with 
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Blackborn    with  the  boufe ;  wherefore  as  it  Teems  to  have  been  his  inten- 

m*  EDOBtsr   |j^„  ^^^  ^^  ^^^  them,  let  thofc  lands  which  were  before  con- 

ftantly  enjoyed  with  the  houfe,  and  the  profits  whereof  were 

applied  to  the  maintenance  of  the  boufe,  continue  to  be  (b  en« 

joyed. 

Secondly^  It  was  infifted  that  it  appeared  plainly  Hewer  Edgje^ 
and  his  wife  and  family  were  to  have  the  liberty  of  cohabiting 
with,  and  being  dieted  by  his  mother  at  this  houfc  at  Qapbam  \ 
and  therefore  if  he  (hould  waive  that,  or  eled  to  live  from  his 
mother,  this  would  exempt  her  from  any  neceffity  of  expend- 
ing fo  much,  and  confequently  there  ought  to  be  a  proportion- 
able abatement  out  of  the  i20o/.  per  annumy'^YiiQh  was  allot- 
ted to  be  paid  to  her  for  houfe-keeping. 


One  deviref  an 
likM«fe,  and  di- 
ftft»  by  will 
that  an  annuity 
•f  iiool.  per 
annum   be 
paid  to  his 
coufini  and  that 
Ihe  ikall  main- 
tain her  fun 
there  \  the  fon 
chtifei  to  go 
Iromher*  Aill 
the  couHn  ihall 
have  the  uool. 
per  annum  in 
the  fame  man- 
ner at  if  the  fon 
baddieU. 

C  •604  ] 


'^Cur*:  I  admit  Hewer  Edgley  might  live  at  the  houfe  at  Clap* 
ham  with  his  mother  as  formerly  he  did  with  the  tefiator  \  but 
if  he  would  live  there  with  a  greater  number  of  fervants  or 
horfes  than  were  there  in  the  teftator's  life-time,  it  (eems  to 
me  that  his  mother  is  not  bound  to  maintain  them.  She  is 
only  to  maintain  him  in  the  fame  plight  and  manner  as  the 
tefiator  did  ;  neither  ought  there  to  be  any  abatement  of  the 
laoo/.  per  annum  by  reafon  of  the  fon's  abfcnce,  any  more 
than  there  ought  to  have  been  for  the  years  that  the  faid  Hewer 
Edgley  travelled  and  was  beyond  fea  after  the  teftator's  death  ; 
and  as  though  he  had  died,  there  (hould  be  no  abatement  of 
the  1200/.  per  annum^  by  the  fame  reafon  there  (hould  be  no 
abatement  inrefpeiSlof  the  voluntary  abfence  of  the  faid  Hewer 
EJgley ;  for  the  teftator  intended  that  in  all  events,  during  the 
life  of  his  coufm  Jnne  Edgleyy  there  (hould  be  the  fame  hofpi- 
tality  as  in  his  life-time,  only  in  cafe  Jnne  Edgley  (hould  leave 
the  houfe  (which  was  left  intirely  to  her  ele&ion)  then  indeed 
(he  was  to  have  but  250/.  per  annum^  inftead  of  the  1200A 
per  annum;  but  this  latter  fum  was  to  be  paid  her  very  exafUy, 
{viz.)  quarterly  during  her  (hiy  therej  and  care  is  taken, 
that  even  the  repairs  of  the  houfe  (hall  be  paid  out  of  the  other 
part  of  his  efiate. 

Thirdly^  Objcflcd  that  the  jointure  made  by  Hewer  Edgley 
en  his  wife,  exceeded  a  moiety  of  the  premiflefi  and  confe- 
quently, having  gone  beyond  the  power^  was  void. 


CvrV 
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Gur*:  Here  neither. is  nor  can  be  any  jointure^  for  as  yet  BtACKsoti^ 

the  fon  HnuiT  Edgky  has  no  legal  eftate  till  the  truftees  con-  ^'  EDOBx.ir 

vey  to  him,  and  until  he  has  an  eftate  be  can  pafs  none :  A  retUement 

wherefore  I  can  take  no  notice  of  thi»*  equitable  appointment ;  'mad^'on  a! 

nor  can  it  properly  come  in  queftion  at  this  time,  not  being  to  J|jj^  *i^*?'. 

take  efied  till  after  the  hufband's  deaths  and  perhaps  never  will^  ^^  ofanoiet/i 

as  he  may  furvive  his  wife,  fcttkmeat 

makei  a  join- 
ture of  what  czcee^t  a  moiety  \  court  will  take  no  notice  of  this  doriag  the  huftaiid^i  Ufcy  for  it  mat 
nt9tt  take  elfe^ 

t  ♦eos  ] 

Fnttrtbly^  Objeded,  that  Hiwir  EdgUj  by  virtue  of  the  words 
[if  be  die  without  ijjue  9f  his  body]  (hould  have  an  eftate-tail  in 
the  premifTes,  and  then  it  would  be  in  his  power  to  bar  the 
remainder  by  a  recovery ;  and  this  was  the  rather  an  eftate- 
tail  in  him,  for  that  otherwife  the  daughters  of  his  fon  could 
never  take,  which  would  be  againft  the  teftator's  intention. 

To  which  it  was  anfwered,  that  here  was  an  exprefs  eftate 
for  life  limited  to  Hewer  Edgley^  and  the  words  [if  he  fliould 
die  without  iffue]  being  only  words  of  implication,  would  not 
merge  and  deftroy  an  exprefs  eftate  for  life,  according  to  jBoto- 
j&A/  and  Popbem^  ante  54. 

But  the  court  exploded  the  notion,  that  words  of  implication  in  a  devife  of 

ihould  not  turn  an  exprefs  eftate  for   life  into  an  eftate-tail,  {fft'^^a^f^' 

and  faid,   that  if  I  devife  an  eftate  to  A.  for  life,  and  after  his  die  without 

d<;ath  without  iflue,  then  to  B.  this  will  give  an  eftate-tail  to  B."tho*  here 

J.  according  to  Sunday's  cafe,  9  Co.  127.  *.  t    But  here  being  '^*^^  ^^^j^^* 

a  limitation  upon  Hewer  Edgley*%  death  to  his  fons,  and  after  to  A.  yet  the 

to  his  daughters,  the  following  words    [j/*  Hewer  Edgley  word?wi"uani 

Jhould  die  without  ijue]  muft  be  intended,  if  he  fliould'die  with-  ^^,1°^''^,*"  jj^g 

out  (a)  fuch-ifTue.     And  as  to  what  had  been  urged,  that  un-  lands  are devifed 

Icfs  thefe  words  were  to  create  an  eftate-tail  in  Hewer  Edgley^  remainder  to* 

his  fon's  ♦  daughters  could  not  lake ;  it  did  not  appear  the  tcfta-  trufteet,*c;- 

tor  intended  Heiver  Edgley's  fon's  daughters  fliould  take,  for  he  hiifirft,  ftcfott 

toight  think  that  on  Hewer  Edgley*s  dying  without  ifliie  male,  i"d?f  A.*diia*^ 

without  ifluei 
then,  &c.     Tbif  will  not  give  an  eilate-tail  to  A.  but  the  words  [without  iflue]  mutt  be  inceode4 
without  fuch  iffue. 

(tf)  Vide  the  cafe  of  Kumberfton  veifus  Huniberfton,  ante  33a.  [   *6o6   J 


f  Sed  quare,  for  in  Sundays  cafe  there  is  no  exprefs  eftate  for  life  given  to  th9 

^rft  dcvilcc,  ante  y/.  ^ 

his 
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Blackborh    1u'<  name  ind  family  would  be  dcteraiined,  for  which  reafim  be 

V.  Bdciley    might  limit  it  over  to  the  daughters  of  Hnoer  E^uy  himfelf; 

befides,  the  fon  of  Hiwer  EJgky  would  be  tenant  in  tail,  and 

when  of.  age  might,  by  docking  the  intail,  give  the  premifles 

to  his  daughters.  ( i ) 

fr^tw^'Jl!*        ^lA*'/'  Objeacd,  th'kt  on  the  death  of  Sufanna  Edgliy   the 

totruftccsaad  de vi fee  of  onc  fourth  of  the  prcmiflcs  in  remainder,   in  cafe 

traft  xowillj  Hnuer  E^Uy  (hould  die  without  ifliie,  her  fourth  part  was  not 

the  oremifTes  lo  ^^  Jefcend  to  hcr  elder  brother  and  heir  at  law  Hewer j  but  to 

A*  for  iitey  j'c  -  * 

mt\n^T  to  his     be  fubjed  to  an  executory  devife  to  fuch  perfon  as  would  be 
in  tail  maiefuc-  heir  at  the  death  of  Hewer  Edgley  without  fuch  iHue  as  afore- 

ceffivcly,  te-  fj^iJ    g^j  j^Qj  jQ  ygjj  jjj  jjjg  ^^gjm  ^^p 

mainder  to  bit  ' 

daughters  in 

uil-generaly  and  if  A.  iboold  dte  wStfaoot  iiruc,  then  the  premifes  to  be  fettled  on  B.  C.  D.  and  E.  to 

each  one  fourth  in  fee  j  and  io  cafe  amr  of  the  four  remainder  .periuns  die  without  iiTue^  the  truftces 

to  convey  fuch  fourth  part   in'  fee  to' the  refpedive  heirs  of  the  perfon  fo  dying}  one  of  the  perfoju 

diet  without  iflue,  her  louith  in  equTty  beioag s  to  hcr  bf other,  as  her  heir. 

Cmr*:  This  remainder  in  fee  of  a  fourth  part  does  veft  in 
Hewir  Edglef  as  heir  of  his  decea&d  {lAer  Ssifantiai  for  (he 
having  a  devife  of  the  fourth  part  to  her  in  fee,  the  words  di- 
recting a  conveyance  to  be  -made  in  cafe  of  her  death  to  her 
heir,  are  no  more  than  what  would  have  been  otherwile  tm« 
plied,  ist  exprejff  eor^  qua  tacite  infutu  nihil  operatur. 

Sixthly^  Neither  is  the  furniture  of  the  houfe  at  Cletpham  to 
be  fold,  while  Mrs.  June  Edgley  ftays  there  }  for  it  being  faid 
by  the  will,  that  if  (he  thinks  fit  on  the  marriage  of  Hewer 
EdgUy  to  quit  the  houfe  and  goods,  this  (hews  that  until  then 
file  was  to  enjoy  them.  But  the  words  are  not  itrong  enough 
to  carry  the  gobds  as  heir-looms  with  the  houfe  after  Mrs. 
[  607  ]  '^^  E^h  (hould  quit  it  or  die ;  then  they  (ball  be  fubjeft  to 
the  trufts  of  the  will. 

A  fon  In  plonti-  Seventhly^  As  to  the  fon's  bond  to  pay  the  lao  /.  per  annum  to 

fui  eircumftan-  his  father  5  the  words  faid  by  the  father  [that  if  the  fon  would 

faiie?rboiid  not  fign  it  he  might  let  it  alone]  might  be  fpoicen  in  fuch  a  maa-« 

*^^annuii  "^''  *^  ^^  amount  to  a  threatning,  and  with  dcfign  to   intimi-. 

Ibr  bu  life  ^  if  datc  the  fon ;  but  it  might  alfo  be   odierwrfe ;  and   the  foa 

^\t\o^ttL^-  having  faid  that  this  ought  to  be  left  to  his  honour,  the  father 

cioK,  good,  and 

what  woids  or  circumftances  will  not  bt  conftrned  a  coercion. 


(i)  Vide  Bamfitld  v.  Pop  ham,  ante  54. . 

feems 
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feems  to  have  accpiieiced  under  it ;  after  which  the  Am  as  bouml  Bl  ACKBoait 
in  honour,  without  the  privity  of  bis  father,  and  in  bis  abfence  ^''  E^^c'"* 
exectated  the  bond,  and  dire^d  it  to  be  delivered  to  his  ftther ; 
fo  that  foe  ought  appears  it  was  his  free  aft,  and  what  be 
thought bimfelf  obliged  in  honour  to  do;  and  therefore,  with- 
out any  proof  to  impeach  it,  ibould  not  be  fet  aitde  ia 
equity* 

Loyd  nserjus  Read.  Cafe  rye.    ' 

Lord  Chaa« 

A  Grandmother  put  i  oo  /•  into  the  exchequer  upon  the  (« )'        cellor 
aft  which  gives  14/.  per  anU  annuities  for  lives,  and       Parkee. 
her  grandchild  being  made  nominee,  the  father  of  the  grand-    &M.cap.»oI 
child  gave  a  bond  to  the  grandmother  to  repay  her  this  ico/.    Orandmother 

'  buy*  »■  annuitjT 

in  cafe  the  child  (hould  die  in  the  life  of  the  grandmother,  inx4i  pecceAts 

for  100 1.  In  the 

grandchild's  name.  ChUd^s  father  gives  the  grandmother  a  bond  to  repay  the.  100 1,  if  the  «hi}4 
diei  before  the  grandmother,  who  receives  the  iacome  and  keepc  the  talley,  the  grandchiid  Boluaf 
AO  claim :  this  no  truft  for  the  grandchild. 

The  talley  was  kept  and  the  income  of  this  annuity  receiv- 
ed by  the  grandmother  during  her  life,  and  difpofed  of  by  her 
will,  from  this  to  another  grandchild. 

Decreed  by  lord  chancelkr^  that  the  grandmother's  receiving  [  608  J 
the  income  of  this  annuity  during  her  life,  and  keeping  the 
talley,  and  no  claim  having  ever  been  made  by  the  grandchild, 
fhewed  the  grandchild  was  but  a  truftee  for  the  grandmother, 
and  if  this  was  at  all  a  truft,  it  mufl  be  always  &  ab  origtmio^ 
that  the  child's  father  giving  the  bond,  and  the  grandmother's 
accepting  it,  tended  to  make  this  flill  more  manifcft.  Then 
there  being  no  mention  made  of  the  truft  in  the  bond,  was  an 
inducement  to  think,  that  had  it  been  mentioned  therein,  the 
grandmother  would  not  have  accepted  it. 

The  court  thought  that  what  prevailed  with  the  father  to 
give  fuch  bond,  was  the  chance  of  the  grandmother*s  giving 
the  annuity  to  the  grandchild,  or  at  leaft  not  giving  it  from 
him  ;  and  that  probably,  if  the  grandmother  had  not  given  it 
from  him,  this  would  have  been  taken  as  a  conditional  gift  to 
the  grandchild  after  tbc  grandmother's  death ;  and  th;:t  the 
cafe  might  have  been  different,  if  the  grandmother,  or  parent 
bad  made  fuch  a  purchafe  in  a  grandchild's  or  ciiikl's  name, 

and 
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JjOY1>  V* 

^  Reap.    ^ 

(tf)  Vide  ante 
Lamplugh  t* 
Lailiplogh|iiz* 

(i)LordOfty 
▼erfut  l«dy 
Orey,  Hill.  30 
Car,%m  ti|d 
Tide  the  cafe  of 
Blliotteifus 
Ellioty  2  Cluuu 
Caicf^a^i* 


and  taken  die  profits  during  the  infancy  {a)  only  of  die  child, 
for  that  would  have  been  no  evidence  of  a  truft  for  the  parent. 
Sifus  if  the  parent  had  taken  the  profits  after  the  child's  coin* 
ing  of  age,  and  when  of  difcretion  to  claim  his  right. 

It  was  moreover  obferved  that  {b)  lord  Nattingbam  took  a 
diftin£Hon  where  a  parent  made  a  purchafe  in  the  name  of  a 
child  already  advanced,  and  thereby  as  it  were  emancipated : 
for  that  would  have  been  a  truft  for  the  father;  but  if  fucb 
child  were  unadvanced  before,  it  ought  (according  to  him)  to 
be  looked  upon  only  as  an  advancement  of  one  for  whom  he 
was  under  an  obligation  of  duty  and  confcience  to  provide^ 


Cafe  177. 

Lord    Chan- 
cellor 

.PAKKSa. 

ft-€q.  Ca.  Ab. 
aSo.  pi.  2* 
If  after  a  decree 
a  caveat  be  en- 
tred  to  ftay  the 
figning  and  in- 
roUing,  it  ftayt 
the  Agoing  aS 
days,  not  only 
afcer  pronoun  c* 
ing  the'dec'reey 
but  2S  days  from 
the  prefenting 
it  to  lord  chan- 
cellor to  be  in- 
rolled,  and  no- 
tice givpn  by  lord 

[♦609   ] 


♦  Burnet  verfus  Theobald. 

IF  after  a  decree  pronounced,  either  fide  enters  a  caveat, 
this  ftops  the  ligning  and  inrolling  for  twenty-eight  days, 
being  a  lunar  month ;  but  a  decree  being  ligned  and  inrolled 
after  the  twenty-eight  days  from  the  caveat  were  expired,  and 
within  twenty-eight  days  after  the  decree  was  prefented  to  be 
inrolled,  and  the  regularity  of  the  inrolment  being  referred  to 
the  mafter  Mr.  Holford^  he  certified  the  courfe  to  be,  that 
where  a  caveat  is  entred,  the  party  entring  it  has  twenty-eight 
days  after  the  decree  prefented.  But  lord  chancellor  thought 
this  an  unreafonable  delay,  there  being  00  rule  or  order  of 
court  for  that  purpofe.  ' 

cbanceUor^s  fccretary  to  the  clerk  of  the  other  Hde. 

On  the  other  fide  it  was  faid  that  the  end  of  entring  fuch 
caveat  was  to  give  the  party  a  reafonable  time  to  confider  of 
the  decree,  whether  he  (hould  fubmit  to  it,  or  rehear  the  caufe, 
which  end  would  not  be  anfwered,  unlefs  the  party  had  a  rea- 
fonable time  after  the  decree  Vas  drawn  up  and  pafTed  ;  and 
the  allowance  of  the  twenty-eight  days  after  the  entering  of 
the  caveat,  was  immaterial,  fince  thefe  are  commonly  fpent 
after  the  hearing  the  caufe,  and  before  the  decree  is  drawn  up 
and  paiTed. 

Alfo  the  mafier  certified  that  the  twenty-eight  days  upon 
the  caveat,  (hould  commence  only  from  the  time  that  the  lord 
«banccllor*s  fccreury  gave  notice  to  the  clerk  of  the  other 

fide. 
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fide,  of  the  decree  being  prerented  in  order  to  be  figned,  which    Bvrket  v. 
was  likewife  thought  by  the  court  to  be  ftrangC}  et  aiJ9um\      Thiobald. 

But  afterwards  this  matter  being  mentioned  again,  arid  a  r  6,q  j 
certificate  of  much  the  greater  number  of  clerks  in  the  office 
being  produced,  Ihewing  the  conftant  courTe  and  praftice  of 
the  office  to  be,  that  the  twenty-eight  days  (hoiild  be  account- 
ed from  the  time  of  the  decree's  being  prefented  to  the  great 
feal  to  be  figned  in  order  to  it's  inrolment,  and  notice  thereof 
given  by  the  fccretary  to  the  clerk  of  the  other  fide :  Lord 
chancellor  faid  this  feemed  to  him  to  be  the  conftant  praSice, 
and  the  mafler's  report  being  fo,  his  lordihip  would  not  over- 
rule it  on  a  motion,  but  on  the  contrary  held  the  report  to  be 
right,  and  according  to  the  ufage  and  practice  in  that 
cafe. 


Ex  parte  James.  Cafe  178. 

Lord  Chan- 

A    Was  bound  in  a  bond  to  B.  payable  on  May-day  then  celkr 

next,  J^  in  the  mean  time  becoming  a  bankrupt,  B.  Parkie. 

before  il&;r-^tfy  takes  out  a  commiffion  of- bankruptcy  a^ainft  ^.^pt/j. 

him,  and  the  commiffioners    having    fummoned    his   wife,  i^' f}'^', 

'                                                                     ^                                                 *  Creditor  by 

would  have  examined  her  touching   the  time  and  manner  of  bond  before  aay 

jt%  becoming  a  bankrupt,  but  {he  refufing  to  make  any  fuch  not  ukc' olt**' 

difcovery,  they  committed  her.     And  fome  of  jf's  creditors  f'>";"»*»fi'>n  of 

.                                        .                            •  t           •  bankruptcy, 

who  came  in  under  the  commiffion,  and  paid  their  contribu-  norouchtan/ 

tion  money,  imprifoned  J.  for  the  debt  for  which  they  fought  J^^  JJJ*^^ 

relief  by  the  commiffion;  and  upon  the  petition  oi  A.  and  fuchcommif- 
his  wife  difdofing  thefe  matters,  and  hearing    counfel   on 
both  fides. 

It  was  refolvcd  by  lord  chancellor^  firjl,  that  if  a  creditor  by 
bond  before  the  day  of  payment  fues  out  a  commiffion  of  bank- 
ruptcy againft  the  obligor  in  the  bond,  it  is  irregular,  and  fuch 
an  irregularity,  for  which  the  commiffion  ought  to  be  fuper- 

fcded  ;  for  though  it  be  debitum  inprafenti  {a)  yet  as  it  cannot  [  6ii  ] 

be  fo  much  as  put  in  fuit,  or  an  adion   commenced  upon  it,  [^^  ftitutc"of"* 

much  lefs  can  there  be  a  commiffion  of  bankruptcy  taken  out  7  0eo.  i.  cap. 

on  fuch  a  bond,  whereby  all  the  real  and  perlonal  citate  ot  the  and  how  thefe 

bankrupt  is  (as  it  were)  feifed  in  execution,  tkered*thc^t%i: 

in  that  point* 

Second^^ 
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JAHtU 


%  Vtrn,  7^. 
(/)  5  Ceo*  1* 

BMlcmft  bi  A^ 
t€ifkf  BmiuU 

W  eumtaed 
IdvcbiAf  kit 
Mva  baAkruft. 

ill^4t  M<cbc 
fir^to  cen- 

till  tlw  thing  (o 
lUcgtlhr  fMttir- 
ciof  bimW 
4oa«,  tbc  tvtiote 
CMiiJiiitiiitat  U 
AMfbC 


[612] 


Creditors  of « 
binkrupti  who 
come  into  the 
commifliony 
(h$\\  not  im- 
piiion  the  bank- 
rupt for  not 
plying  the  debt* 


t€C79Sf^  Tkttdaew:Srcft^biiikrepC€2BB0tbeexniiiiied 
agJioft  her  hatband  toadrlcg  ms  faakrvptcr.  Sbr  hj  the 
coamoo  law  cacooc  be  a  wimcis  (i}  for  or  agaiiift  her  huC> 
bond ;  and  thoagb  the  fonner  ftatutc  of  ai  7^.  i.  antborizcs 
the  cominifiocers  t3  ^  cxamiix  the  wiie  coochiiig  any  con- 
^*  cealmcna  of  tbe  goods,  cfteds  or  cftate  of  the  bankrupt," 
jet  neither  does  that,  or  the  (.0  !ate  ftamte  of  the  laft  feffiona 
extend  to  examining  the  bankrupt's  wife  touching  his  bank- 
ruptcy, or  whether  he  had  committed  anj  ad  of  bankruptcy, 
and  how  or  when  he  became  a  bankrupt. 

And  die  court  faid,  dut  until  die  late  ftatute  aboTemention- 
ed  concerning  bankrupts,  the  commiffioners  could  not  exa-> 
mine  the  bankrupt  himfelf  touching  his  bankruptcy,  and  that 
in  this  z£t  there  is  no  claufe  enabling  them  to  examine  the 
bankrupt's  wife  againft  her  hulband.  And  though  the  warrant 
of  commitment  of  the  wife  was  produced,  by  which  it  appear- 
ed that  the  commifioners  had  committed  her  4a  weO  ftr  r/- 
fi{fing  U  Sfctvtr  thi  g9ods  amd  effi&s  rf  thi  kmkrufi^  as  to  dif- 
cover  the  time  and  manner  of  his  bankruptcy :  yet  by  brd 
ihanalkr^  one  of  the  reafons  for  committing  the  wife,  being 
for  not  difco¥ering  how  and  when  her  hufband  was  a  bankrupt, 
and  ihe  being  to  continue  in  prifon  till  (he  ibould  make  this 
difcovery,  the  commitment  is  illegal,  and  (he  ought  to  be  dif- 
charged ;  and  accordingly  it  was  ordered  {he  (hould  be  dif- 
charged. 

Thirdly^  It  was  rcfolvcd  that  fuch  of  the  bankrupt's  creditors, 
as  came  in  under  the  commiffion  by  which  all  the  bankrupt's 
eftate  both  real  and  pcrfonal  (by  means  whereof  he  (hould  pay 
his  debts)  was  feifed,  fbould  not  be  allowed  to  imprifon  the 
bankrupt  for  not  paying  thofe  debts.  Wherefore  the  court  faid 
they  would  order  the  bankrupt  to  be  difchargcd  out  of  cuftody^ 
as  to  any  aftion  brought  by  thofe  who  had  come  into  the  cdn^ 
miflion  of  bankruptcy,  and  had  fought  relief  thereby  (i).  And 
though  It  was  objedted  by  Mr,  A^Ieady  that  the  bankrupt  ought 
not  to  be  difchargcd  until  he  had  perfefted  his  examination. 


(i)  Sed  vide  ex  parte  Salkeld,  ante  260. 


The 
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The  court  hdd  the  contrary;  for  itdM  not  appear  that  the      Ex  parte 
bankrupt  wasin  contempt  or  had  rcfufed  to  be  examined  ;  if      J^^***  . 
he  had,  yet  when:  the  commiffion   of  bankruptcy  was  irregu- 
larly (bed  ovit^  there  ought  not  to  be  any  proceedings'  upon  It 
by  way  of  examining  the  bankrupt,  or  otherwifc. 

Grantham  fc  aV  Commiffioners  and  Truftees  of  Cafe  179. 
the  forfeited  Eftates  ver/us  Alexander  Gor- 
don,    fin  Domo  Procerum.J 

BY  an  aft  of  pariiament  made  in  the  firft  year  of  king  Attainder  of 

Giorgej  for  the  attainder  of  eafl  marifchd  tf  aP^  it  was  Thomfi  Cor- 

enaded  {ine  aF)  «  that  if  major  .general  Thomas  Gordon^  laird  ^Tch*^[oJl 

of  j/uchiniiu/Sff  fhoHld  not  render  faimfelf  before  fuch  a  day,  wiiinotexteoa 

he  (hould  be  attainted  of  high  treafon.  p^tyr^f  his ' 

name  be  Alex« 
ander,  though  the  reft  of  the  defcriptiont  agree. 

Major  general  Gordon*^    chriftian    name    was    Mexandn      [  613  ] 
not  Thomas^  and  he  did  not  render  himfelf  within  the  time. 

The  commiffioners  of  the  forfeited  eftates  in  Schthni^  ad- 
judged that  the  rcfpondent  Alexander  Gordon  was  not  attainted ; 
whereupon  the  commtflroners  for  forfeited  eftates  ici  Englaiid 
appealed  to  the  houfe  of  lords. 

It  was  infifted  for  the  forfeiture,  that  here  was  a  full  de- 
fcription  without  a  chriftian  name,  (wz.)  major  general  G^r- 
doHy  laird  of  Auch'tniouU^  which  was  a  fuificient  certainty  j  for 
every  one  muft  know  who  was  meant  by  it ;  and  if  the  de- 
fcription  without  the  chriftian  name  was  fufficient,  then  utile 
per  inutile  non  vitiatur. 

That  as  in  I  Inft.  3.  «.  a  grant  made  to  John  earl  of  Pent" 
broke ^  when  his  name  is  William^  or  to  John  bifhop  of  Rochejier^ 
when  his  name  is  lyilliam^  is  good,  becaufe  there  can  be  but 
one  of  that  dignity,  but  one  earl  of  Pembroke^  and  but  one 
biftiop  of  Roehefler^  (wherefore  the  addition  of  a  falfe  chriftian 
name  would  not  hurt  it;)  fo  in  the  principal  cafe  there  being  ' 
but  one  major  general  Gordon^  laird  of  Juchintoule^  this  dc- 
fcripdon  could  anfwer  po  perfon  whatfoevei(|iut  the  refpon* 
dent. 

Vot.I.  Kk  Alfo 
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Crantram        Alfo  t^at  there  was  /ufficient  certainty  according  to  tbc 

«^.GoaDOK.    courfe  of  parliament ;  and  therefore  that  might  be  good  by 

way  of  impeachment,  which  would  not  be  fo  in  a  proceeding 

(«:  State  Trills,  j,y  indiament,  for  which  purpofe  Dr.  (a)  SachrviriFt  cafe  was 

f  M*  4*  900,  *  m        *  \     t 

cited. 
I  614  ]  For  the  refpondent  it  was  argued,  that  there  ought  to  be  a^ 

legal  certainty  not  only  in  tndiAments  for  capital,  but  for  all 
criminal  offences,  and  much  more  would  the  law  require  cer- 
tainty in  the  cafe  of  an  indi£lment  for  an  offence,  whereby  a 
man's  blood  was  to  be  corrupted,  his  eftate  forfeited,  and  his 
life  taken  aw^y  in  the  moft  formidable  manner. 

That  thou|h  it  might  be  true  (which  however  was  not  ad- 
mitted) that  an  attainder  would  be  good  by  the  defcription  of 
major  general  G^rdon^  laird  of  JuthintouU^  and  that  there  might 
be  fuch  a  man ;  yet  adding  a  wrong,  chriftian  name  was  much 
worfe  than  if  there  had  been  no  chriftian  name  at  all  \  for  there 
might  be  fuch  a  man  as  major  general  Gordon  laird  of  Auchin^ 
iouU^  and  yet  no  fuch  man  as  major  general  Thomas  Gordon^ 
laird  of  Auchintouk. 

That  the  cafe  cited  from  z  InJI.  3.  a.  might  be  allowed  to 
be  law,  and  yet  that  no  ways  like  the  cafe  now  under  debate ; 
becaufe  In  a  grant  the  law  takes  it  as  ftrongly  as  may  be  againft 
the  grantor,  ut  res  magis  valeaU  it  being  prefumed  that  fome 
valuable  confideration  was  given  for  the  grant,  and  it  would 
be  very  hard,  that  the  purchafer  by  reafon  of  a  miftake  of  his 
name,  (hould  lofc  his  purchafe  -y  wherefore  it  is  fufEcieht  to 
make  the  grant  good,  if  it  can  appear  who  was  intended  to 
take,  becaufe  the  grant  of  the  party  founded  upon  the  contrail 
of  the  party,  (hall  take  cffcft  according  to  his  intent,  and  pur- 
chafcs  may  be  good  without  either  chriftian  or  furname,  as  the 
cideft  fon  or  youngcft  fonofy.  S.  {i  Inft.  ubi/upra;)  but  in 
cafe  of  an  indidiment  the  conftrudion  is  not  to  be  according 
to  the  intent  of  the  indictment,  but  muft  be  ftriftly  ceruin  j 
and  if  an  indiftment  is  to  be  fo,  much  more  muft  an  attainder 
which  binds  for  ever,  both  as  to  life  and  eftate;  and  an  indi£l- 
r  6i<  1  mentofoneby  the  dcfcriptton  only  of  the  eldeft  or  youngeft 
fon  of  J.  S.  would  not  be  good. 

That  the  names  o^  Alexander  and  Thomas  were  two  as  differ- 
ent names  as  well  could  be,  and  therefore  it  was  impoffible 
that  Mexander  Cordon  could  be  intended  to  be  Thomas  Gordon. 

That 
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That  fuppofing  major  general  Alexander  Gffdon  were  at-  Sranthau 
tainted  by  his  right  name,  and  afterwards  pardoned  by  the*  **'•  cordon, 
wrong  name  of  Thomas  Gordon^  this  pardon  would  not  be  good, 
becauf»  it  could  not  he  intended  a  pardon  of  the  fame  perfon 
that  was  attainted.  And  it  would  be  very  hard  that  fuch  an 
attainder  as  was  in  the  principal  cafe,  Ihould^  notwithftanding 
the  mlftake  of  the  name^be  good  to  tah  away  a  man's  life,  and 
yet  that  z  pardon^  by  reafon  of  the  fame  miftake  of  the  name, 
fhould  not  be  good  to fave  the  man's  life;  [which  reafon  had 
great  weight  with  the  lords.] 

That  if  this  attainder  oi  Alexander  by  the  name  of  Thomas 
were  to  be  good,  an  innocent  man  might  be  executed  inftead 
of  the  guilty;  and  it  would  be  fufficient  to  fay  that  Alexander 
was  the  man  intended,  though  Tbonuis  was  the  man  attainted. 
But  as  incertainty  was  the  mother  of  confufion,  fo  it  was  the 
happinefs  and  excellency  of  our  law  to  delight  (a)  in,  and  («)  Ante  194. 
cfpecially  in  criminal  profecutions  to  require  certainty.  MiuhdiTerfui 

Rcynoldi* 

That  if  Alexander  Gordon  were  outlawed  by  the  name  of 
Thomas  Gordon^  the  law  in  that  cafe  would  allow  him  no  re<^ 
drefs  by  writ  of  error,  becaufe  he  would  not  be  hurt,  nor  any 
ways  concerned  in  the  outlawry  of  one  who  was  fuppofed  to 
be  another  perfon  :  and  yet  where  the  law  faid  the  perfon  was 
not  hurt  or  any  ways  concerned,  the  attempt  now  was  to  bang.  [  616  j 
that  man  and  to  taJte  away  all  his  ejlate. 

Tliat  the  objedion  was  the  ftronger  in  the  principal  cafe,  for 
that  the  not  rendering  bimfelf  (by  the  time  prefcribed  by  the  a£l) 
made  the  treafon ;  and  here  Alexander  might  well  think  him- 
ielf  not  the  perfon  intended  and  required  to  furrender,  when 
the  a6b  required  Ti^^^Tf^j  to  furrender ;  confequently  it  would  • 
be  hard,  that  his  not  doing  of  that  which  he  had  at  leaft  ytxy 
probable  reafon  to  think  not  incumbent  upon  him  to  do, 
fhould  render  him  guilty  of  the  higheft  crime  known  in  our 
law,  high  treafon. 

And  as  to  what  was  faid,  that  this  being  an  attainder  by 
parliament  differed  from  an  outlawry,  and  that  the  courfe  of 
parliament  made  it  ^ood  :  it  was  anfwered  that  impeachments 
in  parliament  differed  from  indi&ments,  and  might  be  juftified 
by  the  law  and  courfe  of  parliament  %  but  that  there  was  no 
K  k  3  other 
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GftAKTif  AM    oth«Mnethpcl  of  conftniing  an  a£t  of  parliaaient  (as  this  was) 
V.  GoR]>oN.    but  according  to  the  rules  of  law. 

Laftly,  that  if  the  refpondent  AUxander  Gordon  thus  intend- 
ed (as  it  was  faid}  to  be  attainted  by  the  name  of  Thomas^  had 
been  brought  to  the  king's  bench  bar,  that  court  would  not, 
nor  could  have  awarded  execution  againft  Jlexander  Gordon  on 
Ae  attainder  of  Thomas^  but  on  Jkxander^s  (hewing  this  to  the 
eourt,  they  muft  have  difcharged  him. 

Upon  which  the  counfel  being  withdrawn,  the  lords  adjourn- 
ed the  debate  till  the  next  day,  in  order  to  have  the  opinion  of 
all  the  judges  of  Englandj  when  the  lord  chief  jufticc  Pratt 
delivered  the  opinioh  of  them  all  ^  that  this  attainder  of 
[  617  ]  ^*  major  g(ititX2\  Thomas  Gordon j  laird  of  Juchintoukj  did  not 
*^  attaint  the  refpondent,  whofe  name  was  Alexander',  and  that 
^*  if  Alexander  Gordon  upon  fuch  an  attainder  had  been  brought 
^  to  the  king's  bench  bar,  and  had  made  this  matter  appear, 
^^  that  court  could  not  have  awarded  execution  againft  him.'* 
Upon  which  the  decree  of  the  commiiiioiiers  for  forfeited  eflates 
in  Scotland  was  affirmed. 


tn  Scotland  the 
trials  a  ad  profe- 
cudont  for  trea* 


Memorandum^  In  this  cafe  it  was  Idmitted  by  the  ceunfel  on 
the  other  fide,  that  by  the  late   ftatute   for  the   union  of  the 
(on  aK  the  fame    ^^q  kingdoms  of  England  and  Scotland^  treafons  and  profecu* 
tions  for  treafons  are  the  fame  in  Scotland  as  here. 

I  was  of  counfel  for  the  refpondent,  and  Mr.  Bootle  for  the 
appellants,  and  alfo  a  Scotch  lawyer  on  each  fide  f  • 


t  The  like  determination  was  made  by  the  lords  in  the  December  following,  in 
the  cafe  of  Grantham  Isf  aP  verfus  Farymhar/on,  who  was  pretended  to  be  attainted 
by  the  name  of  AUxander  Farfuhar/on,  whereas  his  chriflian  name  was  Patrick* 


D  E 
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C618  ] 


Vifcountefs  Montacutc  verfus  Her   Hufband 
Sir  George  MaxwelL 

THE  plaintiff  brought  a  bill  againft  the  defendant  her 
hufband,  fetting  forth  that  the  defendant  before  her  in- 
termarriage with  him  did  promife  that  (he  ihould  enjoy  all  her 
own  eftate  to  her  feparate  ufe,  that  he  had  agreed  to  execute 
writings  to  that  purpofe,  and  had  inftruded  counfel  to  draw 
fuch  writings,  and  that  when  they  were  to  be  married,  the 
writings  not  being  perfected,  the  defendant  defired  this  might 
not  delay  the  match,  in  regard  his  friends  being  there  it  might 
fhame  him :  but  engaged  that  upon  his  honour  (he  ihould  have 
the  fame  advantage  of  the  agreement,  as  if  it  were  in  writing 
drawn  in  form  by  counfel  and  executed;  upon  which  the 
marriage  toolcefFe£t,  and  afterwards  the  plaintiff  wrote  a  letter 
to  the  defendant  her  hufband,  putting  him  in  mind  of  his  pro- 
mife, to  which  the  defendant  her  hufband  wrote  her  an  anfwer 
under  his  hand,  expreiling  that  he  was  always  willing  ihe 
fhould  enjoy  her  own  fortune  as  if  fole,  and  that  it  fhould  be 
at  her  command. 


Cafe  i8o» 
Lord  Chaa- 
cellor 
Parker. 

Preced.  inChaii.. 

526. 

Gilb.  Chao. 

*44- 

I  Eq.  Ca.  K\. 

19.  pi.  4. 
I  Stra.  236. 
%  Eq.  Ca.  AW. 
59X.  pi.  6. 
An  agreement 
made  by  the 
hulband  before 
the  marriage, 
without  writingy 
within  the  fta* 
lute  of  frauds* 


[  6»9] 


To  this  bill  the  defendant  pleaded  the  ftatute  of  frauds  and 
perjuries  («),  by  which  "all  promifes  in  coafideration  of  (<i)29Car,^ 
**  marriage,  unlefs  figned  in  writing  by  the  party,  are  made  ^*^'  ^' 
'*  void ;"  and  averred  that  he  never  ilgned  any  proniife  or 
agreement  before  marriage  for  her  enjoying  any  part  of  her 
eftate  feparately,  which  he  pleaded  in  bar  of  any.relief  or  dif- 
covery. 

It  was  urged  againft  the  plea,  that  this  promife  was  on  the 

plaintiff's  fide  executed  by  bcr  intermarriage;  and  therefore 

like  the  fcveral  caies  in  which  equity  did  relieve,  and  compel  a 

mutual  execution ;  that  the  letter  written  by  the  defendant, 

though  after  niarriage,  was  an  evidence  under  hb  hand  of  the 

agreement  before  the  marriage,  and  fo   took  it  out  of  the 

ftatute. 

K  k  3  OxL 


/ 


Pe  Term.  Pafchx,    1720. 

Vifccuntcis  On  the  other  fide  it  was  faid,  that  the  exprefs  words  of  the 
MoKTA-      fiatute  made  all  fuch  promifes  in  confideration  of  marriage 

Maxwell.  ^^^^»  unlcfs  they  were  in  writing  figncd  by  the  parties  ;  and 
that  there  was  the  greateft  rcafon  for  it,  fmce  in  no  cafe  could 
there  be  fuppofed  fo  many  unguarded  cxpreflions  and  promifes 
ufed,  as  in  addreiTes  in  order  to  marriage,  where  many  pafla- 
ges  of  gallantry  ufually  occur,  and  it  was  therefore  provided 
by  the  ftatute,  that  all  promifes  made  in  confideration  of  mar- 
riage fliould  be  void  unlefs  figned  by  the  party.  That  it  was 
very  wrong  to  call  marriage  the  execution  of  the  promiie, 
when  until  the  marriage  it  was  not  within  the  ftatute ;  and 
the  ftatute  makes  the  promife  in  confideration  of  marriage  void ; 
therefore  to  fay  that  the  marriage  was  an  execution  which 
fhould  render  the  promife  good,  was  quite  fruftrating  the 
(latute ;  which  the  court  took  notice  of  and  approved. 

I  OdO  J  Lord  chancellor :  In  cafes  of  fraud,  equity  fhould   relieve, 

even  againft  the  words  of  the  ftatute :  as  if  one  agreement  ia 
writing  ftiould  be  propofed  and  drawn,  and  another  fraudu« 
lently  and  fccrctly  brought  ih  and  executed  in  lieu  of  the 
former,  in  this  pr  fuch  like  cafes  of  fraud,  equity  would  re- 
lieve; but  where  there  is  no  fraud,  only  relying  upon  the 
honour,  word  or  promife  of  the  defendant,  the  ftatute  making 
thofe  promifes  void,  equity  will  not  interfere ;  nof  were  the 
inftrudlions  given  to  cpunfel  for  preparing  the  writings  ma- 
terial, fince  after  they  were  drawn  and  ingrofTed,  the  parties 
might  refufe  to  execute  them,  and  as  to  the  latter,  it  confifts 
only  of  general  expreflions  ;  as  **  that  the  eftate  fliouId  be  at 
"  the  plaintiff's  command  or  at  her  fervice  ;"  indeed  had  it 
recited  or  mentioned  the  former  agreement  and  promifcd  the 
performance  thereof,  it* had  been  material.  But  as  this  cafe 
is  circumftanced,  allow  the  plea. 

Alfo  this  plea  being  in  bar  of  a  difcovery  as  to  all  matters, 
which  if  difcovered  and  admitted  might  be  barred  by  the 
ftatute,  fo  far  piay  ;he  ftatufe  be  pleaded  in  bar  of  fuch  difco- 
very.    (i). 


(i)  But  upon  the  plaintifps  amending  flatid  for  an  anfwer.    i  Stra.  t^6.     Sec 

her  hill  and  charging  feveral  additional  more  as  to  pleas  of  the  fiatute  in  cafes 

facts,  a  fecond  plea  ofthe  ftatute  of  frauds  of   parol  agreements  in   Id^^wAirs    v. 

j)uc  111  by  the  dcfbadant^  wa&  ordered  to  Holmes,  poft.  770, 
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Lewis  verfui  Chafe,     (i).  Cafe  181. 

Lord  Chan- 

TH  E  plaintiflF  being  a  bankrupt,  endeavoured  to  be  diC-         cellor 
charged  with  the  confentof  four  fifths  of  his  creditors       Parker. 

m  number  and  value,  upon  the  late  ftatute  j  the  defendant  a  *2^?pK*5,^^ 

creditor  preferred  his  petition  to  the  lord  chancellor  againft  >^5-  pj-  5* 

the  allowance  of  the  certificate ;   upon  which   the  bankrupt,  titiom  againft* 

in  confideration  of  the  defendant's  withdrawing  his  petition,  ^bMlu^^Jt'T  *^ 

gave  him  a  bond  for  hiswhde  debt.     Afterwards  the  bank-  certificate,  upon 

rupt's  certificate  was  allowed,  and  the  defendant  putting  the  ruptgiveahim 

bond  in  fuit  ♦  againft  the  bankrupt,  he  pleaded  the  ad  of  par-  ^tnf  JfT/' 

liament,  and  that  the  bond  was  obtained  in  order  to  procure  >^*»oje  debt  in 

bis  difcharge ;  and  on  a  verdiA  for  the  plaintiiF,  the  bankrupt  withdrawing  hit 

brings  this  bill,  infilling  that  the  bond  was  obtained  from  him  5^if|'noVr2ei? 

under  his  neceffities,  and  within  the  reafon  of  that  claufe  in  n^^  ^% 

the  {a)  ftatute  which  makes  bonds  void  for  confenting  to  the  ^IIq^  , 
bankrupt's  difcharge  \  and  it  was  reprefented  as  an  unconfcion*      r*62X  J 
able  thing  for  one  creditor  to  defire  more  than  bis  (hare  of  the 
bankrupt's  eftate  with  the  reft,  and  that  on  the  other  hand  the 
bankrupt  ought  to  be  favoured,  who  had  given  up  all  to  his 
creditors. 

Cur* :  Here  is  an  honeft  creditor,  and  the  bankrupt  if  he 
pays  him  all,  ftill  pays  but  what  in  confcience  he  ought.  He 
that  comes  into  equity  to  avoid  the  payment  of  a  juft  debt, 
ought  to  come  with  a  very  clear  cafe  if  he  hopes  to  fucceed. 
The  defendant  could  not  be  faid  to  do  amifs  in  petitioning  the 
great  feal  againft  the  allowance  of  the  certificate ;  neither  can 
it  now  appear  to  me  what  fuccefs  that  petition  would  have 
been  attended  with ;  it  may  be  he  had  juft  Caufe  to  petition,  and 
the  bankrupt  no  right  to  have  the  petition  difallowed,  and  the 
plaintiff,  if  he  had  a  fair  defence,  ought  to  have  made  ufe  of  ■  ^ 

it  againft  the  petition,  but  in  cafe  of  treating  with  the  defen- 
dant to  withdraw  it,  the  othei:  might  infift  upon  reafonablo 
terms  to  have  his  juft  debt. 

Suppofe  the  prefent  bill  were  to  be  difmift,  the  confcquence 
would  only  be  that  t)ie  plaintiff  muft  pay  what  he  juftly  owes } 

(0  Rer.  Lib.  B.  1719.^1.  27a* 

K  k  4  ^^»^^ 
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Lewis  V.      but  wrre  he  to  be  reliered,  the   defendant  would  thereby  be 

Ckask.        put  into  a  werfe  condition  than  any  of  the  other  creditors  ; 

for  the  bankrupt's  eftate  being  difiributed,  he  cannot  now  have 

his  proportion  thereof,  fo  that  he  muft  lofe  his  whdc  debt ; 

[  622  J  and  it  is  the  plaintiff's  fault  to  come^fo  late ;  which  maJces  the 
cafe  ftUI  the  ilronger  againft  him ;  nor  does  the  law  make  any 
difttn£lion  whether  the  bankrupt  became  fo  by  his  own  extra- 
vagant way  of  living  or  by  misfortunes ;  and  therefore  he  is 
the  le(s  to  be  favoured.  It  is  liard  enough  to  bar  creditors  of 
Che  full  remedy  which  the  law  gi^es  for  the  recovery  of  debts  ; 
indeed  where  the  words  of  the  fiatute  are  plain  they  muft  be 
fubmitted  to,  but  then  the  bankrupt  ought  in  all  fuch  cafes  to 
bring  himfelf  within  it.  And  it  would  not  be  £iir  to  put  the 
defendant,  who  has  the  law  of  his  Hde,^  in  a  worfe  condition 
dian  any  of  the  other  creditors  whofe  debts  are  exdnguifhed  by 
the  ftatute ;  therefore  difmifs  the  bill  with  cofts.  (i) 


( ()  Bat  this  cafe  althoagh  not  (hid-  fpiric  of  fcveral  fubieqaent  cafes,  Cowp. 
lywithinthclcticrof  thcftat.  5  Gco.a.  792*  Smitb  v.  Bromiej^  ic  J$n€s  v. 
feems  fcarcely  reconcileabie  with  the      Barkley,  Doag.  670. 


Cafe  182.       Edward  Trevor  eldcft  Son  of  1 
Lord  Chan-         Sir  John  Tfcvor,  late  Maftcr  vPlain tiffs ;    . 
ceiior  of  the  Rolls,  &  aj%  3 

Parker.  -^ 

John^Trevor  the  fccond  Son,   ?  Defendants. 

I  Iq.  Cz.  Ab.  Q I R  John  Trevor  late  mafter  of  the  rolls,  being  fcifcd  in  fee 

9  Mod.  i6i.  Vv  of  the  capital  meffuage  called  Brinkynall^  and  divcrfc  lands 

TE^'c'a.^Ab.  '"  ^^^  counties   of  Denbigh  and  Salcpy  on  his  marriage  with 

4^5.  pi.  4.  y^jj^g  Pulefon^  by  articles  dated  the  23d  of  O^ober   1669,    in 

One  articles  on  confideratlon  of  thc  then  intended  marriage,  did  for  himfelf  and 

tieTindi  on  ^^  his  hcirs  coveii^Tnt  with  thc  truftecs  therein  named,  before  the 

himWf  for  life,  ^^^  ^f  ^^q  years  to  fettle  and  afTure  upon  the  fald  truftees,  as 

remainder  to  the  •'         •  * 

heirs  of  his  body    they  the  faid  truftees  ihould  dire£l  and  appoint,  all  the  premiflcs 
trtfe!  whh""^'^     to  thc  feveral  ufes  in  the  articles  expreffcd,  asalfo  in  the  fettle^ 

covenant  to 

snake  this  ff tttemetiT  witR'm  fwc*  years,  or  in  default  thereof  to  (land  fcifcd  to  the  fame  ufei  j  thougli 

lAds  be  an  cft*tc.tail  at  law,  yet  equity  will  turn  it  into  a  ilrt^  lettlcmeat. 

..  .     .         '  ment 
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menC  and  •  conveyance^  as  fhould  bcKmrted  and  agreed  upon  by    TREvoi  v.* 
Sir  John  Trevor  and  the  faid  truftees,  and  to  no  other  ufc,  (vis.)       Trevor. 
to   the   ufc  of  him  the   faid  Sir   JoAn  Tr^^r  for  life  without     [  *623  ] 
wafte,  remainder  to  the  ufe  of  Jam  his  intended  wife  for  her 
life,  remainder  to  the  ufe  of  the  heirs  male  of  him  on  her 
body  to  be  begotten,  and  the  heirs  male  of  fucb  heirs  male 
bwfully  iiTuing,  remainder  to  his  own  right  heirs« 

Sir  John  Tnvor  by  the  fame  articles  covenanted  with  thfh 
truftees,  that  the  premifTes  (hould  remain  after  his  deceafe  to 
the  faid  Jane  his  intended  wife  for  her  life,  free  from  dl  in- 
cumbrances, and  in  cafe  the  ufes  therein  were  not  thereafter 
well  and  truly  raifed,  according  to  the  true  intent  and  mean- 
ing of  the  articles,  that  then  he  and  his  heirs  fhould  ftand  and 
be  feifed  of  the  premifTes,  until  fuch  time  as  a  farther  aflurance 
Ihould  be  thereof  made  to  the  uies  of  the  faid  articles* 

The  marriage  took  eiFedl,  and  Sir  John  had  ifGie  by  yam^ 
the  plaintiff  Edward  Trevor^  and  the  defendants  Jobn^  Mrthur^ 
Tudory  Anm  afterwards  lady  MiddUtm^  and  Prudtntia  Tnvor. 

No  fettlement  was  made  purfuant  to  the  articles,  nor  any 
requeft  by  the  truflees ;  and  the  plaintiff  Edward  incurred  his 
father's  difpleafure,  having  without  his  confent  OMrricd  a  wo- 
man of  no  fortune. 

Sir  John  Trevor  and  his  wife  Jans  levied  a  fine  of  the  jwe-  1692. 
mifTcs,  declaring  the  ufes  thereof  to  htmfelf  and  his  wife  for 
their  lives,  remainder  to  the  fecond  fon  the  defendant  J^ 
Trevor  in  tail  male,  and  io  to  the  younger  fons  in  tail  male 
fucceiTivcly  ;  and  this  fettlement  was  by  confent  of  the  plain- 
tiff's father  and  mother  delivered  to  the  defendant  John  Trevor^ 

Afterwards  Sir  John  (a)   Trevor  died  inteftate,  leaving  a      r  624.  1 
real  eflate  in   Ireland  of  about  900  /•  a  year,  and  fome  new   («)  May  20, 
purchafed  eftates  in  f^e  in  'England^   which   defcended  to  the   '7>7* 
plaintiff' £^Wri/  Trevor,  and  pofTefTed  likewife  of  a  very  great 
perfonal  eda^te,  the  phintiS  Edward^ s  Ihare  whereof  came  ta 
near  loooo/. 

The  plaintifF  Edward  Trevor  brought  his  bill  to  compel  the 
fecond  fon  John  Trevor  and  the  other  brothers  and  fifters  who 
claimed  under  the  fine  and  deed  of  ufes  of  Sir  J^hn  and  his 
wife,  to  convey  the  premif&s  to  himfclf  in  tail  as  heir  of  Sir 
John  Trevor  and  his  lady. 

And 
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Trbvor  v.        And  the  caufe  coming  on  to  be  heard  before  the  lord  chaii* 
Trevor.       ^cUor  Parker, 

For  the  younger  brother  it  was  infifted,  that  thefe  articles 
were  of  an  ancient  date,  {viz.)  in  1669  (about  fifty  jrears 
fince)  and  that  as  a  limitation  of  an  eftate  to  A.  for  life,  re- 
mainder to  the  heirs  male  of  his  body,  made  an  eftate-tail  in 
A*  fo  in  the  execution  of  articles  in  equity  they  would  follow 
the  words,  which  muft  create  an  eftate*tail  in  Sir  J§hn 
TriV0r. 

That  the  ufe  being  to  Sir  Jchn  Trtvor  with9ut  wqfte,  re- 
mainder to  the  heirs  male  of  his  body  by  the  faid  Jam,  made 
(tf)Ante37t.       no  alteration;  it  being   a  conftant  {a)  rule,  that  where  an 
Md  c'oodriitft'    ^ft*^^  is  limited  to  one  for  life,  with  a  remainder  (mediate  or 
verfus  WrighCy     immediate)  to  the  heirs  male  or  heirs  of  the  body  of  the  tenant 
for  life,  thefc  were  only  words  of  limitation. 

r  (2c  1  That  if  in  any  cafe  the  law  were  otherwife,  it  would  be  in 

that  of  a  divife  of  lands  to  A.  for  life  without  wade,  remain- 
der to  the  heirs  of  his  body ;  yet  even  in  fuch  cafe,  though  it 
were  an  exprefs  eftate  for  life,  and  though  there  were  the 
words  [fans  wafte]  and  though  the  intent  of  the  party  was 
allowed  to  prevail  more  in  a  will  than  in  any  other  convey- 
ance, it  would  notwithftanding  be  an  eftate-tai! ;  nay  even  in 
cafe  of  a'devife  of  a  truji  to  A,  for  life  without  wafte,  remain- 
der to  the  heirs  male  of  his  body,  it  had  been  decreed  an  eftate- 

{a)  VxU  inte       tail  in  Bali  and  Coleman  [b)  by  lord  Harcourtj  who  reverfed 

'**•  the  decree  of  lord  Cowper  in  that  cafe. 

Alfo  that  the  addition  of  the  words  [the  heirs  male  of  the 
body  of  Sir  John  Trevor  and  the  heirs  male  of  fuch  heirs  male] 
was  immaterial  and  but  tautology  \  for  the  deed  having  limited 
the  premifles  to  the  heirs  male  of  the  body  of  Sir  John  by  Jane, 
the  following  words  did  only  repeat  the  fame  thing  over  again  ; 
and  it  would  have  made  no  alteration,  had  thofe  words  been 
repeated  ten  times  over,  according  to  i  Co.  104.  Shelley^s  caie, 
and  that  of  Legate  and  Sewell  \  in  1706.  which  was  fcnt  out 
of  this  court  to  the  judges  of  the  common  pleas,  and  was  a 
much  ftronger  cafe. 

t  By  the  opinion  of  three  of  the  judges  of  C.  B.  com'  Tracy,    See  their  certifi- 
cates, ante  88. 

3  It 
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It  was  admitted,  that  if  the  limitation  had  been  to -Sir  John     Trevoe  <r; 
Trevor  fox  life,  remainder  to  the  heir  male  of  his  body  by  dame      ^*^^^** 
yam  (in  the  fingular  number)  and  to  the  heirs  male  of  the 
body  of  fuch  heir  male,  this  had  been  but  an  eftate  for  life  in 
Sir  John  Trevor^  by  rcafon  the  words  [heir  male]  were  in  the 
fingular  number  {a)  and  but  a  defcription  of  the  perfon,  having   jJrcL?*i*cafe  ^ 
a  fubfequent  limitation  annexed  to  them ;  but  even  in  that      [  626  ] 
cafe  it  would  have  been  a  contingent  remainder,  which  the 
fine  afterwards  levied  by  Sir  John  Trevor  and  his  lady  would 
have  barred.     But  in  the  principal  cafe,  the  firft  limitation 
being  to  the  heirs  male  of  the  body  of  Sir  John  by  Jane  (in  the 
plural  number)  would  have  made  an  eftate-tail,  had  it  been  in 
a  conveyance. 

That  it  was  true,  latterly  in  the  execution  of  marriage  ar- 
ticles, decrees  had  gone  according  to  the  intention  of  the 
parties,  as  being  a  matter  wholly  executory,  and  in  the  power 
of  equity  to  mould  and  turn  as  the  parties  intended ;  which 
yet  was  a  pretty  ftrained  conftrudion }  for  when  I  covenant 
to  convey  an  eftate  to  one  for  life,  remainder  to  the  heirs  male 
of  his  body  by  his  wife,  and  to  no  other  ufe^  (as  is  faid  here^) 
that  equity  ihould  fay  it,  Jhall  be  to  other  ufes^  [yi%.)  to  the  man 
for  life,  remainder  to  truftees  to  preferve  contingent  remain- 
ders, remainder  to  the  firft,  &r.  fon  of  the  marri^e,  feemed 
at  law  a  breach  of  the  covenant ;  and  it  would  found  hard^ 
that  there  (hould  be  no  other  way  of  performing  a  eovenant  in 
iquityj  but  by  breaking  it  at  law. 

That  the  conftruflion  of  thefc  articles  muft  be  the  fame  as 
if  they  had  come  under  the  CQnfideration  of  a  court  of  equity 
about  the  time  of  the  date  of  them;  and  then  there  could  be 
210  cafe  cited  wherein  equity  had  fo  far  taken  upon  itfelf,  as  to 
decree  the  hufband  but  an  eftate  for  life^  when  the  articles  faid 
he  fhould  have  an  eJiate-taiL 

However,  this  cafe  went  much  farther  ;  for  here  being  no 
Orttlement  of  the  premifles  made,  or  required  to  be  made  with- 
in the  two  years,  this  was  a  covenant  to  ftand  feifed,  by  virtue 
of  which  Sir  John  Trevor  was  aftually  feifed  of  an  eftate- tail 
V^fted,  and  thefe  articles  being  adually  executed,  were  not  [  627  ] 
(obe  executed  over  again  in  a  court  of  equity;  no  inftance 

could 
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TitcvoR  V.     could  be  givcn^  where  a  legal  eftate  veiled  by  a  mariage  iet- 
Trevor,       tlement  was  afterwards  altered  and  divefted  in  equity. 

That  fuppofe  this  fettlement  bad  been  by  way  of  leafe  and 
releafe  to  Sir  John  Tnvor  for  life  without  wafte,  remainder  to 
his  wife  for  life  without  wafte^  remainder  to  the  heirs  male  of 
bis  body  by  his  wife,  equity  would  never  have  altered  or  cur* 
tailed  the  fettlement,  or  turned  a  vefted  eftate-tail  into  an 
eftate  for  lifej  no  inftance  could  be  given  of  that  nature;  aad 
if  fo,  a  covenant  to  ftand  feifed  was  as  much  a  conveyance^ 
as  compleat  and  more  ancient  than  a  leafe  and  releafe  ;  for  the 
bargain  and  fate  for  a  year  was  but  a  modern  inventicm  f  of 
putting  the  grantee  into  poiieffion,  to  enable  him  to  take  a 
releafe. 

Again,  though  it  might  be  objected  that  this  covenant  to 
ftand  feifed  was  only  until  a  fettlement  ftiould  be  made^  yet  till 
then  it  was  a  vefted  eftatc-tail  in  Sir  John  Trevor  \  and  the 
future  fettlement  was  to  be  made  only  as  it  ftiould  be  agreed 
on  betwixt  Sir  John  and  his  truftees,  which  now  could  never 
be,  Sir  John  being  dead. 

In  the  next  place  it  was  urged,  that  the  equitable  jcircum* 
ftances  of  the  cafe  were  to  be  confidered. 

Here  was  an  eldeft  fon  who  had  provoked  bis  father  by  a 

very  improvident  marriage,  which  was  but  a  juft  occaiion  for 

[628  J      the  lattcr*s  giving   away  from  him  fome  part  of  the  eftate; 

notwithftanding  which,  his  father  had  ftill  been  very  kind  to 

him  : 

Firji^  By  leaving  to  deicend  upon  him  an  eftate  in  fee  in 
Ireland  of  about  900  /•  a  year,  which  with  the  timber  was 
worth  above  25000  /.  Secondly^  by  leaving  to  defcend  upon 
him  diverfe  lands  of  value  in  England^  purchafed  by  the  father 
after  the  making  the  fettlement,  being  above  200/.  a  year^ 
all  which  it  was  in  the  power  of  Sir  John  Trevor  to  have  given 
from  him.  Thirdly^  by  leaving  a  ftiare  of  the  perfonal  eftate 
to  come  to  him,  of  near  lOOOoA  value.  So  that  this  was 
more  than  an  equivalent  for  the  eftate  in  queftion,  which  the 
elder  brother  could  not  come  at  but  by  the  aid  of  equity. 


t  Sir  Francis  More  is  faid  to  have  been  the  firft  perfon  who-pradifed  this  way, 
by  chief  juilice  North  in  the  cafe  of  Barker  verlus  Keate,  z  Mod.  252. 

That 
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That  Sir  John  Triwr*%  permitting  thefe  lands  to  defcend  to    Trevor  <y« 
his  eldeil  fon»  was  giving  tbem  to  him ;  the  not  hindring  him      Trevor. 
of  them  when  in  his  power  lb  to  do,  was  a  gift  of  tbem  to  him. 
For  this  reafon  it  has  been  decreed,  {a)  where  a  man  by  mar-   W»  Vcrn.  s^%. 
riage*articles  covenanted  to  fettle  lands  of  loo/.  fur  annum  on 
his  eldeft  ion,  to  take  effe&  after  his  death^  that  the  leaving 
lands  of  100  L  a  year  to  defcend  to  fuch  (on,  was  in  equity  a 
performance  (i)  of  the  covenant.     So  likewi&  theftatuteof  n)Vm.7iQ» 
diftribution  makes  (as  it  were)  a  (i)  Will  for  every  inteftate.   Ante  BUnJ  vcr- 
and  confequently  this  eldeft  fon's  fliare  of  the  father*s  perfonal    324. 
eftate,  which  came  to  him  upon  his  father's  death,  is  a  legacy 
of  1 0000/.  left  him  by  his  father.    Wherefore  the  eldeft  fon 
could  not  fay  he  was  wronged  by  that  father  who  has  left  to 
defcend  or  come  to  him  an  eftate  of  about  four  times  the  value 
of  the  lands  in  difpute. 

But  the  orfe  was  ftili  ftronger,  if  it  was  confidered  that, 
when  this  fettlement  was  made  upon  Join  Trevor^  he  was  C  629  J 
then  a  younger  fon  unprovided  for,  and  bad  attained  to  man« 
hood  ;  that  equity  favours  fuch  provifions,  looking  upon  them 
as  in  nature  of  apurchafe;  for  which  reafon^  were  there  a 
devife  of  a  copyhold  without  a  furrender,  equity  would  fupply 
the  want  of  it  for  a  younger  ibo,  as  much  as  it  would  in  the 
cafe  of  apurchafe. 

Objefted,  The  articles  are  a  lien,  a  fpecific  lien  upon  thefe 
lands ;  and  if  the  eldeft  fon  has  in  equity  a  right  to  them  in 
fpecie,  the  &ther  cannot  bind  that  right  by  giving  him  other 
lands. 

Refp.  The  eldeft  fon  can  have  no  right  to,  or  lien  upon 
thefe  lands,  if  the  eftate  be  an  eftate-tail  executed  by  the  arti-^ 
cles,  and  confequently  barrable  by  the  father,  and  which  the 
father  upon  a  juft  provocation  has  barred ;  the  articles  are  then 
executed  inftead  of  executory. 

But  for  argument  fake,  fuppofe  this  were  otherwife:  a  court 
of  equity  Is  not  bound  to  execute  all  articles,  but  confiders 
the  circumftances  of  the  cafe  ;  and  if  hardftiips  would  enfue 
on  the  execution  of  fuch  articles,  equity,  under  thofe  circum- 
ftances, will  not  decree  an  execution. 


(l)  Vidq  Liikmire  v.  Earl  of  Carlijltj  poll.  3.   vol.  224. 


Articles 
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T«ivo«  V.  Articles  can  in  no  cafe  be  a  greater  lien  upon  land,  dian 
TaBvoa.  when  I  covenant  to  fell  my  land  to  another.  Suppofe  then,  I 
article  to  fell  my  land  to  another  for  half  the  value,  this  bein^ 
an  unequal  agreement,  equity  will  not  execute  it :  and  in  the 
principal  cafe,  hardfhips,  many  hard(hips  would*  enfue  the 
execution  of  the  articles.  The  intention  of  a  dead  father 
would  be  fruftrated  by  a  fon  who  had  received  from  his  fadier 
C  630  j  fo  ample  ah  equivalent ;  and  a  younger  fon  at  that  time  un- 
provided for,  would  be  defeated  of  his  intended  providon. 

Farther,  it  was  an  argument  that  the  only  eftate  intended 
to  be  efFe£hially  fecured  by  thefe  articles  was  the  mother's 
eftate  for  life,  (viz.)  her  jointure,  fince  the  covenant  of  Sir 
yohn  Trevor  went  only  to  this,  that  the  premifles  fhould  re- 
main to  her  free  from  incumbrances,  no  covenant  extending  to 
the  heirs  male  of  the  marriage* 

It  was  of  weight  alfo  that  the  late  metfter  of  the  rolls  (who 
had  fo  long  prefided  in  a  court  of  equity  with  great  experience 
and  repuution)  was  fo  far  from  being  apprehenfive  the  articles 
hindered  him  from  difpofing  of  thefe  premifles,  that  he  recited 
the  very  articles  in  the  fettlement  now  in  queftion,  and  was  fa 
for  from*  concealing  them  (which  it  feems  had  been  an  impu- 
tation Caft  upon  him  by  the  other  fide)  that  he  recited  by  this 
very  fettlement  his  intention  to  inrol  them  in  chancery.  His 
honour  was  fo  well  fatisfied  he  had  a  power  over  this  eftate,  as 
to  have  fold  part  of  it  to  a  purchafer  who  then  quietly  enjoyed 
it^  but  how  long  he  was  to  do  fo,  if  the  plaintiff  prevailed 
might  be  a  queftion. 

Upon  the  whole  matter,  the  law  was  for  the  defendant  yohn 
Trevor  the  fecond  fon ;  the  equitable  circumftances  of  the 
cafe  were  for  him  \  the  intention  of  his  dead  father  was  for 
him  ;  the  opinion  too  of  his  father,  who  might  be  juftly  faid 
to  have  been  a  great  judge,  was  alfo  for  him  \  and  it  was  hoped 
the  opinion  of  the  court  would  be  fo  to. 

But  lord  chancellor  decreed  againft  the  defendant  John  Trevor 
the  fecond  fon,  on  thefe  reafons :  ( i } 


(2)  Thefe  reafons  are  dated  more  at  i  Bro.    P.  C.  470.     Et  vide   Wefi  v^ 

length  in  1  Eq.  Ca.  Ab.  390.     And  fo,  Erijffej,  poft.  2.  vol.  349.  where  an  ac- 

Jones  V.  Laugbton,  1  Eq.  Ca.  Ab.  392.  tuai  fettlement  was  made  before  mar^ 

pi.  2.     Nandick  v.    Wilkes,    1  Eq.  Ca.  riage. 


Ab.    393.   pi.  5«      Cuj4i(k  V.  Cu/ack, 


That 
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•  That  marriage  articles  were  in  their  nature  executory,  arid  TanvoR  c • 
ought  to  be  conftmed  and  moulded  in  equity  according  to  the  f  S^^^^i 
intention  of  the  parties.  ^ 

Now  that  intention  was  plain  in  this  cafe,  and  the  con- 
fideration  extended  to  the  heirs  male  of  the  body  of  Sir  John 
by  his  lady,  as  well  as  to  her  in  refped  of  her  jointure. 

Befides  the  agreement  was  to  fettle  the  premifles  to  himfelf 
for  life  without  impeachment  of  wafte^  and  to  the  heirs  male  of 
his  body  by  Jdne^  and  to  the  heirs  male  of  fuch  heirs  male; 
fo  that  it  could  not  be  doubted  but  that  the  intention  was.  Sir 
John  (hould  have  an  eftate  for  life  only ;  and  the  privilege  of 
wafte  would  b^  to  no  purpofe,  if  he  was  to  have  an  eftate-tail, 
which  would  of  courfe  have  made  him  difpunifhable  for  wafte. 

That  if  within  the  two  years  the  wife's  truftees  had  called 
for  a  fettlement,  or  had  brought  a  bill  to  compel  a  perform- 
ance of  the  marriage  articles,  there  could  be  no  <|ueftion»  but 
that  according  to  the  feveral  precedents  which  have  .been  ia 
this  court,  equity  would  have  direfied  the  fettlement  to  iuve 
been  made  to  Sir  John  for  life,  remainder  to  his  firft  fun,  (sTr. 
and  to  fay  precedents  have  not  gone  fo  high  and  fo  far  back- 
wards as  the  date  of  thefe  articles,  feemed  immaterial  \  for 
what  is  reafon,  equity,  and  good  confcience  now^  always  waf^ 
and  always  would  be  fo. 

And  as,  if  the  truftees  had  applied  within  the  two  years,  in 
order  to  have  a  fettlement  made,  it  would  then  have  been  di- 
redled  to  be  made  to  the  flrft,  fsTr.  fon  of  the  marriage ;  furely  2  Vol.  43S. 
their  default  or  neg)e£t  fliould  never  hurt  the  iflue  of  the  mar-     [  632  ] 
riage ;  it  were  abfurd  to  fay  it  (hould. 

That  it  would  be  a  ftrange  and  vain  conftrudion  of  the 
articles,  if  Sir  John  ihould  have  fuch  an  eftate  by  them,  the 
limitations  of  which  the  very  next  day  he  might  by  a  fine  de- 
ftroy ;  and  making  fuch  a  fettlement  upon  the  firft,  ^c.  fon, 
would  not  be  a  breach  of  the  covenant,  becaufe  it  would  be  a 
fettlement  according  to  the  intention  of  it;  and  a  fettlement 
according  to  the  intention  of  the  covenant  is  not  a  breach^  but 
^performance  of  it. 

That  by  the  whole  fcope  of  thefe  articles,  they  were  never 
defigned  for  a  fettlement,  but  only  a  bare   agreement,  how, 

and 


Dc  Ten9«  Pafchae  i7ao. 

TitEvoK  V.  and  to  what  ufes  the  premifles  in  queftion  ihould  be  ibtded. 
Trbvok.  Yor  firft.  Sir  y^hn  Trrufir  covenanted, '  within  two  years,  to 
fettle  and  aflure  the  premifTes  to  truflees  and  d|eir  heirs,  as 
they  or  their  heirs  or  their  counfel  fbould  appoint,  to  the  feveral 
limitations  and  ufes  in  the  articles  mentioned,  and  alfo  in  the 
,  faid  fettlement,  asfhould  be  agreed  upon  by  Sir  John  Trevor 
and  the  truftees. 

That  the  covenant  to  ftand  feifed,  in  the  latter  end  of  the 
articles,  could  not  be  taken  as  a  final  fettlement  from  the 
words  of  it ;  and  the  precedent  part  of  them  were  provifional 
only,  {vizJ)  to  ftand  till  a  fettlement  (hould  be  miade,  effec- 
tually to  anfwer  the  intention  of  the  parties. 

That  ttie  articles  gave  a  right  to  the  eldeft:  fon  to  claim 
thefe  lands  in  fpecie,  which  if  he  infifted  upon,  he  muft  have  ; 
and  if  oth^  lands  had  been  given  to' him  in  fatisfadion,  fttUhe 
might  have  claimed  thefe  lands,  and  equity  could  not  have 
.  ^  .  hindered  him.  That  he  did  not  claim  iht.lrijh^  or  after  pui^ 
*•  ^^  -*  chafed  eftate,  by  the  gift  of  the/Jr/A^,  but  ra&er  of  prowdencti 
for  it  was  highly  improbable  that  the  father,  who  had  given 
his  fon  foch  a  charaAer  in  thofe  hard  and  fevere  expreffions  by 
his  deed  of  fettlement,  (hould  entertain  any  favourable  intei^ 
tions  towards  him.  And  that  the  eldeft  fon  being  a  purchafer 
under  the  marriage*articles,  muft  prevail  againft  a  voluntary 
conveyance  made  by  the  father  to  his  younger  fon. 

That  as  to  fuch  part  of  the  premifTes  as  was  fold  by  Sir 
John  for  a  good  confideration,  that  wzs  but  a  fmall  part,  and 
the  purchafer  would  ftiU  enjoy  it,  as  he  had  no  notice  of 
the  articles  at  the  time  of  his  purchafe. 

Then  his  lordfhip  cited  the  decree  ih  the  cafe  of  Bale  verfus 
CoJemafty  where  lord  Harcourt  made  a  diftin£)ion  betwixt  a  de- 
vife  of  a  truft  of  land  to  J.  for  life,  with  a  power  to  make 
leafes,  iffc.  remainder  to  the  heirs  male  of  his  body,  holding 
this  to  be  an  eftate^tail ;  but  that  in  articles  on  a  marriage  to 
fettle  lands  to  y/.  for  life,  faV.  remainder  to  the  heirs  male  of 
his  body  by  the  wife,  the  articles  being  executory,  and  but  as 
minutes,  the  fettlement  fhould  be  according  to  the  intention, 
and  confequently  to  the  firft  fqn,  i5fc. 

Laftly,  his  lordfhip  faid,  this  appeared  to  have  been  the 
opinionof  Sir  y(?A«  5rrrz;^r  himfclf,  and  fhewed  a  decree  made 
by  htm  to  the  fapie  effedl  upon  marriage-articles. 

That 
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.  That  if  this  coaftruftion  were  not  made  upon  marriage- 
articles,  it  would  give  way  to  fraud  and  over-reaching,  and 
to  the  defeating  of  the  manifcft  intentions  of  the  parties  in  fet- 
tlements,  in  which  the  iiTue  of  the  marriage  are  conddered  as 
purchafers. 

Wherefore  his  lordfliip  decreed  that  the  fecond  fon  J9hn 
Trevor^  and  his  younger  brothers  and  fitters  (hould  join  in  % 
fine  to  the  eldeft  fon,  to  hold  to  him  in  tail,  with  remainders 
tothe  ot4ier  fons  in  tail  fucceffively)  according  to  the  marriage* 
articles. 

From  this  decree  an  appeal  was  brought  in  domo  procerum^ 
where  the  matter  was  greatly  debated  by  lord  chancellor  and 
lord  Nottingham  for  the  decree,  and  lords  Trtuor  and  Harcourt 
againft  it;  but  at  length  the  decree  was  affirmed  without  any 
divifion,  (i).  ,  T 

I  was  of  counlel  for  John  Trevor  the  fecond  fon,  both  in  the 
court  of  chancery,  and  on  the  appeal. 

— ^ ' 1 i ~i .,^ 

(1)  2  Bro.P.  C.  112. 


Trivor  -w. 
Tmvoft. 

[6343 


Thomas  Blunden  &  Hcf- 
ter  ux'  ejus, 

Frances  Barker  Adminiftr* 
cum  Teftamcnt'  annex* 
Johannis  Hebbert  de- 
fund'  &  ar, 


?Qucr\ 


►Defcndentes. 


Cafe  183. 
At  the  Rolls, 


MR.  HMcrt  the  upholder,  a  freeman  of  X^;?^;/,  having    icMod,  45?, 
iflue  by  his  firft  wife  one  daughter,  the  defendant  Mrs.    J  e^.  ca.  Ab. 

Barker,  married  his  fpcond  wife  the  defendant  Hefter^  and  Feb.    *|!*p1'  "• 

'^  a65.  pi.  19. 

1684,  articled  before  marriage  to  fettle  lands  upon  her,  and  leave  On  a  frecman'i 

her  400/,  in  money.     The  wife  before  the  marriage  bpund  Try  p^rt^bcin^* 

hcrfelf*  to  a  truftce  in  a  bond  of  3000/-  penalty  (reciting  the  ^"I^*^^**  **y  ^°'"' 

articles)  upon  condition  the  bond  to  be  void,  if  (he   furviving  ihaii  have  the 

the  faid  7(?Aw  fliii^r/ her  then  intended  hufband,  and  on  the  wh«hlr[bc* 

hufband  or 
shildren.    Alip  whether  a  child*!  orphanage  part  bi|,barraUe  by  releafe  or  caifoant|  iot  a  valuable 


cofiUderation. 


Vol.  I. 


L  1 


f  *^IS  1 
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B4.vnDtvnf.   rcteiptofthc40o/.  (hould  rclcafc  to  his  heirs,  executors  or 
adminiftrators,  all  her  right  to  his  eflate  real  or  perfonal,  bjr 
virtue  of  the  cuftom  of  London. 
Jone  19, 1706.        Mr.  Hibbert  had  iflue  by  his  fecond  wife  one  daughter, 
married  to  the  plaintiiF  Blunden.     And  after  this,  adTancing 
his  eldeft  daughter  to   marriage,  by  the  marriage  writiogs 
4000/.  in  money  was  declared  to  be  towards  her  portion  ^ 
and  fome  freehold,  together  with  fome  leafehold  eftates  were 
fettled  upon  Mr.  Hebbm  for  life,   remainder  to  Mr.  Barkgr 
the  hufband,  his  heirs,  executors  and  adminiftrators,  and  this 
marriage   writing  (among  others)  was  figaed  and  fealed  by 
Mr.  Hebbirt  himfelf,  who  being  indebted  to  his  daughter  Barhr 
for  monies  and  rents  received  by  him  during  her  infancy  (and 
which  had  become  due  from  eftates  given  her  by  her  aunt 
and  other  relations),  Mrs.  Barker ^  before  her  marriage,  exe- 
cuted a  releafe  to  her  father  of  all  rights,  claims  and  demands, 
Nnrhich  (he  had  or  might  have  by  the  cuftom  of  the  city  of 
London^  faving  to  herfelf  whatfoever  her  father  ihould  volun- 
J^larch  i*  1715.    tarily  give  her.     Sometime  after  Mr.  Hebbort  made  his  will, 
whereby  uking  notice  that  his  fecond  daughter  had  married 
againft  his  confent,  he  gave  a  confiderable  eibte  to  his  wife, 
and  about  the  value  of  lOOoA  in  land  and  money  to  his  faid 
fecond  daughter,  and  after  feveral  legacies,  bequeathed  the 
furplus  to  his  daughter  Barker^  and  died. 

The  i^WmtxS  Bknden  and  his  wife  brought  their  bill  for  an 
account  of  the  pcrfonal  eftate  of  Mr.  Helbert^  infifting,  Firft^ 
That  the  freeman's  wife  having  given  a  bond  in  3000/. 
r  6^6  1  penalty,  to  releafe  her  right  by  the  cuftom  to  the  heirs  exe- 
cutors and  adminiftrators  of  her  intended  huft>and  HebberU 
this  had  extinguiftied  her  right  by  the  cuftom,  ftie  was  thereby 
compounded  with,  and  to  be  taken  as  dead ;  confequently 
that  the  children  of  the  freeman  were  to  have  one  half  of  the 
perfonal  eftate,  and  the  remaining  half  to  be  the  teftamentary 
part. 

Secondly^  That  Mrs.  Barker  ought  to  be  barred  from  tak- 
ing any  part  by  the  cuftom,  and  this  as  well  in  refped  of 
the  releafe  which  {he  had  given  to  her  father,  of  all  right 
which  ftie  might  have  to  his  perfonal  eftate  by  the  cuftom  ^ 
as  alfo  for  that  it  did  not  appear,  what  was  the  value  and 
Certainty  of  the  portion  which  Mr.  Helbert  had  given  her» 
3  lw)tli 
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both  in  regard  to  the  uncertainty  of  the  leafes,  and  likewife 
to  the  unceruinty  of  what  was  due  from  Mr.  Hibbert  to  Mrs. 
Barker^  and  how  much  of  what  was  given  on  Mrs.  Barier^t 
marriage  fhould  be  applied  towards  payment  of  the  debt  due 
to  her  from  her  father ;  from  all  which  it  was  inferred  that 
the  plaintiff  Mrs.  BlumUn  was  alone  entitled  to  a  moiety  of 
:the  whole  perfonal  eftate  of  the  teftator,  {viz.)  all  the  orphan<p> 
age  part. 

Upon  the  hearing  of  this  caufe  before  the  mqfiir  of  the  rollsf 
his  honour  took  it,  and  fo  decreed,  that  the  releafe  given  by 
Mrs.  Barker^  the  eldeft  daughter,  of  her  right  to  her  father's 
perfonal  eftate  by  the  cuftom,  though  it  might  be  void  in 
ftri£biefs  as  a  releafe ;  yet  being  made  for  a  valuable  con* 
fideration,  was  a  good  {a)  agreement  that  (he  the  faid  Mrs. 
Barkir  would  not  claim  or  intermeddle  therewith,  and  ibould 
bind  her  in  equity.  Alfo  that  the  value  of  the  leafehold  pre- 
mifles  being  uncertain,  and  the  quantum  of  the  debts  which 
Mr.  HMiTtowtd  to  his  daughter  being  likewife  uncertain 
and  it  not  appearing  how  much  of  the  portion  of  Mrs.  Barker 
fliould  be  applied  towards  payment  of  the  debt  due  to  her 
from  her  father,  this  was  a  double  incertainty,  and  therefore 
not  within  the  cuftom  -,  confequently  that  Mrs.  Barker  was 
barred  from  claiming  any  of  the  orphanage  part. 

But  there  remaining  fome  doubt  with  the  court  how  the 
widow's  third  of  the  perfonal  eftate,  on  her  being  compounded 
with,  fliouldbedifpofed  of  by  the  cuftom  of  London^  the  parties 
were  ordered  to  attend  the  lord  mayor  and  aldermen,  who 
tirere  defired  to  certify  the  cuftom  of  the  city  by  their  recorder 
to  the  court  on  this  point,  (viz,)  ^*  where  the  widow  of  a 
^*  freeman  is  compounded  with  or  barred  before  marriage  from 
<<  claiming  her  cuftomary  part  of  her  hufband's  eftate,  and 
*^  fuch  freeman  dies  leaving  one  or  more  child  or  children,  is 
**  a  moiety,  or  only  a  third  of  fuch  freeman's  perfonal  eftate, 
*'  the  orphanage  part  belonging  to  fuch  child  or  children  ?  And 
**  all  other  proper  dire£lions  were  referved  until  the  account  of 
^*  the  perfonal  eftate  (hould  be  reported,  and  the  cuftom  cer- 
««tiHed.'' 

From  this  decree  there  was  an  {b)  appeal  to  the  lord  chan- 
cellor Parker^  before  whom  it  was  infifted,  in  fupport  of  the 
decree,  that  Mrs.  'Barker*s  releafe  of  all  demands,  rights  or 

L  1  2  claim«i 


Blvnos^k  V* 
BARKaa. 


(«)  Vide  vol.  n. 
Cleaver  Terfut 
Sparlbst  516. 


[637] 


{h)  Muh  ttxx 

1720. 


Dc  Term.  Pafchae,  1720. 

Blundin  v.  daims  which  Ihc  had  or  might  have  by  the  cuftom  of  die  city 
ARKER.  ^f  London^  was  a  difchargc  and  rclcafe  of  her  oiphanage  part ; 
that  by  the  feme  reafon  a  freeman's  wi/e  before  marriage  might 
releafe  her  cuftomary  part,  fo  alfo  might  a  child  releafe  his 
orphanage ;  nay,  that  the  wife  before  her  marriage  bad  not  fo 
much  as  an  inchoation  of  right :  whereas  the  chiW  of  a  free- 
man had  an  inchoate  right,  not  perfected  (it  was  true)  until 
his  father's  death  in  his  life-time ;  that  there  could  be  no  dan- 
ger from  the  poflibility  of  the  father's  gaining  by  his  authority, 
without  a  coofideration,  or  by  any  indire£l  methods,  a  releafe 
of  the  orphanage  part  from  his  child,  Hnce  whenever  that  cafe 
[  638  j  happened,  equity  would  interpofe  and  fet  afide  fuch  releafe  | 
that  if  it  were  void  at  law,  in  regard  no  right  to  the  orphaaage 
part  was  veiled  in  the  child  at  the  time  of  the  making  it ;  yet 
being  for  a  valuable  confideradon,  it  would  operate  in  equity 
as  an  agreement  to  quit  and  waive  his  orphanage  part  after- 
wards ;  and  that  the  releafe  in  the  principal  cafe  did  import 
fuch  aa  agreement  by  the  daughter  to  waive  her  orphanage 
part,  as  would  bind  her  in  equity. 

On  the  other  fide  it  was  fatd  to  have  been  admitted  that  at 
law  the  child's  right  to  the  orphanage  part  was  not  releafeable 
in  the  father's  life-time,  bccaufe  the  child   neither  had  nor 
poflibly  ever  might  have  any  right  thereto,  any  jus  in  re^  or  «/ 
rim%  that  many  things  might  happen,  which  would  prevent 
the  child's  ever  having  this  right:  for  inftance,  he  might  die 
in  the  Other's  life-time,  the  father  might  leave  no  perfonal 
eftatc,  or  might  before  his  death  be  disfranchifed  \  and  if  the 
child  had  no  right,  he  could  releafe  none.     It  was  compared 
in  point  of  reafon  to  the  cafe  in  Lit.Je6l.  446.  Father  and  fon^ 
the  father  was  difleifed,  the  fon  in  the  life  of  the  father,  re- 
leafed  to  the  difleifor  all  the  right  which  be  had  or  might  have  \ 
this  was  held  void,  becaufe  at  that  time  the  fon  had  no  right  | 
and  as  in  that  cafe  the  fen  might  have  died  in  the  father's  life- 
time, Co  might  the  daughter  in  the  principal   one;  and  as 
there  the  father  might  have  aliened  the  land,  (o  here  might  he 
have  ditpofed  of  his  perfonal  eftate,  by  invefting  it  in  land  § 
,  that  in  VernotC^  cafe  (4  C^*  i.  b.)  it  is  faid  that  at  common 
lawt  .if  a  woman  before  marriage  accepted  of  a  jointure  in  bar 
and  latisfaAion  of  her  dower,  yet  this  woul4  not  bar  her  \ 
I  6 J9  j       aod^ite  of  the  rpafons  givf  a  in  the  book  is,  ^<  becaufe  at  that 
2  ^  time 
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^^  time  the  v^oman  having  no  right  to  dower,  could   not  Blukoen  ^^ 
"  relcafe  what  (he  had  then  no  right  to."  Barilir. 

Lord  chancellor  :  T^is  rclcafe  is  clearly  void  at  law,  and  for 
the  reafon  given  at  the  bar,  becaufe  at  the  time  when  it  was 
made,  the  perfon  releafing  had  no  right,  nor  poffiUy  ever 
might  have  any  to  the  orphanage  part.  ( i ). 

Whereupon  it  was  infiftcd  to  be  unreafonable,  that  if  the 
rclcafe  in  the  principal  cafe  was  void  at  law,  it  fbould  yet  im- 
port an  agreement  in  equity,  which  being  made  on  a  good 
copiideration,  might  be  carried  into  execution  by  this  court; 
for  that  by  the  fame  reafon  every  agreement  that  was  void  at 
)aw,  mighty  from  fomc  circumftances  attending  it,  te  pretend- 
ed fuch  a  one  as  equity  would  carry  into  execution  ;  that  the 
covenanting  of  the  tt'j^^  before  marriage  to  claim  nothing  of 
the  cuftomary  part  was  wai ranted  by  the  cuftom,  which  called 
It  a  compofition  for  fuch  part ;  but  that  there  could  be  no 
fuch  cuftom  fbewn  to  warrant  the  cbiUTs  releafing  the  orphan-  • 
age  part,  neither  was  it  within  the  fame  reafon.  The  child 
was  not/ui juris;  the  awe  he  was  prefumed  to  have  of  his 
parent,  the  duty  he  owed  him,  the  total  dependance  he  had  up- 
on him  for  all  the  conveniencies  of  life,  would  not  fuffer  him 
to  be  a  free  agent  in  this  cafe,  would  not  permit  him  to  deny 
giving  areleafe  to  his  father,  though  upon  the  advancing  to 
him  a  portion,  much  lefs  than  the  cuftomary  ihare  would 
come  to. 

Lord  chancellor :  I  do  not  fee  the  argument  from  the  fSfither's    On  a  child's  re 
power  over  the  child  to  be  of  any  weight ;  for  if  it  Ihould  ever   flth«  hii  or. 
appear  that  this  power  has  been  abufed,  ♦  a  court  of  equity   PJ»*»»8«  P*'^^ 

.,  .    .     /.        r  I      1  t     #•      t         .     t.      oi  .       I  ifthe  rclcafe  be 

would  certainly  fet  ahde  the  releafe  thus  indirectly  gamed.  gamed  bythrcats 

or  unduly,  the 
,  fame  w!!!  be  fet  afidr  in  equity. 

[*640    1 

But  then  it  was  urged,  that  if  a  portion  was  to  be  given  by 
a  freeman  with  his  daughter  in  marriage,  and  this  portion 
(hpuld  be  mentioned  in  the  marriage  fettlement,  and  accepted 
by  the  daughter  and  her  intended  hufband  as  in  full  of  her 
orphanage  part,  even  this,  however  exprefs,  would  not  yet  be 
conftrued  any  bar  to  it,  nor  did  it  f  teem  ever  to  have  been 


(1)  Vide  Medcmlfe  v.  /w/,  I  Atk.  €4.     Morris  v.  Burroughs^  I  Atk,  401. 

t  Neverthelefs  it  was  fo  determuied  in  the  safe  of  Medcalfe  verfus  lies  and 
•    -        -~  '-  •  '.63). 


"f  iNevercneieis  w,  was  10  acicnnuic 
John/on,  iS  Jutn  1737.  (i  Atk.  63). 

T         t  \^ 
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BLVif  0tir  nf%  fo  taken  ;  for  if  it  had,  it  muft  have  been  coqraioffiljr  praAifedy 
Ba«kir.  j^^j  thereby  have  rendered  the  orphanage  cuflom  cafjr  to  be 
eluded)  and  of  little  force.  Though  admitting  (for  argument 
fake)  that  fuch  releafe  would  amount  to  an  agreement  in 
equity ;  yet  in  the  pruicipal  cafe  the  releafe  was  with  an  ex- 
prtCs/aving  and  ixception  of  what  thereafter  her  father  the  free- 
man (hould  voluntarily  give  her  \  fo  that  it  was  part  of  the  very 
agreement  by  which  (he  did  releafe  her  cuftomary  (hare,  that 
fiill  (he  (bould  have  what  her  father  might  think  proper  to 
give  her,  and  it  was  reafonablc  and  equitable  that  the  daughter, 
fo  far  as  to  fecure  her  father's  gifts  or  bequefts  by.  his  will, 
(hould  infid  upon  her  right  by  the  cuftom,  it  being  upon  theic 
terms  that  (be  fubmittcd  to  bar  herfclf  of  the  benefit  thereof^ 
•  and  if  equity  would  enforce  the  agreement  in  any  part,  it 
would  do  fo  throughout. 

,  Lord  chancellor :  This  faving  is  an  exception  out  of  the  agree* 
ment,  and  makes  it  as  part  thereof,  that  the  child  (hould  ftill  be 
capable  of  taking  what  her  father  (hould  be  pleafed  to  giveheri 
and  as  it  is  made  by  the  daughter  with  the  father,  fo  it  (eems 
plainly  to  have  been  in  his  power  to  relax  or  releafe  it ;  it  is 
r  f^Aj  1  abfurd  to  fay,  that  when  an  agreement  is  made  between 
two  perfons,  thefe  joining  cannot  difpenfe  with  it.  The 
agreement  was  made  only  for  the  liberty  and  eafe  of  the  father, 
that  the  daughter,  agaitift  bis  will^  might  not  claim  any  farther 
part  of  his  eftate  ;  but  fuppofing  him  inclined  to  give  her  a 
farther  part,  it  would  be  inverting  the  intention  of  the  agree- 
ment, and  making  thofe  words  which  were  defigned  to  give 
him  a  more  compleat  power  over  the  eftate,  to  reft  rain  him 
from  difpofing  of  it  in  fuch  manner  as  he  (hould  judge  proper. 
Wherefore  by  virtue  of  this  faving,  the  father  might  difpenfe 
with  the  daughter's  covenant ;  it  is  no  more  than  a  cove- 
nantee's rclcafing  his  covenant,  and  the  father's  gifts  to  his 
daughter  by  will  are  a  demonilration  of  his  intention  to  dif- 
penfe with  it. 

It  has  been  objected,  that  the  daughter  is  hindred  from 
claiming  any  orphanage  part,  becaufe  the  certainty  of  the  par-* 
tion  does  not  appear  under  her  father's  hand.  ( i  ]. 


(i)  fuivkner  v.  ^tf//#,  I  Atk.  406. 

But 
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But  in  reality  it  docs  appear  under  the  father's  hand  m  the  B^undsm  v 
frttlemcnt,  what  her  portion  was:  It  was  4000/.  in  money  «a*»**» 
and  fome  leafes,  and  there  is  no  necefSty  that  the  value  of 
thefe  leafes,  (hould  appear,  provided  the  thing  itfclf  be  fuffi- 
ciently  evident ;  this  is  the  rule  in  fucb  cafes:  and  it  is  the 
faireft  method  imaginable  to  mention  the  thing  itfelf  that  was 
the  advancement  in  the  deed.  Id  c$rtum  ejl  juod  cerium  nddi 
poteft. 

Objeft.  At  this  rate  the  greateft  incertainty  may  be  render- 
ed certain,  as  the  moft  perplext  and  intricate  account  may,  in 
the  work  of  many  years,  be  ftated  and  fettled  ^  whereas  the 
city  muft  have  intended  by  their  cuftom,  that  things  ihould  be  ^ 

So  plain  as  to  be  feen  eafily  and  at  the  firft  view. 

Refp.  But  why  cannot  thefe  leafes  be  valued  as  well  as      [  642  ] 
thofe  of  which  the  refiduc  of  the  freeman's  eflate  is  fuppofed   t'^^fid^'r*' 
toconfift?  And  what  can  be  fairer  than  the  offer  made,  that  freeman  to  be 
the  other  fide  (hould  have  the  leafes  themfelves  given  up  and  hotchpot  aad 
brought  into  hotchpot  I  By  the  fame  reafon  that  thefe  leafes  "^"^^ 
are  wholly  uncertain  in  their  value,  fo  muft  1000/.  S^uth-fea^ 
or  Eaft'lndia  ftock^e;  and  then,  if  I  being  a  freeman  give 
1000 /•  in  money  with  my  daughter  to  advance  her  in  mar- 
riage, this  will  not  bar  her  of  her  orphanage  part :  but  if  I 
give  my  daughter  half  fo  much  {vizJ)  500/.  and  a  leafe  worth 
but  50/.  more,  or  a  jewel,  this  will  be  a  good  bar  to  her 
from  claiming  any  orphanage  part.     Indeed  it  is  unreafonable 
to  fay  that  the  father  ought  to  put  the  value  of  the  leafe  in  the 
fettlement  or  will ;  for  if  fuch  value  were  to  be  conclufive,  it 
would  then  be  in  the  father's  [a)  power  to  make  the  moft  par*-   /^%yj^  ^,  « 
tial  divifion  of  the  orphanage  part  among  his  children  imagina-   vjteavcrverfus 
ble,  by  over-valuing  what  he  gives  to  one  child,  and  under-   *''^*'**^  *  * 
valuing  what  he  gives  to  another. 

Obje£l.  It  is  no  hardfliip  upon  the  children,  that  the  father 
may  give  what  he  pleafes  out  of  the  orphanage  part,  is  little 
to  one  child,  and  as  much  as  he  thinks  fit  to  another ;  becaufe 
if  the  father  gives  ever  fo  little  an  advancement,  yet  if  he  will 
withdraw  his  hand,  and  not  fign  the  writing  by  which  the 
quantum  of  the  child's  portion  may  appear,  the  child  (hall  come 
in«  upon  bringing  what  he  has  received,  into  l^>tchpot, 

L  1  4  Refp. 
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BiuNDENv.  Refp.  It  IS  not  nccefiary  that  the  quantum' of  the  portion 
Barker.       fliould  appear  tinder  the  father's  hand ;  fmce  according  to  the 

{*)2  Vern.628»  cafc  of  (a)  Dean  and  lord  De-la-IVan^  if  the  certainty  of  the 
portion  with  which  the  child  has  been  advanced,  appears  in 
the  freeman's  books  of  account,  though  written  bjr  the 
[  643  ]  \  frttmarCs  book-keeper  or  hisfervanty  it  is  as  fufficient  as  if 
Wriitcn  by  the  freeman  hhnfelfy  and  fuch  advancement  may  be 
brought  into  hotchpot;  now  if  it  be  fufficient  that  jtbc  cer- 
tainty of  the  fum  fhould  appear  under  the  freeman's  book* 
keeper  or  fervant's  hand,  then,  as  the  freeman  muft  be  fup- 
pofed  a  tradefman,  it  muft  alfo  be  prefumed  that  be  keeps 
books  of  account  of  all  confidcrable  fums  expended  by  him  % 
and  therefore  if  the  freeman  gives  any  portion  with  his 
daughter,  that  the  fum  and  quantum  thereof  will  appear  in 
.  foine  of  his  books  of  account* 

Objefl.  But  the  freeman  may  inveft  all  his  perfonal  eftate 
in  landi  and  by  that  means  evade  the  cuftom. 

Refp.  This  cannot  be  well  fuppofcd   of  freemen  who  are 

prefumed  to  be  traders,    and   confequently    to  keep  a  ftock 

\Therewiih  to  manage  their   trade,  which  ftock  is  perfonal 

ellate. 

*.« 

Objc£l.  In  the  principal  cafe  there  is  not  only  incertainty 
in  the  value  of  the  leafes  which  are  fettled ;  but  alfo  in  the 
quantum  of  the  portion  that  (hall  be  applied  towards  fatisfying 
the  debts  the  freeman  owed  to  his  daughter. 


f  ^tutr.  If  this  is  warranted  by  the  certificate  in  that  cafe,  which  was  as  fol- 
lews:  Deatt  IfS  ux*  verfus  Domin*  De-la^^jjare,  May  9.  17 10.  "In  purfuance  of  an 
**  order  of  the  16th  of  December  then  laft,  it  is  certified,  that  if  a  freeman  of  the 
**  city  dies  leaving  a  wife  and  one  daughter  merried  in  his  life-time,  and  itapp#>ars 
**  by  the  books  of  fuch  freeman,  that  he  had  paid  feveral  fums  of  money  in  part 
'*  of  fuch  daughter's  portion  unto  her  huiband,  and  afterwards  feveral  other 
*^  fums,  which  ought  to  be  taken  as  paid  on  account  of  the  portion,  but  not 
**  exprefsly  entered  in  fuch  freeman's  books  as  paid  in  part  of  advancement,  or 
'•  in  part  of  the  portion  {all  ivbi^b  entries  are  of  the  teftatar^s  e-ivn  band  ^vriting) 
•'  and  fuch  foms  taken  altogether 'do  not  amount  to  a  third  of  fuch  freeman's 
**  eftate,  put  together  with  what  he  left  at  his  death  ;  fuch  daughter  ought  not 
"  to  be  taken.  4s  fully  advanced,  but  in  part  advanced  only ;  and  in  fuch  cafe  by 
""  the  cuHom  of  the  city,  fuch  child  and  her  huiband  are  to  have  a  third  of  what 
••  the  tcftator  left  af  his  death,  without  regard  of  what  was  received  in  the  -fa- 
'•  ther'«  life-time,,  and  without  putting  what  had  been  fo  received  to  the  eftate 
'*  iefvat  his  death. 

Refp, 
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*  Refp.  The  reteare  made  by  the  daughter  to  her  father  Hth^  Blvndiek  ^. 
Aift  extinguifhed  that  debt;  but  if  not,  equity,  which  always     BARxEa* 
lYiarfhals  the  application  of  aflets  in  fuch  a  method,  as  that     1^  *^44  J 
^U  the  creditors  mky  be  paid,  either  otit  of  the  real  or  per-- 
fbnal  eftate,  will  in  the  prefent  cafe  marfhal  the  application 
in  this  manner,  {viz.)  that  the  lands  fettled  by  Mr.  Hebhert 
ihall  go  in  fatisfafb'on  of  the  money  which  he  owed  to  his 
daughter* 

In  the  laft  place  it  was  ftrongly  contended  that  the  court 
ihould  not   fend  it  to  the  lord  mayor  and  aldirnun  to  certify, 
iR^hether,  when   the  widow  was  compounded  with,  the  huf- 
band's  teftamentary  part,  and  the  childrens  orphanage  part 
fhould  go  each  in  moieties,  in  the  fame  manner  as  if  the  wife 
were  dead  ?  in  regard  this  was  faid  to  have  been  already  cer- 
tified by  the  city,  in  the  cafe  of  {a)  Clare  and  Achmooiy^  where   W  Maya4 
the  children  being  all  fully  advanced  in  the  fathcr*s  life-time,  ^^^^* 
it  was  held,  that  it  fhould  be  as  if  there  were  no  children, 
and  fo  the  wife  to  have   one  moiety,  and   the  other  be  the 
teftamentary  part  \  that  agreeable  hereto  it  had  alfo  been  de- 
creed, in  the  cafe  of  (i)  Rawlinfin  verfus  Rawlinfon-^  where-   (^)  July 3 
fore  it  would  be  fetting  this  matter  at  large  again,  to  fend  it   '^'^ 
a  fecond  time  to  be  certified  by  the  court  of  aldermen. 

But  the  other  fide  denied  f  that  this  cuftom  had  ever  been  as 
yet  fo  certified,  and  infilled  that  the  reafon  of  the  thing  was  [  645  3 
entirely  againft  it;  for  whatxrould  be  more  abfurd  than  to 
fuppofe  a  wife  dead  when  fhe  was  living  ?  And  yet  at  this  rate, 
if  the'hufband  ihould  have  compounded  with  his  wife  and  die 
inteftate,  one  and  the  fame  woman,  as  to  her  claim  of  the 
cuftomary  part,  muft.  be  taken  as  dead,  with  regard  to  her 


f  Note ;  in  the  cafe  of  Green  verfus  Green,  which  was  heard  at  the  rolls,  HiU. 
17 18.  Mr.  Vernon  obferved  that  on  this  point  precedents  had  been  both  ways  ; 
though  the  moll  folemn  ones  were  againft  the  childrens  having  the  benefit  of  the 
compofition  made  with  the  wife ;  to  which  the  court  inclined,  without  then  de- 
termining it:  but  afterwards  in  the  cafe  of  Vitfey  verfus  Sir  EdiAford Defioverie, 
he2urdyu!j  1734.  (poft.  3  vol.  315).  Lord  chancellor  ftfli*/ takmg  notice  of  the 
contrary  determinations  made  by  the  court  in  this  point,  faid  it  had  of  late  been 
fettled,  that  where  the  wife  was  compounded  withal*  it  ihould  be  taken  as  if 
there  was  no  wife,  and  confequently  that  the  huiband  (hould  have  one  moiety 
and  the  children  the  other.  The  like  was  held  by  the  lord  HarJwcJte,  in  iu€ 
cafes  of  Medcalfi  verfus  Ivcs^  and  Morris  ycrfus  Bnrrou^h,  heard  June  18.  and 
February  3.  1737.   (i  Atk.  63.  399). 

diftributory 
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BtvNDEN  vr  diftfibutory  (hare,  looked  upon  as  livuig.  Surely  it  was  much 
Barkek.  more  reafonable  that  he  who  was  the  purchafer  of  the  wife's 
cuftomary  part,  ihould  himfelf  have  the  entire  benefit  thereof; 
that  a  man  fhould  reap  the  advantage  of  his  own  purcliafi^ 
and  thereby  amplify  the  power  which  he  before  bad  over  hia 
own  eftate.  Befides,  in  this  cafe,  the  bond  of  the  wife  befiore 
her  intermarriage  with  her  hufband,  being  to  releafe  to  bis 
executors^  was  a  farther  argument  that  the  executors  were  tei 
have  the  benefit  of  it,  and  that  it  fhould  not  be  abforbed  and 
extinA;  and  fuppofe  the  covenant  had  been  to  affign  her 
cuflomary  part  in  fuch  manner  as  the  hufband  fhould  direS,  it 
would  not  in  fuch  cafe  have  been  extinA,  but  mufl  have  been 
affigned  accordingly ;  or  if  it  had  happened  that  the  400  /•  had 
not  been  paid  to  the  freeman's  wife,  would  fhe  not  then  have 
been  at  liberty  to  have  taken  advantage  ef  the  cuflom  ^  at 
leafl  fo  far  as  to  have  made  up  her  400  /•  i 

Afterwards,  {viz.)  November  23.  1720.  the  following 
order  was  made. 

*^  Upon  reading  the  releafe  from  the  defendant  Frances  Bm-* 
^  her^  dated  the  19th  of  June  1706.  the  will  of  the  (aid  Jokm 
*< //<fM^rf,  dated  the  6th  of  Marth  1 715.  the  articles  dated 
*^  the  1 6th  of  February  1684.  and  a  bond  of  the  fame  date, 

r  5.5  j  ^*  His  lordfhip  declared,  he  took  this  to  be   an  abfolute 

*'  agreement,  that  the  defendant  Hejler  fhould  perform  the  con- 
^*  dition  of  the  faid  bond,  which  was,  that  after  her  hufband's 
^  death,  fhe  fliould  releafe  to  his  executors,  and  that  the 
*^  agreement  was  not  that  her  third  part  fhould  be  abforbed 
**  for  the  benefit  of  her  children,  but  fhould  go  to  his  exe- 
*^  cutors  for  the  benefit  of  his  will;  that  his  lordfhip  would 
*^  look  into  precedents,  and  fee  whether  they  come  up  to  the 
**  prefent  cafe,  and  alfo  whether  the  cuftom  of  the  city  of 
**  London  had  been  certified  as  to  the  queflion,  whether  when 
^*  the  widow  of  a  freeman  is  compounded  with  or  barred  be- 
••  fore  marriage  from  claiming  her  cuftomary  part  of  her  huf- 
'^  band's  eflate,  and  fuch  freeman  dies  leaving  fuch  widow 
**  living,  and  alfo  one  or  more  child  or  children,  is  a  moiety, 
"  or  third  of  fuch  freeman's  pcrfonal  eflate  to  be  the  orphan- 
•*  age  part  ?  And  in  cafe  the  cuflom  bad  already  been  certified 

"ift 
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•<  in  that  p«>int»  bit  lordfliip  wouU  Mt  ftfid  it  to  tbe  city  again  Blvndbn  v^ 
« to  be  certified.  Barker, 

^  And  as  touching  the  faid  orphanage  part,  hit  lordfhip  de« 
^  dared  that  the  teftator  had  a  power  to  rdeafe  the  agreement 
<*  made  with  the  defendant  PtMcn  Barker  before  her  mar- 
^.riage,  and  diat  he  had  releafed  the  £nne  by  bis  wiU,  by  giving 
^*  her  the  remainder  of  his  real  and  perfonal  eftate ;  diat  by  the 
**  words  of  the  releafe  executed  by  the  faid  defendant  Frances 
^^  Barter^  (he  was  hot  to  be  barred  of  iiriiat  more  her  father  would 
^'  give  her  by  his  will ;  and  the  teftator  having  thereby  given 
**  her  the  remainder  of  his  perfonal  eftate,  his  lordfliip  was  of 
^*  opinion,  that  one  third  of  the  perfonal  eftate  (in  cafe  the  de- 
^*  fendant  Hefier  Hebbert  fhould  be  barred  thereof)  would  not 
**  fall  into^  be  abforbed,  or  extinguiflied  in  the  orphanage  part^ 
^^  but  would  fall  iixo  and  belong  to  the  teftamentary  part  y  and  [  647  J 
^  the  plaintiflF  Hejler  would  be  intitltd  to  no  more  than  a 
^  moiety  of  one  third  of  her  fever's  perfonal  efi»te,  the  de- 
**  fendant  Frances  fiffi^  bringing  the  leafehoM  boufes  and  die 
^*  40OGr/.  given  her  upon  her  marriage,  into  hotchpot:  his 
^^  brdfliip  farther  declaring,  that  her  advancement  was  cer-* 
^^  tain,  being  the  faid  leafehotd  houfai  and  the  fiud  4000  U  and 
**  that  by  the  cuflom,  not  the  value  of  the  advancement  is  to 
^  appear  with  ceruinty,  but  the  thing  advanced ;  and  that 
^*  the  frediold  eftate  fettled  then  upon  her  ought  not  to  be 
**  brought  into  hotchpot,  the  cuftom  of  the  city  of  London  not 
*'  having  any  power  over  {a)  lands  of  inheritance ;  and  in  («)  vide  ante 
•«  x:afe,  upon  looking  into  precedents,  his  lordfliip  (hould  not  J.'cwnw^'* 
**  find  that  the  queftion  (whether  when  the  widow  of  a  free* 
**'  man  is  compounded  with  or  barred  before  marriage  from 
^*  claiming  a  cuflomary  part  of  her  hufl>and's  eftate,  and  fuch 
'*  freeman  dies  leaving  one  or  more  child  or  children,  the 
^'  orphanage  part  of  fuch  freeman's  perfonal  eftate  is  a  moiety, 
*^  or  only  a  third)  hath  been  fully  certified,  then  at  the  fame 
**  time  his  lordfiiip  would,  if  he  fhocdd  fee  caufe,  fend  it  to  the 
••  lord  nrayor  and  court  of  aldermen,  for  them  by  their  re- 
**  corder  to  certify  the  cuftom  in  that  particular.  Alfo  that 
**  his  lordflitp  would,  if  he  fliould  find  caufe,  likewife  fend  it  to 
**  .that  court  to  certify  the  cuftom  of  the  city  of  London^  as  to 
^v  the  father's  power  to  compound  or  make  an  agreement  with 
*^  tbe.daugfater  before  her  marriage,  touching  her  cuftomary 

'*  fhare 


»c  Term.  Pjtlcb«/  iyicv^ 

txvnntttv.  ^ffurreof  hrs'perfonal  eftate  $  tnd  after  bit  IdnMhip  Aodi 

KxiLicEa.       M  have  been  attended   with  precedents^  or  (hould   ba>e  the 

^  cuftom  of  the  city  of  London  certified  in  the  points  afore- 

^^  (aid,  (in  cafe  there  (hould  be  occafion)  fuch  farther  ordei 

c«  flioUld  be  made  as  (hould  be  juil  f." 

f    At  leagtb  the  parties  came  to  an  agreementA  io  that  thefe  pointi  were  oerer 

certiEed. 


Cafe  iS4.  *  Anonymus^ 

Lord  Chan- 
cellor (Caufe  by  Confent.) 
Parker. 
io,ooci.  truft-  rriEN  thoufand  pound   being  given   in  marriage   by  the 
^dCblTaid  A     father  of  the  hufband  and  the  father  of  the  wifp,  was 
•lit  in  land,  and  agreed  to  bc  invefted  in  a  purchafe  and  fettled  on  the  bufband 

fctiledmthe         /^    ,.-  .     .  ,  .-     r      ir  *      /.     •  i 

common  form  toT  lifc,  remauider  to  the  wire  for  life  as  to  part  (being  300 i* 

^men"!^  u  ^^'  P^  annuMy)  remainder  as  to  the  whole  to  the  fir(t,  &fr.  fon  ia 

employed  in  |aii  aiale^  remainder  to  the  hufband  in  fee,  and  in  t^e  mean 

ir/rrock,  and  time  to  be  placed  out  on  fecurities,  the  intexeft  to  ga  aa  the 

JSfcJ^oK  'as  P^^«  <>'  ^l^^  J*«d  when  purchalcd* 

t^  truft  would 

kive  foficrcd  by  the  fall,  fo  /hall  it  have  the  benefit  of  the  rife  of  the  dock  ;  but  the  huibaad  wastlog 
50CX3 1.  of  the  30,000 1.  the  court  decreed  that  15,000!.  fliould  be  taken  out ;  a  third  of  which  (viau) 
5000 1.  ihould  go  to  the  hufband,  as  a  rccompence  for  bis  eftate  for  lifej  and  tb^t  10,000  !•  dkouJd 
be  laid  out  in  land  to  be  lett'ed  on  the  firft  fon  of  the  marriage  in  tail  in  poflfeflion  ;  bwt  to  prevent 
luch  fon*s  fuffering  a. recovery,  the  preminTeswerc  dircdied  to  bc  fettled  oa  the  fisxber  foe  Ute,  wb* 
wa»  to  let  the  fame  to  the  fon  for  ninety  nine  years^  if  the  father  fo  long  lived. 

'  1*648  J  This  10,000/.   was  by  confent  of  the  parents  and  truftees 

laid  out  in  the  purchafe  of  South-fea  (lock,  and  by  the  late  rife 
of  that  flock  improved  to  above  30,000  /.  and  it  being  of  a  fluc- 
tuating nature  as  to  the  value,  the  hufl)and  and  wife,  who  had 
two  fons,  brought  their  bill  againft  the  trullees^  and  the  father 
of  the  bufband,  and  father  of  the  wife,  and  the  infant  chiU 
drcn,  praying  that  the  flock  might  be  fold,  the  money  pro» 
duced  by  the  fale  laid  out  in  land  and  fettled,  and  that  in  re- 
gard of  the  great  incrcafe,  the  hulband  might  have  6000  /.  of 
the  money  to  buy  himfelf  a  place. 

All  the  defendants  by  their  anfwer  faid,  they  thought  it  for 

the  benefit  of  the  truft  that  the  South-fea  flock  (hould  be  fdld^ 

[  649  ]       and  the  feveral  fathers  of  the  plaintiffs  did  not  oppoie  the  huf« 

band's  having  6000 /•  fince  all  that  was  agreed  or  ezpeiEled.to 

be 


Dc  Tcna.  Fifcha?,  t^ii^. 

be  laid  out  in  a  jnirchtfiv  wtff 'bat  fO)OOo/«  aaS  ibertfcfe  Aji  0^x1111% 
iktxmitted  tbat.aatter  to^tbecooct. ...    .. 

This  was  firft  heard  M^ttthtmqfierfftUftlkj  and  afteiv 
'wards  by  th^  iirJ  chanc^hr^^^^  1»^ttboiik  of  opmion^  tb«t 
as,  if  the  ftock  had  Alleiri^cha  traftvuift  have  fuffirred,  ib  it>s 
accidental'  rite  or  iioprovement  muft  be  fb&  the  benefit  of  tbr 
truft  s  and  therefore  that  the  infant  children  had'  a>  ^ igbt  to  the  .       : 

whole  capital  after  the  buiband's  death,  the  confequenc^  of 
which  was,  thilt.he  ought^not  tabe  permitted  €oha?e4uiy  of 
thccapkal,-'  i      »  *•  :  '/     '  •    .    >  .: 

But  then  it  was  faid,  tb^tthc  hufband^s  eftate Tor  Rfe  wa» 
one  third  in  value,  if  compared  to  the  childrens  reverrion9 
which  made  up  the  remaining  two  thirds :  upon  which  the 
matter  was  thus  compromiied  hy  coafent,  and  UrJ  cbcncelkr 
decreed  that  the  fiock  fhould  be  fold,  and  out  of  the  money 
produced  thereby,  i8»ooo  /.  fliould  be  taken,  of  which  the 
hufband  to  have  one  third,  viz.  6ooo/.  to  hts  own  ufe  abfo- 
tntely  ;  but  in  confideration  thereof  be  lliould  quit  hts  eftate 
for  life  in  the  12,000  /•  which  being  tbe  remaining  two  thirds 
of  the  iS,ooo  L  ihoiikl  go  imraediaceiy  to  the  children  and  for 
their  benefit,  out  of  which  the  h4ifl>and  to  have  an  allowance 
for  the  maintenance  of  them  ;  and  in  tbe  iettiement  of  the 
land  to  be  bought  with  that  12,000  /•  the  hufband 's  eflate  for 
lifie  to  be  omitted.  But  here  it  being  obje£led,  that  the  eUeft 
fon,  as  Toon  is  he  fliould  arrive  at  twenty-one,  woiildbe  im-  '  '  ** 
powered  by  a  recovery  to  bar  his  brother  in  his  father's  life- 
time, and  alfo  the  father's  remainder  in  fee ;  to  prevent  this 
it  was  propofed  and  approved  of  by  the  court,  that  theie 
fbottld  be*  a  limitation  to  the  father  for  life,  with  remainder  as 
to  the  land  to  be  bought  with  this  12,000/.  to  the  firfl,  ^c.  [  650  ] 
fon  of  the  marriage  ;  and  the  father  to  make  a  leafe  for  ninety- 
nine  years  if  he  fhould  fo  long  live,  in  truft  for  the  immediate 
benefit  of  the  eldeft  fon,  by  which  means  the  freehold  in  tbe 
father  would  prevent  the  fon's  fuffering  a  recovery  in  the  fa- 
ther's life^time ;  and  tbe  reiidue  of  the  money  ari/ing  by  fale 
of  the  flock,  was  direded  to  be  invefted  in  a  purchafe  and 
fettled  on  the  father  for  life^  (5^r.  according  to  the  agree- 
ment t. 

•■'   ^  '  ?~ 

t  By  the  regiiler's  book  the  name  of  this  cafe  appears  to  be  Hubtrt  verfai 
FjtberJIon,  aud  was  decreed  the  jth  of  v//ri7  1720. 


DeTenn.  PafduCy  1720. 

Akontmus.       Mu^  In  this  caiSs  the  remuQder  to  die  firft  fea,  though 
but  an  eftate-taily  to  an  infant,  aadfo  unalicflaUe  during  fuch 
infancy,  was  vgliyd  at  two  thirda  like  a  remainder  in  fee  ;  and 
notwtthftaading  I  mentioned  to  the  court  that  the  life  eftate 
(efpecially  in  the  caft  where  the  tenant  finr  life  had^the  remain- 
der in  fise)  might  be  valued  at  two  fifths,  which  had  been  done 
(«)videiVm.  in  {a)  fome  cafes ;  yet  th^  court  faid  how  equitable  foever 
p^.iiiChan.  ***  "^'K***  *^t  *'  ^**  ^^  ^®  prafticc,  for  which  reafbn  it 
as*  44*  would  be  dangerous,  and  create  uncertainty  to  go  out  of  the 

rule,   and  Mr.  GMJborougb  the  regifler  faid,  he  had  never 
known  a  life  valued  at  more  than  one  third. 


DE 


D£ 

Term.  S.   Trinitatis,  1720,      i^n 

Up  well  ver/tu  Halfcy.  ^afe  185. 

At  thc'R.olls* 

70  HN  Moory  being  poflefTed  of  a  perfonal  eftatc  of  the   ^^  j^^^ 
value  of  333  /•  and  having  a  wife  and  a  fifter  (the  plain-   •  Eq.  c««  Ab. 
cifF)  but  no  iflue,  by  will  gives  lo/.  to  his  fifter,  and  dire£b   ^^\  ^n*    ^ 
that  fuch  part  of  his  cftate  as  his  vixkjhould  Uavi  $/  herfub^   ^Jwhif 
fiftenci  (hould  return  to  his  fifter  and  the  heir  of  her  body,  and   ptffoaai  eftate 

-'•^       .         ...        .-  /•  '*  at  hit  wife 

appointed  bis  wife  executrix.  ihooia  leate  of 

her  fttbfiftence  ihdl  go  tQ  hit  fifter  |  4evUe  over  f  oo4« 

On  the  teftator's  death  the  wife  married  the  defendant,  and  * 

afterwards  died,  upon  which  the  fifter  fued  the  defendant  the 
fecond  hufband  for  an  account  of  diis  perfonal  eftate. 

Firftf  Againft  the  demand  it  was.objed^d  to  have  been  for- 
merly held,  that  even  a  leafe  for  years  could  not  be  devifed 
over  after  a  life,  much  lefs  could  a  mere  perfonal  efltte  be  fo 
limited. 

Secondly^  That  in  this  cafe  the  widow  had  9  power  to  difpolb  [  652  ] 
of  the  whole,  and  her  marriage  with  the  defendant  was  a  gift 
in  law  and  an  execution  of  that  power  ;  that  equity  would  not 
have  compelled  the  widow  to  give  fecurity  to  the  filler  not  to 
confume  the  principal  money  left  by  the  teftator,  in  regard 
fuch  intangling  devifes  have  a  tendency  towards  a  perpe- 
tuity. 

Sed  per  Cur*:  This  will  is  indeed  ignorantiy  drawn,  but  if 
the  court  can  pick  out  the  meaning  of  it,  that  ought  to  take 

place.     It  is   now  eftabliflied  that  a  perfonal  (j)  thing  or  (« )  See  tlie  ciJe 

money  may  he  devifed  to  one  for  life,  remainder  over  ;  and  ^a^^Jicen 

as  to  what  has  been  infifted  on,  that  the  wife  bad  a  power  over  <na  the^aliLof 

the  capital  or  principal  lum,  that  is  true,  provided  it  had  been  Tifl^o^Mte 

neceflary  for  her  fubfiftence,  not  other  wife  :  fo  that  her  mar-  >^* 
riage  was  not  a  gift  in  law  of  this  truft-money. 


Dc  Term*  S.  Tiin,  1720. 

UewrtL  «•       Let  tbe  miftcr  ice  how  mndi  of  tbis  peifona!  eilatc  has  hecn 
Hawey.      applied  for  the  wife's  fubiitleiicc,  and  for  the  reiidoe  of  tha 
wbich  came  to  the  defendant  the  fiecood  hoiband's  hands,  let 
him  acoount.     (i). 

(1)  Reg.  Lib.  B.  t7i8«  fol.  463.  cnned  as  of  Trinitj  tern,  1719* 

Cafe  lie.  Brown  ver/us  Barkham* 

s^. Ca.  Ab.  ^X  N  E  makes  a  mortgage  a:  6  /.  per  cext.  intercft,  with  a 

l^t^ioriv-  V^  provifo  to  accept   5/.  per  ant.  if  paid  within   three 

*^^JJ^  •J^  months  after  due.     There  being  a  great  arrear  of  intereft,  die 

w6b  19  tifce  5  !•  mortgagee  fends  an  account  in  writing  of  the  fum  due  to  him 

I^^icsftne  i^  tnterefty  computing  it  at  6  /•  per  cemi.  and  the  mortgagor 

Zr^^^TT  ^^^^^^  *"  anfwer,  aHowing  the  account,  deGring  forbearance, 

ancv  cevtv'in  and  promifing  to  make  fatisfaftion  to  the  mongagee  for  the 

tfh^slaaU       wn^ 

[  653  ]  Objed.  This  letter  figned  by  die  mortgagor,  makes  the 

account  a  ftated  one  ;  and  the  intereft  from  thence  ought  to 
carry  intereft,  fince  promiiing  fausf&ction  upon  forbearance 
can  mean  nothing  eUe  \  and  as  tbe  account  fent  in,  was  at 
the  rate  of  6il  per  cent,  this  promife  muft  be  intended  of  fome 
farther  fatisfadion  beyond  that  intereft  :  alfo  where  tbe  mort* 
gagor  admits  by  writing  under  his  own  hand  the  quantum  of 
the  intereft  due,  it  is  as  ftrong  as  when  a  mafter  by  his  report 
computes  it. 

Intereft compo.  hord  Parker:  It  is  true,  a  mafter^s  report  computing  in- 
to-]l!J^'&Ill  ^^'*^ft»  makes  that  intereft  principal,  and  to  carry  ( i )  intereft  j 
carry  intrreft.  for  a  report  is  as  a  judgment  of  the  court,  and  appoints  a  day 
for  the  payment,  carrying  on  intereft  to  that  day ;  «nd  the 
party's  difobedience  to  the  court,  in  not  complying  with  the 
Bot  where  t!ic  time  of  payment,  ought  to  fubjed  him  to  intereft.  But  fup- 
M  account        pofe  the  mortgagor  figns  an  account  whereby  he  owns  fo 

vhereby  fo 

■Bocb  it^dmitted  to  be  d«e  for  iatczefty  this  will  not  carry  lAtercft  nslefs  the  Bort^^or  by  any  letter 

m  vfitinf  onder  his  hand  agrees  to  make  it  principal. 


(1)  So,  Kelfy  V.  Lord  BeHert;,  1  Bro.  jf/fiej  v.  Pgwis,  i  Vex.  496.  Bickham 
P.  C.  ao2*  Beum  v.  Clerk,  ante  480.  v.  Crt/s,  2  Vez.  47 1.  Earlff?mmfrH 
Burtem  v.  Slattefj,   3  Bro.  P.  C,  68,     v,  UrdWimdjer^  z  V«,487. 

mucli 


Dc  Term.  S.  Trin.  1720. 

much  money  due  for  intereft,  I  qucftion  whether  this  will  Brown  «»• 
make  the  intereft  principal  j  becaufe  of  iifclf  it  does  not  (hew  Barjch am. 
any  agreement  or  intent  to  alter  the  intereft  or  the  nature  of 
chat  part  of  the  debt,  or  turn  it  into  principal  i  neither  does 
it  appear  to  have  been  ever  fo  determined.  I  conceive,  to 
to  make  intereft  on  a  mortgage  principal,  it  is  requifite  there 
ihould  be  a  writing  ligned  by  the  parties,  for  as  much  as  the 
eftate  in  the  land  is  to  be  charged  therewith  ;  but  in  the  prin- 
cipal cafe  the  mortgagor  does  fulfil  his  promife,  by  making 
fatisfaflion  to  the  mortgagee  for  his  forbearance,  fince  this 
provifo  obliging  the  party  to  pay  6/1  per  cent,  on  default  of 
paying  5  /•  within  three  months  after  due,  is  generally  looked 
upon  as  a  penal ty,  and  in  Urrorem^  and  to  be  relieved  againft^ 
if  only  a  very  ihort  time  has  happened,  though  it  may  not  be  [  654.  j 
relievable  againft  in  cafe  of  a  long  arrear  of  intereft.  How- 
ever, this  I L  per  cent,  is  a  fatisfadlion,  and  a  confiderabie  one 
too. 

But  the  court  at  the  fame  time  declared,  if  there  had  not 
been  fuch  a  penalty  of  6  /.  per  cent,  inftead  of  5  /.  and  a  great 
arrear  of  intereft  incurred,  it  would,  on  fuch  a  promife  in 
writing  to  make  a  fatisfadion  for  forbearance,  have  given  the 
mortgagee  fome  allowance  in  this  refpe£l. 


VoL.L  Mm  DE 
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Cafe  187. 
Lord    Chan- 
cellor 
Parker. 

a  Eq.  Ca.  Ab. 
198.  pi.  1. 
A  Mllege  re. 
Arained  by  its 
conftitution 
fiom  making  any 
Ir^fes,  except 
for  twenty-one 
>ears,  and  at 
rack-rent, 
makes  oraers 
recommending 
it  to  their  fuc- 
ceflbrs  to  renew 
at  Icfs  than  the 
rack-rent^  this 
not  favoured,  as 
tending  to  a 
bfrach  of  the 
fiatutCb. 


[656] 


Taylor  njerfus  Dullidge  Hofpital  in  Surrey.- 

TH  E  hofpital  or  college  of  DuUldge  was  feifed  in  fee  of 
feveral  lands  in  right  of  the  college,  and  the  ftatutes 
relating  to  the  conftitution  of  it,  reftrain  froiti  making  leafes 
of  the  lands  other  than  for  twenty-one  years,  at  the  rack- 
rent.  In  1696  the  hofpital  made  a  leafe  Uyjohn  Taybrlhc 
plaintiff's  intcftate  for  twenty-one  years,  under  what  was  then 
the  rack-rent,  which  was  to  expire  at  Michaelmas  1 7 17,  the 
leflee  had  improved  the  premifTes  by  building  two  houfcs,  and 
at  the  college  audit,  which  was  kept  twice  a  year,  eveqr 
fourth  of  March  and  fourth  of  Siptember^  an  entry  was  made  in 
the  regifter,  by  which,  in  confideration  that  the  (aid  y9bfi 
Taylor  had  built  two  houfes  on  the  premifles,  and  thereby  im- 
proved the  fame,  therefore  it  was  recommended  that  at  the 
end  of  the  leafe,  the  college  (hould  make  him  a  new  leafe  for 
twenty-one  years  at  the  ancient  rent,  without  raifing  it;  and 
this  entry  was  figncd  by  the  mafter-warden  and  moft  of  the 
fellows.  Afterwards  when  the  leafe  was  near  expiring,  upon 
the  inteftate's  applying  for  a  new  one,  the  college  at  the  audit 
held  on  the  4th  of  March  17 16  (the  leafe  being  to  expire  on 
tke  Michaelmas  following)  made  an  order  that  the  inteftate 
fhould  have  a  new  leafe  of  the  premiflcs  from  Michaelmas  next, 
at  the  old  rent,  and  under  the  fame  covenants,  as  the  former  ; 
and  this  order  was  figned  by  the  mafter-warden  and  moft  of 
the  fellows.  The  inteftate  died  about  the  time  of  the  next 
zud'it  September /^y  17^7>  whereupon  the  widow  having  taken 
out  adminiftration,  at  the  aiidit  in  M^rch  following,  applied 
for  a  new  leafe  according  to  the  order  ;  but  beir.g  refufed,  (he 
now  brought  a  bill  to  compel  the  college  lo  make  her  a  new 
leafe  of  the  premiflcs  in  purfuance  of  their  own  order;  and 
Men  the  mafter-warden  was  the  plaintift''s  principal  witnefs. 

2  It 


De  Term.  S.  Michaelis,   1720. 

It  was  allcdged,  that  the  order  for  making  a  new  leafc  to  Taylor  t\ 
theinteftate,  did  amount  to  an  agreement ;  and  confequcntly  i^uLLiooE 
the  bill  was  proper  to  compel  an  execution  of  it. 

Lord  chancellor :  The  mafter- warden  (Mr.  Men)  who  ap- 
pears as  a  witnefs  in  the  caufc,  betrays  his  truft  in  relation  to 
the  college,  and  has  avfled  inconfiftently  with  the  oath  he  has 
taken  as  warden  \  neither  do  I  like  the  recommendation  mado 
by  the  mafter-warden  and  fellows  to  make  a  new  Icafc  to  the 
inteftate  Taylor,  at  the  old  rent ;  it  being  no  lefs  thah  a  re- 
Commendation  to  their  fucccfljirs  to  wrong  the  college,  and 
break  their  ftatutes,  which  fay,  that  no  Icafe  fliould  be  made 
but  at  the  rack-rents.  As  to  the  figning  of  private  perfons;  The/igmngof 
namely,  the  mafter-warden  and  fellows,  that  cannot  be  fuch  u^f^nl^^'^i'*' 
acontradas  binds  the  college:  for  a  contrail  to  bind   that   7f.^"  *"**, 

°  ,  fellows  of  the 

(or  indeed  any  corporation,  as*  to  it's  revenue)  muft  be  under   college,  unieft 
it's  common  feaK     It  is   true,  there  would  have  been  fomc   j*ege""»>*Dot' 
equity,  if  the  inteftate  had,  after  this  order  for  a  new  leafe  at   '*»"***'"5  on  the 
the  old  rent,  laid  out  money  in  improving  or  building  on   the      r#  g^,.  1 
premifles,  in  confidence  and  reliance  on  fuch  order.     How- 
ever, even  in  that  cafe  he  (hould  have  had  his  reparation  only 
from  the  private  perfons  figning  the  order,  not  againft  the  col- 
lege :  as  to  the  repairs  done  by  the '  leflee  fince  the  order  for 
the  new  leafe,  thefe  are.410  more  than  what  by  his  old  leafe  he 
was  obliged  to  do ;  fof  which  reafons   difrpifs  the  bill  with 
cofts. 


Saunderfon  ver/us  Clagget.  Cafe  188. 

DR.  Claggety  archdeacon  oi  Sudbury  in  Suffilky  commenced    ,  stra.421. 
a  fuit  in  the  conliftory  court  of  the  bifhop  oi'  NorwicL   Procurations  are 
_,  ,--,',  .  '    dueofcommoa 

for  the  annual  lum  ot  0  i.  od.  as  a  procuration  or  proxy  due  right  for  the 
to  the  archdeacon,  for  vifitations.  vifar^'hVarch, 

ix     rv        L      1  ,  deacon's  t^ 

ftrutling  the  clergy  ;  and  propcrl)  fuabic  for  in  the  ecclcf;aftic»l  court. 

The  libel  was  by  Dr.  Clagget,  archdeacon  of  the  archdea- 
conry of  Sudbury  in  Suffolk,  in  the  cathedral  church  of  the  Holy 
Trinity  in  Norwich,  of  the  foundation  of  king  Edzvard  VI.  ex- 
hibited againft  Saunderfon,  as  a  proprietor  or  curate  of  the  ap- 
propriate reftory  of  Afpal  in  Suffolk  (which  is  within  the  arch- 
deaconry of  S//^/'//ry)  alledging,  that  the  archdeacon  of  5W^«r; 

M  m  2  >N^\ 
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Saunder-     was  of  common  right,  endowment,  or  cuftom,  entitled  to  the 
SON  *u.        yearly  fum  of  6  s.  Sd.  for  procurations   ifluing  out  of  the 
CLAOGET.     appropriate  church  of  J/pal,  and  that  Saunderfon  the  proprietor 
or  curate  of  that  church  refufed  to  pay  it.     Upon  which 

Saunderfon  applied  to  B.  R.  for  a  prohibition,  and  fuggefted, 
[  658  J  that  this  rcdory  of  AJpal  was  time  out  of  mind  a  rc6lory  im- 
propriate, without  any  vicar  endowed  ^  that  all  the  tithes  and 
profits  within  this  reSory,  time  out  of  mind,  belonged  to  the 
proprietor  thereof,  who  at  his  own  expence  ufed  to  provide  a 
curate  to  celebrate  divine  fervice  at  the  parifh  church  of 
Jfpal. 

The  court  of  B.  R.  having  granted  a  prohibition  mfi ;  I 
came  to  (hew  caufe  againft  it,  and  urged,  that  of  common 
right  every  parochial  church  pays  procurations,  or  fome  an- 
nual fum  in  lieu  thereof  to  the  ordinary  or  archdeacon  ;  that 
accordingly  Sir  John  Davis  in  his  cafe  of  proxies  {/qL  6.)  fays, 
*^  procurations  or  proxies  are  as  much  due  to  the  fuperior 
*^  clergy,  the  ordinary,  or  archdeacon  (who  is  the  ordinary's 
*<  vicar)  as  tithes  are  of  common  right  due  to  the  inferior 
*^  clergy."  That  proxies  and  tithes  concur  in  all  points ; 
for,  ly?,  as  the  infiru<Slion  of  laymen  is  the  origin  of  paying 
tithes,  fo  the  vifitation  of  the  ordinary  (or  of  his  vicar  the 
archdeacon)  which  is  accompanied  with  infiru&ion,  is  alfo 
the  origin  of  parfons  paying  procurations. 

^tUyJ  That  as  a  layman  cannot  prcfcnbe  in  non-payment  of 
tithes,  fo  the  parfon  himfelf  (at  lead  by  the  common  law) 
cannot  prefcribc  in  not  paying  of  procurations.     And, 

3^/jK,  That  as  unity  of  pofTeflion  does  not  extinguifh  the 
right  of  tithes,  fo  neither  does  the  unity  of  pofleflion  extinguifh 
the  right  of  procurations.  The  unity  of  pofleflion  as  to  pro- 
curations in  Sir  John  Da^vls's  Reports  happened  in  this  man- 
ner ;  a  proxy  of  20  s.  per  annum  was  ifluing  out  of  an  impro- 
priate re£lory  payable  to  a  religious  houfe,  both  of  them  came 
to  the  crown  in  fee-fimple,  and  this  was  held  only  a  fufpen- 
[  659  j  fion,  and  no  extinguifliment.  Now,  if  the  payment  of  pro- 
curations  from  every  parochial  church  is  of  common  right, 
then  the  party  contending  againlt  common  right,  ought  to 
come  with  fome  aflidavit  to  fupport  his  fugi^cftion  for  a  pro- 
hibition, {viz.)  that  his  impropriate  redory  has  been  held 
3  and 
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and  enjoyed  free  from  the  payment  of  any  procurations,  and  Saundir^ 
reputed  of  right  to  be  fo.  This  is  exprefsly  faid  in  Salt.  CL^ccaV 
549*  Godfrey  verfus  LtwelUtty  where  it  was  declared  by  Hob 
C.  J.  that  if  the  matter  fuggefted  for  a  prohibition  appears 
on  the  (t)  face  of  the  libel,  the  court  will  net  require  an 
affidavit;  but  where  the  matter  does  not  appear  upon  the 
libel,  in  fuch  cafe  the  other  fide  ought  to  have  an  affidavit  of 
the  truth  of  this  fuggeftion.  yl  fortiori  ought  it  to  be  fo  in 
this  cafe,  where  the  matter  fuggefted  for  the  prohibition  is 
contrary  to  the  libel,  and  againft  common  right.  And  in- 
deed, if  a  bare  fuggeftion  would  do  without  an  affidavit,  none 
could  fail  of  a  prohibition,  whereby  the  hands  of  the  fpiritual 
court  would  (for  fome  time  at  leaft)  be  tied  up. 

But  furely  this  fuit  for  procurations  is  proper  for  the  fpiritual 
court ;  the  duty  fued  for  [procurations]  is  a  fpiritual  duty ; 
it  is  claimed  by  a  fpiritual  perfen  [the  archdeacon ;]  and  in 
this  cafe  (tho'  an  unnecefTary  ingredient)  it  is  claimed  from  a 
fpiritual  perfon,  the  curate  of  the  pari(h  of  JJpal^  who  in  hift 
fuggeftion  for  the  prohibition,  gives  himfelf  the  addition  of 
clergyman. 

It  muft  be  admitted,  the  manner  of  this  archdeacon's  in* 
titling  himfelf  by  the  libel  to  the  procuration  of  6  i.  8  d.  is  by 
feveral  ways,  of  common  right,  by  cuftom,  or  by  endowment ; 
and  (with  fubmiffion)  every  one  of  thefe  titles  is  triable  by  the 
fpiritual  court;  for  as  they  haVe  cognizance  of  the  principal^  [  66o  j 
fo  have  they  the  cognizance  of  the  accefiary,  and  that  the 
fpiritual  court  may  try  a  cuftom  relating  to  an  ecclefiaftical 
duty  or  procuration,  or  that  a  penfion  claimed  by  a  fpiritual 
perfon  by  prefcription  may  be  fued  for  in  the  fpiritual  court,  is 
held  (t)  X  Vent,  j,  5.  %  Fent.  238.  IFUliams  verfus  Bond^ 
fSali.  550.  Jones  verfus  Stone;  fo  a  modus  decimandi  may  be 
fued  for  in  the  fpiraual  court,  and  every  modus  muft  hp 
grounded  upon  a  cuftom*  There  is  indeed  an  2£t  of  parlia^ 
snent  relating  to  this  matter  of  proxies  the  34  and  3^ 
Hen.  8.  cap.  19.  wbicb  recites,  *^  th^t  fcver^l  biihqps  aa4 


f  Ante  476.  Anonymuf  caie,  where  the  fame  role  is  faid  to  be  obferved  in 
chancery. 

X  And  note^  that  in  1  Vent.  3.  and  Zalk.  550*  Lord'CMk't  Opinion^  iB  .2  Injk 
491..  to  the  contrary,  is  denied  to  be  law. 

M  m  3  ^^  atabdietAavdL 
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Saundir-  "  archdeacons  having  penfions  and  proxies  out  of  religioui 
SON  V,  ,<  houfes,  upon  the  diflblution  of  thefc  religious  houfes,  and 
"  on  their  poflcflions  being  veftcd  in  the  crown,  fuch  biihops 
**  and  archdeacons  had  been  difturbed  in  the  enjoyment  of 
**  their  penfions  and  proxies,  notwithftanding  *thc  faving  in 
**  the  adt  of  diflblution  of  the  rights  of  all  perfins  other  than  the 
^^  founden ;  for  remedy  whereof  it  is  cnaded,  that  where  any 
^^  of  the  bifbops  or  archdeacons  have  been  feifed  of  penfions 
"  and  proxies  within  ten  years  next  before  the  diflblution  of 
*^  thcfe  religious  houfes,  fuch  bifliops  and  archdeacons  (hall 
**  recover  the  fame  in  the  fpiritual  court,  with  their  damages 
"  and  cofts.'* 

Now  this  a(Sl  flicws  that  we  arc  in  a  proper  courts  while  we 
arc  fuing  in  the  fpiritual  court  for  procurations. 

Rut  It  may  be  objecSled,  that  it  ought  to  be  faid  in  the  libel, 
that  this  proxy  of  6  J.  8  d,  was  paid  within  ten  years  before 
the  diflblution  of  the  religious  houfe,  to  which  this  appropriate 
re<Story  did  belong. 

r  66l  3  ^^  which  we  anfwer,  that  this  proxy  of  6f.  %d.  Is  faid  to 

have  been  paid  time  out  of  mind,  and  if  fo,  then  it  muft  have 
been  paid  within  ten  years  before  the  diflblution  of  the  ab-* 
bies,  cfiT. 

It  may  alfo  be  objeftcd,  that  it  fecms  impoflible  the  arch- 
deacon of  Sudbury  could  be  feifed  of  this  procuration  of  6  s. 
8  d.  ten  years  before  the  diflblution  of  the  religious  houfe  to 
which  this  appropriate  re6lory  did  belong ;  forafmuch  as  upon 
the  face  of  the  libel  it  appears,  that  this  very  archdeaconry 
was  founded  after  the  diflblution  of  the  abbies,  viz.  in  Ei^ 
tuard  the  6th's  time. 

Jnjiv.  All  that  appears  by  the  libel  is,  that  the  cathedral 
church  of  the  Holy  Trinity  of  Norwich  was  founded  in  Edward 
the  6th's  time,  but  the  archdeaconry  oi  Sudbury  might  be 
founded  long  before  t  •  bcfides,  if  proxies  were  due  from  all 
parifhes  of  common  right,  (as  plainly  they  were)  they  muft 
confequently  be  as  plainly  due  and  payable  to  fome  perfon  or 


t  Of  this  opinion  was  Mr.  jufticc  Ejre,  who  cited  the  dean  and  chapter  of 
Jfomvicys^^j  S  Co.  73. 

other. 


^  > 
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other,  to  fomc  archbifhop,  bifhop  or  archdeacon  within  Saunder- 
whofc  jurifdiaion  this  church  then  was,  before  the  founaa-  ^^^^  '^* 
tion  of  the  archdeaconry;  and  it  feems  fufficicnt  if  the 
proxy  of  6  ^.  8  d,  was  payable  to  fome  perfon  or  other  :  neither 
can  it  be  thought  that  the  biftiop  of  Norwich  claims  it,  for  it 
is  in  thebifhop  of  A^<?rt(;/t-A's  own  court  that  the  archdeacon 
fues,  fo  that  it  is  evident  proxies  are  due  to  fome  body  in  this 
cafe,  and  as  evident  that  no  perfon  claims  them  but  the 
archdeacon  ;  therefore  they  ought  to  be  paid  to  him. 

But  farther,  our  title  in  the  libel  is  not  laid  to  be  by  cuftom  -  [  66:^^  ] 
only,  but  by  endowment ;  and  if,  as  the  faft  is,  and  we  can 
prove,  that  for  fifty,  fixty,  or  feventy  years,  and  by  ancient 
books  in  the  regifter's  oflSce  belonging  to  the  archdeaconry^ 
this  fum  of  6  s.  8  </•  has  been  paid  ;  it  feems  to  be  good  evi- 
dence of  an  endowment,  tho'  the  writing  of  fuch  endowment 
be  loft ;  and  this  title  of  endowment  Is  properly  tryable  in  the 
fpiritual  court. 

Upon  the  whole  matter,  I  hope  the  <:ourt  will  not  grant 
this  prohibition. 

It  is  but  a  fmall  matter  in  con troverfy,  (6^.  SJ.  a  year;) 
it  is  plainly  proper  for  the  ecclefiaftical  oourt ;  the  nature  of 
the  duty  is  ecclefiaftical ;  it  is  claimed  by  an  ecclefiaftical 
perfon  ;  it  is  alfo  claimed  from  an  ecclefiafti«al  perfon  j  for  all 
which  rcafons  it  is  furely  prOper  to  be  fued  for  there. 

It  being  moved  again   on  another  day,  all  the  court,  viz. 
Pratt  chief  juftice,  Powys^  ^yiy  and   Fortefcui  juftices,  dif-     - 
charged  the  rule  for  a  prohibition,  and  delivered  their  opinions 
feriatim'y 

\fty  That  this  was  an  ecclefiaftical  duty,  and  therefore 
properly  fueable  for  in  the  fpiritual  court. 

idly^  That  it  was  claimed  both  hy  znAfrom  an  ecclefiaftical 
perfon,  which  made  it  the  ftronger. 

jfllyy  That  tho'  there  was  an  impropriation  in  the  cafe, 
ftill  there  muft  be  a  curate  to  take  care  of  the  fouls  of  the 
parifli ;  and  that  curates,  as  well  as  other  perfons,  muft  ftand 
in  need  of  bifliops  or  archdeacons  inftrudlions  and  vifitations : 
confequently, 

M  m  if  4^/^, 
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S.^  UNDER.         *  4^^^9  That  the  ordinary  or  archdeacon  ought  to  be  allows 
SON  ^«        pj  fQ|.  1^13  procuration,  what  had  been  ufualiy  paid  for  it,  which 

_  ^^  ,      '     here  appeared  to  be  6  J.  8  d. 
I  •663  J 

Sthfy^  That  where  a  thing  is  claimed  by  cuftom  in  the  fpi- 

ritual  court,  it  muft  be  intended  according  to  their  conftruc- 

(tf^2inft.649«     tion  of  a  cuftom,  and  by  their  law  (j}  forty  years  make  a 

53*   54-  cuftom  or  prefcription. 

6thlyy  That  the  payment  of  6  s.  Sd.  for  70  or  80  years  was 
an  evidence  of  an  immemorial  payment ;  but  if  it  could  not 
be  ftridly  immemorial,  as  taking  the  archdeaconry  to  have 
been  founded  in  Edyuard  the  6th's  time,  ftill  fmce  that  period, 
it  might  become  due  by  endowment,  which  might  in  this 
diftance  of  time  have  been  loft. 

Memorandum:  In  this  cafe  a  prohibition  had  been  moved 
for  in  vacation  before  the  majier  of  the  roUsy  who  firft  granted 
it  nift  caufa  \  but  afterwards  upon  motion,  inclined  to  think 
proxies  due  of  common  right;  and  tho'  this  proxy  could 
not  have  been  due  time  out  of  mind  to  the  archdeacon  of 
Sudbury^  if  that  archdeaconry  was  founded  in  Edward  the 
6th's  time,  yet  being  due  lofomeperfon  or  other  time  out  ofmini^ 
it  might  afterwards  come  by  endowment  to  the  archdeacon ; 
and  that  this  was  to  be  prefumed  from  the  payment  to  fuch 
archdeacon  for  feventy  or  eighty  years. 

Cafe  i8q.  Forth  verfus  Chapman. 

cellor         ^np  HIS  caufe  was  referved  for  the  judgment  of  the  maJler 
Parker.         -I     of  the  rollsy  who  after  time  taken  to  confider  thereof, 
21-4.  Ca.  Ab.      gave  his  opinion  (*)• .  The  cafe  was, 

ft92.   p!.  16.  1^  V    / 

359  p.  l-«5-  W  17  Nov.  1719. 

t  664  ]  One  IValter  Gore  by  will  devifes   thus :  all  the  refidue  of 

One  pofrdjedof  his  cftate  real  and  perfonal  he  gave  to  John  Chapman  in  truft, 
iVto  A!^«nd'B.  only  the  leafe  of  the  ground  he  held  of  the  fchool  of  Bangor^ 
^riA\u\Khtro(    for  the  ufe  of  his  nephews   trdliam  Gore  and    Walter  Core 

them  died  and        j      •  i  r      t_     i      r 

leave  no  irr.ie      dunng   the  term  t  of  the  leafe  as  herein   after  limited,  and 

o^  their  rcfpcc- 

livc  bodics,thcn  to  C,    This  held  «  good  limitation  to  C.  if  A.  or  B,  left  no  iflue  at  theif  death* 


t  Iq  the  Rc^ifter  book  it  it  ioid  terminatioth 

having 
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having  given  feveral  legacies,  declared  his  will  as  to  the  re-      Forth  v, 

tnainder  of  the  faid  eftate,  as  well  as  his  freehold  houfe   in    Chapman^ 

Shaw's  Courty  with  all  the  reft  of  his  goods  and  chattels  what- 

foever  and  wherefoever,  he  gave  to  his  nephew  IVilliam  Gore ; 

and  if  either  of  his  nephews  fViUiam  or  IValtir  flyould  depart  this 

life  and  leave  n$  ijfue  of  their  refpe£iive  bodies^  then  he  gave  the 

faid   [leafehold]    premifles    to   the   daughter  of  his   brother 

JVilliam  Gore^  and  the  children  of  his  After  Sibley  Price ;  upon 

which  the  queftion  arofe,  whether  the  limitation  over  of  the 

leafehold  premiftes  to  the  children  of  the  devifor's  brother  and 

fifter,  was  void  as  too  remote  I 

The  court  was  of  opinion  that  the  devlfc  over  was  void; 
and  faid  that  had  the  words  been,  if  A.  or  B.  (hould  die  with- 
out iflue,  the  remainder  over ;  this  plainly  would  have  been 
void,  and  exadly  the  cafe  of  Love  and  H^tndham^  i  Sid.  450* 
1  Fent.  79.  I  Mod.  50, 

Now  there  is  no  diverfity  betwixt  a  devife  of  a  term  to  one 
for  life,  and  if  he  die  without  iftue,  remainder  over,  and  a  de- 
vife thereof  to  one  for  life,  with  fuch  remainder,  if  he  die 
leaving  no  iflue;  for  both  thcfe  devifes  feem  equally  relative 
to  the  failure  of  iflue  at  any  time  after  the  teftator's  death ; 
and  for  ^this  the  court  cited  and  much  relied  upon  i  Leon» 
285.  Lee's  cafe,  where  one  devifed  lands  to  his  fecond  fon 
tVilUam^  and  if  fViUiam  fliould  depart  this  life  not  having  iflTue,  f  66c  1 
then  the  teftator  willed  that  his  fons-in-Iaw  (hould  fell  his 
lands,  and  died :  fUlliam  had  iflue  a  fon  at  the  time  of  his 
death,  who  afterwards  died  without  iflue;  upon  which  it  was 
clearly  refolved  by  the  whole  court,  that  though  literally 
IVilliam  had  iflue  a  fon  at  his  death,  yet  when  fuch  iflTue  died 
without  iflue,  there  fhould  be  a  fale ;  for  at  what  time  foever 
there  was  a  failure  of  iflue  of  IVH/iam,  he  upon  the  matter 
died  without  iflue.  And  in  zformedon  in  reverter  or  remain- 
der, whenever  there  is  a  failure  of  iflue,  then  is  the  f  firfli 
donee,  in  fuppoiition  of  law,  dead  without  iflue. 


f  For  which  reafon,  akho*  the  firft  donee  had  many  iflues  in  lineal  defcen^ 
inheritable  to  the  eilare  tail,  and  who  held  the  cilate,  the  demandant  need  not 
name  any  of  the  iflues  in  the  claufe,  [ei  qua  poft  mortem^  ^c.'\  but  fliall  fay,  et 
au4g  poft  mortem  of  the  donee  ad  ipfam  rrverti  or  remantre  debet,  eo  quod  the  doneo 
died  without  ifluc^  $  Co,  88.  a.  Bu(kmii$*%  cafe. 

His 
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FoftTH  <r» 
Chafmak. 
Am  5H. 


[  666  ] 


II)  Vi^e  ante 
NichoUs  verfus 
Hooper,  199. 
and  Target, 
verfus  Gaunij 
432.  and  Pin- 
bury  verfus  £1- 
kin,  564,  565, 


ISs  honmr  mentioned  the  cafe  di  Hughes  and  Sayer^  which  he 
himrelf  upon  confiderationhad  determined;  and  faid  there  was 
a  diverfity  betwixt  ifltie  and  children,  iflfue  (i)  being  n$num  C9U 
kaivum  \  and  alfo  between  things  merely  peribnal  and  (a)  chat* 
tels  real ;  more  particularly  in  the  cafe  of  Hughes  and  Sayer^  by 
the  devife  over  of  the  money  to  the  furviyor,  if  either  of  the 
donees  fhould  die  without  children,  the  teftator  Of  neceffity 
muft  be  intended  to  mean  a  death  of  the  donee  without  chiU 
dren  living  at  his  death  ;  for  to  wait  until  a  failure  of  ifliic^ 
might  be  to  wait  for  ever. 

It  being  alfo  debated  1>y  counfel,  where  the  refidue  of  the 
term  veftcd^  in  regard  the  devife  was  to  tViUiam  and  fFaUer 
Gore:  the  court  decUred  that  the  fubfequent  words  increafed. 
their  intereft,  and  gave  tlite  whole  term  to  them,  it  being 
plainly  intended  to  difpofe  of  and  devife  away  the  whole  tma 
from  the  teftator's  executors ;  that  a  devife  of  a  term  to  one 
for  a  day  or  an  hour^  is  a  devife  of  the  whole  term,  if  the  li- 
mitation over  is  void,  and  it  appears  at  the  fame  time  chat 
the  whole  is  intended  to  be  difpofed  of  from  the  execu« 
tors. 

Afterwards  in  {a)  Trin.Term.  lyao,  this  cafe  coming  be- 
fore lord  Parker  upon  an  appeal,  his  lord(hip  reverfed  the  de- 
cree ;  and  faidy'^that  if  I  devife  a  term  to  A.  and  if  A.  die 
without  leaving  ifTue,  remainder  over,  in  the  vulgar  and  na- 
tural fenfe,  this  muft  be  intended  [b)  if  y/.  die  without  leaving 
iiTue  at  his  death,  and  then  the  devife  over  is  good  ;  that  the 
word  [die]  being  the  laft  antecedent,  the  words  [without 
leaving  ifTue]  muft  refer  to  that.  Beddes,  the  teftator  who  is 
imps  concilil^  will,  under  fuch  circumftances,  be  fuppofed  to . 
fpeak  in  the  vulgar,  common  and  natural,  not  in  the  legal 
fenfe,     (3). 

His  lord/hip  likewife  took  notice  that  in  a  formedon  in  re- 
mainder, where  tenant  in  tail  leaves  iflue,  which  iftlie  after* 


(1)  The  effea  of  the  word  "iflue" 
is    particularly    confidered     in    lord 
Glenorchy    v.    Bofville,    Ca.      temp. 
Tal.  3. 

(2)  So,  PleydeUv.PleyM,  poit  750. 
bat  this  diftindUon  between  chattels 


perfonal  and   real  is  rejected  by  lord 
Hard^iuiiie,  in    Beaucltrck  v.   D§rmef^ 

2  Atk.  314. 

(3)  Vide  Atkinfin  v.  Hutehinfoft,  poft. 

3  vol.   258* 


wards 
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wards  dies  without  iflue,  whereupon  fuch  writ  is  brought,  the  Forth  a;« 
Jormedon  {2iys  f,  that  the  tenant  in  tail  did  die  leaving  iflue^^.  Chapman^ 
S.  which  y.  S,  died  afterwards  without  ifTue,  and  fo  the  firft 
donee  in  tail  died  without  iflue,  thus  the  pleading  fays,  that 
the  donee  in  tail  died  leaving  iflue  at  his  death ;  confequently 
the  words  [leaving  iflue]  refer  to  the  time  of  the  death  of  the 
tenant  in  tail,  and  if  the  words  of  a  will  can  bear  two  fenfes, 
one  wheregf  is  more>comnion  and  natural  than  the  other,  it  is 
hard  to  fay  a  court  fhould  take  the  will  in  the  moft  uncommon 
meaning  i  to  do  what?  to  deftroy  the  will. 

2dly,  he  faid  that  the  reafon  why  a  devife  of  a  freehold  to     r  55-  ^ 
one  for  life,  and  if  he  die  without  iflue,  then  to  another,  is 
determined  to  be  an  eftate-tail,  is  in  favour  of  the  (a)  iflue,   (*)  vide  ante 

^     ,  .  .  1     .       •  1         ■  .  .  the  cafe  of  Tir- 

that  fuch  may  have  it,  and  the  intent  take  place;  but  that  {etv. Caunt«' 

there  is  the  plaineft  difference  betwixt  a  devife  of  a  freehold, 

and  a  devife  of  a  term  for  years ;  for  in  the  devife  of  the  latter 

to  one,  and  if  he  die  without  ifTue,  then  to  another,  the  words 

[if  he  die  without  iflue]  cannot  be  fuppofed  to  have  beeq  inferted 

in  favour  of  fuch  ifl*ue»  ilnce  they  cannot  by  any  conftrudion 

have  it, 

^dfyy  His  lordfliip  obfcrved  what  fcemed  very  material,  (and 
yet  had  been  omitted  in  the  pleadings,  and  alfo  by  the  counfel 
at  the  bar)  that  by  this  will  the  devife  carried  a  %  freehold  as 
well  as  a  leafehold  cftate  to  JViUiam  Gore,  and  if  he  or  IValter  died 
leaving  no  ifliie,  then  to  the  children  of  his  brother  and  fifler, 
in  which  cafe  it  was  more  diflicult  to  conceive  how  the  fame 
words  in  the  fame  will,  at  the  fame  time',  (hould  be  taken  in. 
two  different  fenfcs.  As  to  the  freehold,  the  conftruftion  (2) 
Ihould  be,  if  JVilliam  or  tValter  died  without  iffue  generally,  by 
which  there  might  be  at  any  time  a  failure  of  iflue  j  and  with 
refpedt  to  the  leafehold,  that  the  fame  words  fhould  be  intended 

t  ^itre,  and  fee  the  Regifter  of  writs  and  8  Co.  88  •  a. 

X  By  the  will,  as  it  is  flated  above,  from  the  regijler*%  tooh  both  in  the  flats 
of  the  cafe  at  the  roi/s,  and  on  the  appeal,  the  limitation  over  was  exprefsly 
reftrained  to  the  leafthold\  but  in  lord  Macclesfield*^  notes  that  word  is  omitted, 
and  the  devife  over  is  general  (i). 

(i)  Sedvide  3  Atk.  288. 

(2)  Vide  Sonthty  v.  Stowebou/e,  2  Vez.  6i5« 


^is^ti^4?Mxi&xmr4;2^, . 


F&HTH  **>• 


140k  Harrii ». 
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to  fignify  their  dying  without  leaving  ifluc  &t  thiir  d^mh  :  How- 
ever, krdcbanctikr(^\^^  it  might  be  rcafonable  enough  to  tike 
the  famff  wfrnisr,  as  to  the  different  eftatcs,  fn  diJftrent  (>} 
rert^eS)  and  as  if  repeated  by  two  ft  vera!  claufes,  [vrz..)  I  de* 
vif"  to  d.  my  freehold  land^  and  if  i/,  die  without  leaving 
iffue^  then  to  B>  and  I  dcvifc  my  leafchold  to  4,  and  if  A*  die 
without  leaving  iflue,  then  to  5,  in  which  calc  the  different 
claufL-f  would  (as  he  conceived)  have  the  liiS'ercnt  conftruc* 
tions  above-mentioned  to  make  botU  the  Jevifcs  good  ;  and  it 
was  reafonabk  it  Oiould  be  ib^  ut  m  ma^h  vatmi  quam  pirtgi* 


(i)  And  this  cafe  is  conficten-d  ns  an 
a»tli^>riry  for  a  different  conitruaion  of 
the  t^me  wordi  at  applied  ta  di&creat 


fubje£\?^,  in  .^/'/^f/is^v.  Tori  Or. -^-7,  j, 
Acic*  iii8.  EiJrl  of  5/^*1-^  t.  Bu^kiv^^ 
2  Ve^,  I  do*  ^_ 


r.4«  ii^  ^ 


-:■■  U 


»i 


wtU»  of  which  be  made  his  wife  executrix^  gives' Sfoiii)^ 


One 


XiOidChaa* 
ceitor 

pAEXB'a. 

*1^'  ^^.^^  a-piece  to  bis  twofons,  and  %fyotL  to  his  daughter,  payable 
ne  having  two  at  twenty^ooe  or  marriage,  with  a  provifo,  that  if  his  aflets 
(hall  fall  £hort  for  the  payment  of  thefe  legacies,  ftill  the 
daughter  (ball  be  paid  her  full  legacy,  and  that  the  abatem^it 
(ball  be  born  prof^rtionably  out  of  the  ions  legacies  only.  The 
teftator  leaves  fufficient  to  pay  all  the  legacies,  but  the  exe* 
cutrix  wafted  the  aflets,  and  by  that  means  only  there  hap- 
pened a  deficiency. 

Teftator  leaves  tfletf  to  pay,  which  the  executHz  waftes ;  the  daughter*s  legacy 


fons  and  a 
daughccr,  by 
will  gives  to 
cichxoocl.  pay- 
able at  twenty- 
one  I  provided  if 
alTets  fall  Auct 
to  pay  the  ie« 
gaciesy  thea- 
batemcntihall 
be  born  out  of 
the  fons  IcgacicSi 
iball  have  the  prefiprencci 


Decreed  by  the  majter  of  the  rollsy  that  the  tcftatot  could 
never  intend-tt^  make^good  the  daughtei's  legacy  at  ihe  ex* 
pence  of  the  fons,  againft  the  wafting  of  the  executrix ;  that 
the  eftate  could  not  properly  be  faid  to  fall  ftiort,  the  teftator 
leaving  aflets  to  pay  all  his  legacies  i.  nor  could  it  bo  prtfuiiH 
ed  he  forelaw  his  ai<cutrix  woidd  wafte  his  aflets,  hp  then  he 
would  not  have  made  her  fo :  wherefore  this  being  i  cafe  un- 
forefeen,  was  unpro'vided-fof  hy^theoeftator,  and  confequently 
the  daughter  ought  tas^bate  i(i j^rpportipA* 


But 
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But  on  appeal  to  the  Urd  tbancilUr^  this  decree  was  re- 
verfed^  for  that  here  ^ was  a  plain  preference  given  to  the 
daughter's  portion  before  thofe  of  the  fons;  and  this  cafe  was 
within  the  words,  the  eftate  a£lually  falling  (hort  to  pay  the 
legacies  ;  that  as  the  teftator  had  not  reftrained  it  to  any  par- 
ticular means  by  which  the  aflets  Ihould  fall  (hort,  it  muft  be 
taken  generally,  viz.  if  by  any  means  there  (hould  be  a  defi- 
ciency ;  for  ftill  the  damage  was  the  fame  to  the  daughter^ 
whom  the  father  feemed  in  all  events  to  have  provided  for 
widi  a  portion  of  aooo  /•  His  lordfliip  put  this  cstfe,  fuppofe 
the  eftate  had  after  the  teftator's  death,  fallen  fliort  through 
a  lofs  by  fire,  or  by  a  bad  title  on  which  money  had  been  lent, 
neither  of  which  could  have  been  forefeen  by  the  teftator, 
furely  both  thefe  accidents  would  come  within  the  provifion  of 
the  will,  and  the  daughter  (hould  have  her  full  portion  of 
.2000/.  that  it  was  the  fame  thing  as  if  the  teftator  had  faid, 
his  daughter's  portion  fliould  be  paid  in  thifirftpka  ;  and  the 
conftruftion  which  the  .other  iide  would  put  on  this  daufe, 
was  to  make  no  diftindion  where  the  tefhitor  has  made  a  irery 
plain  one.  Wherefore  let  both  the  words  and  meaning  of  the 
will  take  effed,  that  is,  let  the  daughter  have  her  full  por- 
tion, and  the  abatement  be  maiie  only  out  of  the  fons  le- 
gacies* 


Evans, 
1669] 


Attorney  General  verfus  Grant,  Rcdor  of  St. 
DiMvitan's. 

AN  Information  was  brought  in  the  name  of  the  attorney 
general  at  the  relation  of  the  inhabitants  of  the  Rolls  li- 
berty, againft  the  impropriator,  curate,  and  overfecrs  of  the 
poor  of  the  parifh  of  St.  Dunjian  in  the  weft,  London^  for  an 
account  of  charities  given  by  feveral  wills  and  deeds,  to 
the  poor  of  the  faid  parifli ;  and  as  the  liberty  of  the  Rolls  was 
part  of  the  parifli  of  St.  Dunjian^  and  the  inhabitants  of  *  that 
liberty,  on  the  faid  pari(h  church  being  lately  repaired,  had 
been  aflefled,  and  paid  a  fifth  part  towards  the  repairing  there- 
of, viz.  300/.  out  of  1500/.  therefore  it  was  prayed,  that  the 
Rolls  liberty  might  have  a  fifth  of  all  the  charities  by  will  or 

charities  given  by  will  or  doed  to  the  poor  ofSt,  Dunftaa*<  though  inlitlcd  to  t  lifih 
Aade  at  the  cbuzwh  doorsi  or  at  facfanaeatt. 


Cafe  191. 
Lord  Chan- 
cellor 
Parker. 

Liberty  of  the 
rt>lls  in  Mid. 
dlefex  is  withift 
the  parifli  of 
St.  Dunftan 
in  the  weft^ 
London y  and 
contributes  a 
fifth  towards 
the  repairs  of 
the  fiid  church  I 
but  having  di- 
Oind  overlecrSy 
and  maintain- 
ing its  poor  fe- 
parately,  is  not 
intitted  to  a 
ihare  of  the 
of  all   col  legions 
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ATTotmr     i^i  g\^^  1^  iiie  poor  of  St.  T>unjlmf%^  as  likewife   of  the 
Q%h%im  *  charitable  colkdions  made  at  the  door  of  the  church,  or  a 
fiicratnents. 

It  Teems  the  parifh  of  ^t.  Duriftanj  with  regard  to  fuch  part 
thereof  as  is  within  the  city  of  Lwin^  has  feparatc  officers, 
both  church-wardens,  and  overfeers,  and  maintain  their  poor 
feparately;  in  like  manner  that  part  which  is  within  the 
county  of  AEddUfex^  and  liberty  of  the  Ralh^  hath  diftinfi 
officers  for  the  poor ;  but  as  to  the  chapel,  that  only  belongs 
to  the  majler  tfthe  rolls ^  who  ex  gratia  gives  leave  to  the  inha- 
bitants of  the  liberty  to  come  there, 

Bclore  the  lb«  Lofd  Parker  :  Before  the  ftatute  of  the  43  of  f/fas.  there 
Sm*i^**Bo  ^^^  "^  ^^^^  officers  as  overfeers  of  the  poor  ;  /hue  which,  as 
fttdioflkenat  that  part  of  the  pariih  of  St.  Dtmftan  which  lies  in  Lmtdm^ 
yoot.  liA'  had  diftind  overfeers,  madediftin^l  rates,  and  maintained 

dieir  poor  feparately,  this  makes  them  as  a  diftin£t  parifii ;  for 
which  reafon,  with  refpe£b  to  all  gifts  of  charities  by  will  or 
deed  given  td  the  pariih  of  St.  Dunftan  in  the  weft,  that  part 
.  '  of  the  parifli  which  lies  in  London^  muft  have  and  enjoy  the 

fame,  exclufive  of  the  Rol/s  liberty ;  but  as  to  aU  fiich  gifts, 
grants  or  devifes  before  the  ftatute  of  the  43  £Zrz.  as  at  diat 
time  the  parifti  and  liberty  were  not  feparated  by  xliftind 
officers  and  overfeers  of  the  poor,  the  liberty  of  the  Rolls  be- 
ing then  part  of  the  parifli,  fliall  have  a  proportion  thereof: 
but  the  liberty  having  contributed  to  the  repairs  of  the 
church,  and  being  really  within  that  parifli,  as  to  all  colledions 
of  charities  at  the  church  door,  or  at  the  poor's  box,  or  at 
r  671  1  ^^^  monthly  or  other  facraments,  which  are  in  part  given  by 
the  inhabitants  of  the  Rolls  liberty  who  have  feats  in,  and  re- 
pair to  the  church  of  St.  Dunjian ;  and  forafmuch  as  the  inha- 
bitants of  the  Rolls  liberty  pay  towards  the  parfon  and  lecturer 
of  St.  Dunjlan^s  (there  being  in  vacation  time  no  preaching  at 
the  Roll's  chapel)  and  contribute  to  the  charities  of  St.  Dun- 
JlarCs  :  fo  ought  the  poor  of  the  Rolls  liberty  (being  part  of 
the  faid  parifli)  to  have  a  proportionable  fliare  of  thofe  chari- 
ties J  wherefore  to  the  intent  it  may  be  feen  whether  this  has 
been  obferved,  let  the  difpofitions  of  thefe  laft  mentioned 
charities  be  fpecified  in  a  book  containing  the  names  of  the 
jperfons  to  whom  given,  and  for  what  purpofc. 

Memoran* 
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Memorandum :  It  being  faid  in  this  mCe^  that  as  to  the  cha-   ATToawalr 
rity  money  given  at  facraments,  the  parlbn  was  not  bound  to  ^«n8*a«-^« 
diftribute  It  amongft  the  poor  of  the  fame  parifli,  but  might 
beftow  it  on  any  obje£t  of  charity : 

Cur' :  I  will  not  now  determine  this,  tho'  fure}y  if  equal 
obje<9s  of  charity  are  to  be  found  within  the  pariib,  they  in 
reafon  ought  to  be  preferred. 


Lcighton  n;er/us  Sir  Edward  Lcighton*    ,       Cafe  t^u 


T 


H  E  defendant  Sir  Edward  Ltighton*s  father  mortgaged,   *  ^^•^/' 


Mh 


and  afterwards  fold  the  manor  of  Baijley  in  the  county    i  stnu  4^^* 
of  Montgomery  in  ff^aleSf  to  his  brother  the  plaintiff,  and  upon    traft^Mt'dcr 
his  death  the  now  Sir  Edward  Leighton  fet  up  an  old  intail   ▼ife^tobefoii 

or  or  deviled  <» 

created   about  200  years  fince,  and  got  ihto  pofleffion;  the  T*  s.  if  the  tOi 

plaintiff  brought  an  eje&ment  which  was  tried  in  ff^aksj  and  ^^^  two  trbit 

a  vcrdia  paflcd  for  the  defendant  upon  producing  an  old  in-  ^"i^'^^Jj^i^*!^ 

quifition  finding  the  intail ;  but  there  was  no  deed  produced  s^pt  >  pcri!ct«* 

creating  this  intail.  •*  ini^ed^ 

The  plaintiff  at  law  brought  his  bill  in  this  court,  fetting  [6723 
forth  that  the  writings  were  all  in  the  defendant's  hands,  and 
praying  that  they  might  be  produced,  and  that  the  defendant 
might  not  fet  up  a  title  under  any  truft-term.  Upon  which 
the  lord  Cowper  decreed,  that  the  trial  fhould  be  upon  the 
mere  right  in  an  ejeSment  j  and  that  no^trufl-term,  mortgage 
or  leafe  fhould  be  fet  up,  but  that  the  defendant  fhould  make 
title  only  under  the  intail. 

Accordingly  it  was  tried  in  Shropjhlrey  where  befortf  Mr. 
baron  Prictj  the  now  defendant  Sir  Edward  Leighton  had  a 
verdid :  but  the  judge  certifying  againfl  it,  a  new  trial  was 
granted  to  be  at  the  bar  of  the  exchequer^  which  was  had,  and 
a  verdidl  for  the  plaintiff:  there  was  afterwards  a  trial  likewife 
in  the  king^s  bench^  and  a  verdidt  again  for  the  plaintiff.  And 
now  on  the  equity  refervcd,  it  was  prayed  that  the  plaintiff 
ihould  have  a  perpetual  injuni5tion  with  cofls. 

Lord  Parker :  The  plaintiff  has  no  reafon  to  complain  (as 
he  docs)  of  the  inconvenience,  that  there  is  no  end  of  trials  in 
ejedlmcnts,  for  the  two  firft  were  found  againft  him ;  but  it  is 

truC) 


LllCHTOK 


d)  Pretf  d.  In 

Sfiifter  fcvcml 
^iih  in  qc£l- 
Fnicnt,  and  ircr- 
pdiftiin  jII,  in 
l^TaBrnf  the 
'  Wlil,  c^^uUy  on 
■  biiJ  nf  fence 
wnll  gv^nt  a 
pcrptUal  in- 

£•6733 


Sqaity  will  the 
rather  grant 
a  perpetual  in* 
jun^ioD  where 
it  direas  the 
truly  or  where 
the  caufe  againft 
which  the  ver- 
dt^s  are  found , 
it  odious  in  its 
anture* 
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tr\iej  the  two  trials  at  bar  wh'tch  were  hy  the  direflion  of  the 
court,  being  far  bim,  I  do  not  fee  what  thi^  court  has  been 
douig)  unlef^  it  (hould  ,naw  grant  (i)  a  perpetual  mjundlton. 
If  s  truft  cAate  be  devtfed  to  be  fold,  and  on  a  bill  brought 
againft  the  truftces  to  fcll^  the  heir  contcfts  the  will  j  after  two 
trials,  the  court  will  graot  a  perpetual  injunfiion.  In  the  cafe 
of  the  €arl  cf(£i)  Baihvtr(\i^  Sherwtn  the  title  was  a  me  re  legal 
one,  where  after  fevcral  cjcclments  and  five  verdi^^s  for  the  tm't 
ofBath^  he  brought  a  bill  of  peace  for  a  perpetual  injunilion  ; 
the  lord  chancellor  Gs-wfter  thought  this  too  much  *  for  him  to 
grant,  but  fecmcd  to  recommend  it  to  the  plaintiff  as  a  caufe 
proper  for  the  houfe  of  lordsj  and  on  an^ppealj  the  lords  granted 
{%}  a  perpetual  injunflion,  which  I  take  as  a  reverfal  of  the 
lord  Coivpir's  decree,  and  as  a  precedent  in  the  higheft  court 
of  what  ought  to  be  in  thi$  cafe.  Confcquently  it  1$  ver/ 
improperly  faid>  that  only  the  houfu  of  lords  m  fuch  cafe 
ihould  grant  a  perpetual  Injun^Llion  i  for  that  houfe  on  appeial 
gives  fuch  a  judgment  as  the  court  below  ought  to  have'dofie. 
This  court  In  dire£ling  trials,  and  ordering  writings  to  be 
produced,  has  been  doing  nothing  all  this  while,  if  it  cannot 
grant  a  perpetual  injunction,  which  really  after  fo  many  trials 
fccms  to  be  for  the  benefit  of  both  parties. 

As  to  the  objedlion,  that  in  the  cafe  of  the  lord  Bath  verfus 
Shenvinj  the  lords  would  not  have  granted  a  perpetual  ii\junc<* 
tion,  but  for  its  being  an  ddiqus  caufe,  tending  to  baftardize  a 
noble  perfon  after  his  dca,th;  I  anfwer,  it  did  not  tend  to 
baftardize  the  duke  of  Jlbimark^  but  to  make  him  the  le* 
gitiniate  fon  of  Radford.  However,  the  principal  cafe  is  fuch 
as  not  in  its  nature  to  be  intitled  to  any  favour  ;  fot  the  de* 
fendaatt  Sir  Edward  Leigbi^n  is  contending  againft  a  purcWafe, 
under  which  there  has  been  pofieffion  for  very  many  yeaf% 
againtft  a  fale  made  by  bis  own  father  to  his  brodier,  and  is 
fetting  up  an  old  intail  of  about  two  hundred  years  flanding  to 
defeat  this  purchafe ;  and  if  there  was  not  the  cleareft  proof 
imaginable  of  fuch  an  incail,  (as  poffibly  there  was  not)  the 
jury  were  in  the  right  not  to  find  it.  It  is  certainly  an  incon* 
venience  in  the  law,  that  there  ihould  be  no  end  of  trials  iit 


(l)  Barefoot  v.  Ffy,  Bunb.  158. 
(a)  I  Bro,  P.  C,  a66. 


ejea- 
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cjcAmcnt,  and  that  one  trial  in  a  real  aSion  (which  perhaps 
may  be  at  a  trial  by  nijiprius)  fliould  be  final,  when  at  the 
fame  time  twenty  trials  in  ejcftment  and  at  the  bar  in  lyefl* 
minfter  Hall  will  not  be  conclufive;  but  this  cannot  pro- 
perly be  urged  in  the  prefent  cafe,  when  upon  the  two  or  three 
firft  eje£tments  the  verdids  went  againft  the  now  plaintiff^ 
who,  had  they  been  conclufive,  muft  have  been  barred. 

But  as  to  the  cofts  in  this  court,  the  plaintiff  fVilUam  Letgh^ 
ton  has  had  relief  by  producing  the  writings,  and  preventing 
the  defendant  from  fetting  up  any  old  terms  \  and  it  does  not 
appear  that  the  defendant  Sir  Edward  Liigbton  (the  heir  of  an 
ancient  family)  has  fo  far  mifbehaved,  as  that  he  ought  to  pay 
cofts ;  though  he  (hall  lofe  his  own  cofts,  the  right  appearing 
againft  him  \  but  the  plaintiiF  to  have  tne  cofts  at  law  for  all 
the  trials. 

This  decree  was  affirmed  {a)  in  the  houfe  of  lords  with  40/. 
cofts.  (i) 


Lbxguton 

LlIGHTOK. 

[674] 


(4}Marcbi7a9* 


(i)  2  Bro.  P.  C.  217.  where  the 
proceedings  on  the  different  trials  are 
more  fully  dated,  and  in  which  it  is 
laid,    that  the  fmgle  ground  of  grant- 


ing the  trial  at  the  bar  of  the  king's 
bench  was,  that  the  defendaift  ihould 
not  in  a  cafe  fo  long  litigated  be  con* 
eluded  by  one  verdid* 


Attorney  General  verfus  Hudfon, 

ONE  Penning  of  Saffron  TValden  in  Effixy  and  feveral 
others  fubfcribed  to  a  charity  fchool  there  of  twelve 
boys  and  twelve  girls,  which  fubfcription  was  only  during  the 
pleafureof  the  benefadlors.  Penning  delighted  with  feeing  thefe 
charity  children,  declared  he  would  leave  them  fomething  at 
his  death ;  there  was  alfo  a  free  fchool  in  the  fame  town,  and 
Penning  mzdc  his  will  giving  500/.  to  the  charity  fchoolj  SLnd 
feveral  pecuniary  legacies  to  his  poor  relations,  and  died. 

fchool  'y  though  both  be  charity  fchools,  yet  only  the  charity  fchool  for  boys  thd 

The  executors  infifted  on  the  want  of  aflets. 

Lord  chancellor :  Though  the  free  fchool  be  a  cJjarlty  fchool ^ 
yet  the  charity  fthool  for  boys  and  girls  went  more  commonly 
by  that  name ;  and  as  the  teftator  was  fond  of  the  latter^  and 
declared  he  would  leave  them  a  legacy,  therefore  that^  and  not 

Vot.  1.  N  n  the 


Cafe  193. 
Lord  Chan- 
cellor 
Parker. 

2  Eq.  Ca.  Ab. 

192.  pi.  9* 
Two  fchool)!  In 
the  fame  town, 
one  a  fice 
fchool,  tnd  the 
other  a  charity 
fchoool  for  boys 
and  girls  j  A. 
devlfci  500 1. 
to  the  charity 
girls  ihali  take. 


[675] 


G  t  N  F  m  A  t  tJ  * 

bite  m  pfopat- 
ibn  witn  otKer 
kpciri  on  fiiU 
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thc  free  fchool  Is  imltlcd  thereio  ;  (o  kt  the  kgnc)^  be  brougfat 
ifito  court  with   intcrefl  from   the  end  of  the  year  alter   tbe 

ttrftator's  fleath  ^  an  J  in  cafe  of  a  cjeficiciicy  of  aflcts^  Jet  aU 
the  pecuniary  legacies,  as  well  that  to  the  charity  f  as  others* 
abate  In  proportion  i  for  though  the  Ramam  preferred  a  pious  J 
or  chili tabk  legacy  10  others,  yet  our  Uw  does  not :  ihcy 
being  ^\\  but  legacies,  and  equ^^Uy  intended  by  the  teilator  to 
be  paid»  It  wauld  be  hard  that  one  of  them  by  being  preferre4  I 
(hould  frufl  rate  all  the  reft;  befidcs  the  other  legacies  being 
given  to  fcvcral  of  the  tcftator's  poor  relations^  ihey  are  cha- 
rities affo.  And  bccaufe  it  is  obje^Scd,  that  on  the  failing  of 
the  charitj  fchool,  the  charity  ought  to  revert  to  the  foundert 
therefore  in  fuch  cufe  I  give  liberty  to  the  parties  to  apply 
again  to  the  court-        * 


f  Vidr  ante  265^  Tait  vcrfas  Jujlin^  and  Mrjfers  verfu*  M^yL-vi  422;  but  the] 
ipiritOi^l  court  give*  the  prrfcrqnce  to  chftnty  leg^acies,  and  \n  (uth  caf^  lord  keej>er  j 
iHWh  wowld  noteRJDin  thexn.     Vide  i  /V*,  230,     fuldaig  verftis  Bemd^  \ 


Pool  verfus  SachevercL 

IN  a  bill  brought  touching  the  real  and  perfonal  cfiateof 
5ofi^ifrW  dcceafeJ,  who   had  iilue  a   daughter  by 

his  firft  wife,  married  to  the  plaintiff  Pooly  the  queftion  was, 
whether  the  defendant  who  before  had  been  Mr.  SachevereC% 
maid-fervant,  was  married  to  hin^? 


Cafe  f94« 

Lord  Chan- 
cellor 

PaRK£R . 

Advertifcmcnt 

infniiDg  in  the 

publiek  prints, 

chat  wnoever 

ihall  difcover 

and  make  legal 

proof  of  the  marriage  in  quefticn  (ball  have  100 1.  lewardy    adjudged  a  contempt  of  the  court,  and 

the  party  procuring  It  committed. 


She  admitted  by  her  anfwer,  that  (he  had  a  baftard  by  him 
which  was  yet  living,  but  before  the  fecond  child  was  born 
[  676  3  ^'^  pretended  ihe  was  married  to  the  faid  Sacheverely  and 
that  they  had  been  married  in  the  prifon  of  the  Fleets  he  by 
the  name  of  Robirt  MarJhaU^  and  flic  by  the  name  of  Anne 
How  fpinfter,  and  that  the  marriage  was  on  the  27th  of  A'i- 
vember  1705. 

In  the  fpiritual  court  it  was  adjudged  to  be  a  good  marriage, 
and  that  fentence  affii^med  by  the  delegates  j  but   the    daughter 
claiming  title  to  a  moiety  of  the  real  eftate,  a  trial  at  bar  was 
dirciSled  in   C.  B.   where  the  marriage  was  found  ;  and  after- 
wards 
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wards  the  plaintiff*s  father  put  an  advcrtifcmcnt  into  the  DaUy      Pool  v. 

CouranU  intimating,  that  whereas  there  was  an  entry  in  the     ^achevi- 

regifter  in  the  FUit  prifon,  of  a  marriage  there  the  27th  of 

oi  November  1705,  in  the  words  and  figures  following,  (v/zj 

"  November  27.  1705.  Robert  MarJh^U  of  St.  Martin's  Lane 

**  in  St.  Martin*s  parifh,  and  jtnne  How  fpinfter  :**  whoever 

fhall  difcover  and  legally  prove  that  the  faid  two  perfons  were 

then    married,  and  before  and  at  the  time  of  the   marriage 

were  really  called  and  known  by  thofe  refpe&ive  names,  Ihall 

have  a  reward  for  fuch  difcovery  (on  legal  proof  of  the  fame) 

of  JOG  /.  over  and  above  all  legal  charges  to  be  paid  by  Edward 

Pool 

And  it  was  now  moved  that  P00/ (hould  be  committed  ;  it 
having  been  formerly  mentioned  before  the  majier  of  the  rolls^ 
who  ordered  it  to  be  moved  before  the  lord  chancellory  as  being 
a  matter  of  great  moment,  concerning  on  one  fide,  the  liberty 
of  the  fubje£^,  and  on  the  other,  the  prefervation  of  evidence 
from  fubornation  and  corruption. 

The  motion  being  made  before  lord  chancellor^  it  was  by  him 
adjourned  to  the  next  feal,  after  which  at  another  day  the  lord 
chantellor  with  great  folemnity  thus  pronounced  his  opinion  : 

This  tends  to  the  fuborning  of  witncfies,  is  very  dangerous,  [  677  ] 
and  not  only  greatly  criminal,  but  is  a  contempt  of  the  court, 
.being  a  means  of  preventing  juftice  in  a  caufe  now  depending, 
vrWxch  is  aggravated  by  the  matriage  having  been  pronounced 
good  in  the  court  of  delegates,  and  alfo  a  verdict  at  the  bar  of 
the  common  pleas  in  it's  favour  ;  and  as  the  court  may,  fo  in 
julUce  it  ought,  to  punifh  this  proceeding. 

It  has  been  objected,  that  nothing  has  been  done  in  confe- 
quence  of  this  advertifcment,  no  witnefs  come  in. 

R^fp*  It  does  not  appear  but  that  fome  perfon  would  comft 
in,  were  this  'not  difcouragcd  ;  however  the  perfon  moved 
againfl:  has  done  his  part,  and  if  not  fuccefsful,  is  ftill  not  the 
Ids  criminal. 

Objcil.  This  is  not  an  offer  to  any  particular  perfon. 

Refp.  It  is  equally  criminal  v/hen  the  offer  is  to  any,  for  to 
^ny  is  to  every  particular  perfon.  This  advertifcment  will 
c&mc  to  all  perfons,- to  rogues  as  well  as  honcft  men  5  and  ir 

N  n  2  IS 
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Pool  v.        is  a  flrangc  way  of  arguing  to  fay,  that  ofFering  a  reward  to 
Sacheve-      ^^g  witncfs  is  criminal,  but  that  offering  it  to  more  than  one 

IL£L.  .,rri..  -.f- 

IS  not  10  :  lurcly  it  is  nf)ore  criminal,  as  it  may  corrupt  more. 

Otje^.  A  pcrfon  coming  in  for  fuch  a  reward  is  no  witncfs, 
for  that  his  teflimony  muft  be  reje£lcd. 

Re/p.  It  is  fo  of  every  witncfs  fuborncd  or  bribed  j  he  is  no 
witnefs,  if  you  prove  him  bribed. 

Ohji^.  This  matter  is  now  over,  (viz,)  the  fcntence  in  Ac 
fpiritual  court  and  the  trial. 

[  678  ]  Rffp.  It  is  not  over;  for  fuppofc,  on  the  reward  offered  by 

this  advertifement,  a  dozen  affidavits  (hould  come  in,  proving 
what  it  defired  may  be  proved,  this  would  probably  induce 
the  court  to  grant  a  new  trial,  and  might  overturn  all  the  pro- 
ceedings which  have  hitherto  pafTed.  It  is  a  reproach  to  the 
juftice  of  the  nation,  and  an  infufferablc  thing,  to  make  a 
publick  offer  in  print  to  procure  evidence,  and  is  tantamount  to 
faying,  that  fuch  perfons  as  will  come  in  and  fwcar,  or  procure . 
others  to  fwear  fuch  a  thing,  fliall  have  lOoL  reward;  and 
this  in  a  caufe  now  depending  here  :  if  lOo/.  is  to  be  allowed^ 
the  fame  reafon  will  hold  as  to  the  allowing  of  500/.  or  loooA 
And  tho'  the  intention  of  the  perfon  fo  advertifing  may  be  in- 
nocent, (and  I,  knowii)g  the  man,  believe  it  was  fo,  infomuch 
that  if  a  court  may  be  faid  to  have  inclinations  or  impreflions 
from  thence,  I  muft  own,  I  fhould  be  influenced  by  my  know- 
ing Mr.  Pool  to  be  an  honeft  man:)  yet  the  juftice  of  the 
court,  nay  the  juftice  of  the  nation  being  concerned  in  fo  pub- 
lick  a  cafe,  I  cannot  difmifs  the  party,  the'  his  counfel  offer 
to  pay  corts  to  the  other  fide,  but  in  juftice,  and  for  example's 
fake,  he  muft  ftaad  committed. 


Clifton 
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Clifton  verfus  Burt.  (i). 

A  Scifed  in  fee  of  freehold  lands,  and  likewife  of  fomc  copy- 
*  hold  lands  which  he  had  not  furrendcred  to  the  ufe  of 
his  will,  and  indebted  by  bond  in  which  his  heirs  were  bourfd, 
in  1706.  made  his  will,  whereby  he  devifed  his  freehold  lands 
to  B,  in  fee,  without  charging  them  with  any  of  his  debts  and 
legacies,  •  and  gives  his  copyhold  lands  to  C.  in  fee,  in  truft 
to  fell  to  pay  bis  debts  and  legacies,  and  having  given  a  lega- 
cy of  500/.  to/),  died  leaving  E.  his  executor;  Z),  the  le- 
gatee of  the  500  /.  brought  his  bill  for  his  legacy  \  upon  which 
lord  Harcourt  decreed,  that  as  to  fo  much  of  the  perfonal  eftate 
as  was  exhaufted  by  the  bond-debt,  the  legatee  of  the  500/. 
fhould  ftand  in  the  place  of  the  bond-creditor  againft  the  land, 
and  that  the  freehold  eftate  (hould  b^  liable,  in  default  of  per- 
fonal afTets,  to  pay  the  legacy. 

From 


Cafe 


195. 


One  dies  in- 
debted by  bond, 
and  by  will 
gives  a  legacy 
of  500 1.   and 
devifes  his  lands 
in  fee  to  J.  S. 
leaving  a  per- 
fonal e(!alefiif. 
ficient  only  to 
pay  the  bond  $ 
the  legatee  ihall 
not  ftand  in  the 
place  of  Tht 
bond  creditor 
to  charge  the 
land,  in  regard 
the  land  is  fpe- 
cificaily  deviled  \ 
fecus  if  the  land 
bad  defcended 
W  thk  heir. 

[•679  ] 


(i)  In  Reg,  Lib.  A.  1720.  fo,  76. 
This  cafe  is  thus  llated. — John  Bignold 
by  will,  devifed  all  his  eftate  in  Merro*w 
and  ^toke^  to  his  fon  John  BigncU,  and  the 
heirs  of  his  body,  and  for  wane  of  fuch 
iffue,  to  the  defendant  Jo/eph  Burt,  his 
heirs  and  afllgns  for  ever,  and  alio  de- 
vifed his  copyhold  eftates  which  he  had 
before  furrendcred  to  the  ufe  of  his  will, 
to  his  faid  fon  John  Bignold,  and  the 
heirs  of  his  body,  and  for  want  of  fuch 
iflue,  to  the  defendants  Jo/eph  Burt, 
James  Burt,  and  Elizabeth  Hor/naile, 
and  their  heirs  and  aHigns  for  ever, 
(fubjcd  to  the  annuity  therein  men- 
tioned) to  the  intent  that  they  or  the 
furvivor  fliould  fell  the  copyhold,  and 
apply  the  money  ariling  thereby  to 
mnke  good  and  pay  his  debts  and  legA- 
cies,  and  he  divided  the  relidue  between 
the  faid  Jo/eph  Burt^  James  Burt,  and 
Elixabeth  Hor/naile,  equally  ;  and  iur- 
ther  devifed  to  the  plaintiff  yfl/»«  Cli/- 
ion,  500/.  within  three  months  aher 
the  deceafe  of  the  teftator's  laid  fon,  if 
he  died  under  age  and  not  married,  in 
which  cafe  he  directed  that  all  his  per- 
fonal eitate  other  than  what  would  |my 


his  debts  and  funeral  expences,  and 
the  faid  qoo/.  to  the  faid  James  Clif- 
ton, and  the  other  legacies  by  the  will 
given,  ihould  be  equally  divided  be- 
tween the  faid  Jo/eph  Burt,  James 
Burt,  and  Elizabeth  Hor/naile  equally, 
and  made  C/i/fcn  and  Jo/eph  Burt,  and 
two  others  executors :  the  fon  died  un- 
der age.  Upon  the  original  hearing, 
the  court  decreed  an  account  of  the 
teftator's  perfonal  eftate,  and  of  the 
rents  and  profits  of  his  real  eftates  ac- 
crued fmcc  his  death,  and  alfo  an  ac- 
count of  his  debts,  and  which  were 
debts  by  fpecialty,  and  which  by  fimple 
contract,  and  what  debts  remained  un- 
paid, and  alfo  what  legacies  were  un- 
paid; and  the  perfonal  eftate,  and  fuih 
rents  and  profits  were  to  be  applied  in 
payment  of  the  debts  and  legacies,  fo 
izx  as  the  fame  would  extend;  and  or- 
dered, that  for  making  good  the  defi- 
ciency as  to  what  debts  and  legacies, 
the  faid  perfonal  eftate  and  rents  and 
profits  fell  Ihort  to  fatisfy,  the  teftator's 
real  elbies  ftiould  be  fold  to  the  beft 
purchaler,  and  in  cafe  any  of  the  per- 
ibnal  eftate  h«id  been  applied  to  pay  the 
N  n   J  '^^\.% 
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Cliftok  v.  From  this  decree  the  dcvifee  of  the  freehold  lands  now  ap- 
UuRT.  pealed  to  the  lord  Parker^  infifting  that  the  500/.  legacy  being 
by  the  will  charged  on  the  copyhold  eftate,  and  that  fund  fail- 
ing  for  want  of  a  furrendcr,  the  freehold  cftate  which  waf 
exprefsly  devifed  to  another  pcrfon  ought  not  to  be  liable,  and 
that  the  land  being  fpecifically  devifed,  was  not  chargeable 
with  a  general  pecuniary  legacy. 

Lord  Parker^  having  taken  time  to  confider  of  it,  reverfcd 
that  part  of  the  decree  whereby  the  freehold  cftate  was  fubjeded 
to  (1)  the  legacy  ;  obferving  iftj  that  tho'  equity  will  marihal 

aflets 


debts  by  fpctialty,  the  creditors  by 
fimple  contra^  and  legatees  were  to 
ftand  in  the  place  of  the  creditors  by 
ipccialty,  and  to  have  fatisfadtion  out  of 
the  real  cftates,  fo  f.ir  as  the  pcrfonal 
elUtc  had  been  applied  in  payment  of 
fuch  debts  in  equal  proportion. — With 
this  decree,  Joj'tpb  Burt  being  diHutif- 
ficd,  petioned  for  a  rehearing,  "  For 
•*  that  the  adminiftration  of  the  per- 
*'  fonal  eftate  in  payment  of  the  debts 
•'  by  bpnd  and  fimple  contract,  during 
•*  the  life-time  of  John  ^ignoU,  the 
**  fon  and  tenant  in  tail,  and  before  the 
*'  rcvcrfion  in  fee  of  the  faid  real  eftate 
'*  came  to  the  faid  Jojfph  Burt  in  pof- 
*'  f«l?ion,  was  a  legal  adminiftration, 
**  and  ought  not  to  be  unravelled, 
•*  marfliallcd,  or  tranfpofrd  to  other 
**  purpofes,  neither  was  the  rcvcrfion 
•*  in  tec  of  the  freehold  expeftant  on 
•*  the  faid  cftaietail,  aflets  10  pay  debts 
**  by  fpccialty  before  the  determination 
**  of  that  eliatc-tail,  neither  did  the 
•'  faid  tcflator  fubjcdt  the  faid  rcvcrfion 
*'  to  the  laid  500/.  legacy,  which  faid 
*•  legacy  wasaifo  not  payable  when  the 
♦*  pcrfonal  cftate  was  fo  adminiftered, 
••  but  was  a  remote  poflibility,  and 
••  doubtful,  whether  the  feme  vould 
•' ever  trife,  and  alfo  for  that  fuch 
•'  adminiftration  of  the  perfonal  cftate, 
•*  before  the  cftatc-tail  determined 
•'  ought  to  be  allowed  as  ri^htlully 
•'  acted,  and  the  legacy  of  500/.  whrn 
•*  it  became  payable,  would  only  afTcft 
•*  fjch  pait  of  the  pcrfonal  cftate  'd^ 
•*  ihrn   ren:::'!:^ci  trn^iiTjiniltcrcd,    to- 


"  getber  with  the  copyhold  efbte, 
*'  which  copyhold  only  the  will  Aibjed- 
*•  ed  to  the  legacy,  in  regard  the  le- 
"  gacy  and  that  truft  arc  by  the  will 
"  appointed  to  commence  together. 
*«  And  for  that  the  debts  by  bond^nd 
*'  fimple  contraft  are  all  paid,  which 
*'  did  not  appear  at  the  faid  hearic?. 
*'  And  the  faid  defendant  conceived 
*'  that  the  freehold  lands  in  his  hcr.ds 
*'  as  devifee  thereof,  ought  not  to  be 
"  liable  to  legacies  which  the  tellator 
"  never  intended  to  charge  thcreor. 
"  and  for  that  the  rents  and  pioi:t5  if 
"  lands  received  by  an  heir  at  law,  or 
*'  devifee,  before  the  tcfteof  the  originsl 
*'  at  Jaw,  or  the  filing  a  bill  in  c^nitv, 
"  were  not  recoverable  from  fucli  >  .■  r 
*'  or  devifee,"— Whereupon  his  Icrd- 
fhip  declared,  **  That  the  f:iid  decree  fo 
**  far  as  directs  a  fale  of  the  freehold 
•'  eftate,  for  fati  fadtion  of  the  faid 
"  legacy  of  coo/,  given  to  the  plaiPi- 
•'  titf  ought  to  be  reverfed,  and  th^r 
•*  the  defendant  Jo/eph  Burt,  ought  tj 
'*  hold  the  lands  according  to  the  faid 
"  teftator's  will." 

(i)  It  being  the  obje£l  of  a  court  of 
equity,  that  e*i*ery  claimant  upon  the 
affcts  of  a  deceafed  perfon  /hall  be  fj- 
tisfied  as  far  as  fuch  aflets  can,  by  any 
arrangement  rr/j/^^«/  with  the  naturt  of 
the  rcfpedlive  claims,  be  applied  in 
fatisfad^ion  thereof,  it  has  been  Jong 
fettled,  that  where  one  claimant  haj 
more  than  one  fund  to  refort  to,  and 
another  claimant  only  one,  the  firl 
claimant  Ihall  report  to  ?h-ir  fund,  on 
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aflcts  in  favour  of  a  legatee,  as  well  as  of  a  fimple  contraS    Cliitok  v, 
creditor,  yet  every  devifee  of  land  is  as  a  fpecific  legatee,  and        I^urt, 
ihall  not  be  broken  in  upon,  or  made  to  contribute  towards  a 
pecuniary  legacy. 

7,ii!yy  That  it  was  a  rule,  if  oire  gives  a  fpecific  legacy  of  a 
horfe,  or  diamond,  and  alfo  a  pecuniary  legacy  of  500/.  to  B, 
.and  there  are  not  aflets  to  pay  both,  ftiil  the  fpecific  legatee 
(hall  be  preferred  and  have  his  whole  legacy  \  for  were  the 
executor  to  make  him  contribute  towards  the  pecuniary  le- 
gacy, this  would  be,  pro  tanto^  to  make  fuch  fpecific  legatee  [  680  ] 
buy  his  legacy,  againft  the  manifefl  intention  of  the  teftator. 

3^/;',  That  if  a  fpecific  pcrfonal  legatee  (hall  not  contribute 
towards  a  pecuniary  legacy,  much  lefs  fliall  a  fpecific  devifee 
of  land. 

^thly^  That  if  in  the  principal  cafe  the  teftator  had  dtvifed 
the  500/.  to  //.  and  a  term  of  500  years. to  B,  without  leav- 
ing aflets  to  pay  the  500  /.  ftill  the  fpecific  legatee  of  the  leafe 
ought  to  prevail,  without  contributing  towards  the  pecuniary 


which  the  fccond  has  no  lien,  Lanoy  v. 
Duke  0/ AtUlt  2  Atk.  446.  Lucam  v. 
Mertins^  I  Vez.  312.  If  therefore  a 
fpecialty  creditor,  whofc  debt  is  a  lien 
on  the  real  afTcts,  receive  fiiisfadiou 
out  of  the  perfonal  afTets,  a  fimple  con- 
tra<5\  creditor  fhall  Hand  in  the  place  of 
the  fpecialty  creditor  again II  the  real 
afTcts,  fofar  as  the  latter  fhall  have  ex- 
haufted  the  perfonal  aiTets  in  payment 
of  his  debt.  Anon.  2  Cha.  Ca.  4. 
Sagitary  v.  Hjde,  1  Vern.  455.  Heave 
v.  Alder  tony  i  Eq.  Ca.  Ab.  1 44.  IVil- 
Jen  V.  Fielding^  2  Vern.  763.  Galtcn 
V.  Huncoik,  2  Atk.  436.  and  legatees 
fhall  huve  the  fame  equity,  Culpepper  v. 
Aj^on,  2  Cha,  Ca.  117.  Poxvaman  v. 
Ree've,  Pre.  Cha.  578,  Tipping  v.  Tip* 
ping^  poil.  730.  Lucy  v.  Gardiner ^  Bunb, 
137.  Lutktns  V.  Leigh y  Ca.  temp.  Talb, 
54.  So,  where  latids  are  fubjedbed  to 
payment  of  ail  debts,  a  legatee  ihall 
lliind  in  the  place  of  a  fi mpie  contrad 
creditor,  who  has  been  Jatiif.cd  out  of 
perfonal  afTets,  ilajlewood  v.  Pcpe,  poll. 
3.   vjI  jv^.   ^o,  vvkere  legacies  by  will 

'N  n 


arc  charged  on  the  real  eflate,  but  not 
tlie  legacies  by  codicil,  the  former  (halt 
refort  to  the  real  aflets  upon  a  deficiency 
of  the  perfonal  aflets  to  pay  the  whole, 
M after 5  v.  Mafters,  ante  422.     Bligb  v. 
Earlof  D amity,  polt.  2.   vol.  620.    But 
from  the  principles  of  thefc  rules  it  is 
clear  that  tliey  cannot  be   applied  ia 
aid  of  one  claimant  fo  as  to  defeat  the 
claim  of  another,    as  in  the  prcfent  Cu^'t; 
of    Clifton  v.  BuYt,    and  Hafte<wood  v. 
Fope^   poll.  3.    vol,  324.  ana  it  is  to 
be  obferved  that  none  of  the  rules  above- 
mentioned  yJ/i^Vi:/  any  fund   to  a  claim 
to   which    it    was   not  before    fubjc«^, 
but  only  take  care  that  the  eleciion  of 
one   claimant  (hall    not  prejudice   the. 
claims  of  the  others,    2  Atk.  438.     i! 
Vez.  31  2.  and  for  the  lame  reafons  the 
application  ot  the  perfonal  aflets  in  cafe 
of  the  real  eftate  mortgaged  (vide  Hoivel 
v.  Pri.t^  ante  294),  docs  not  take  place 
to  the  defeating  of  any  legacy,  Oneal  v. 
Meady    poll,  693,     Tipping  v.  Tipping , 
poll.  730.     Davis  v.  Gardiner^  polt.'a. 
V.  I  90.    Rie(si-  V .  H'agery  poU.  2 .  v.  3  3  5 . 
4  Ici^ac^-^ 
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[  681  ] 


{a)  Vide  «nte 
%ou 


legacy  ;  ahd  if  fuch  pecuniary  legatee  fhall  not  break  in  upon 
a  fpecific  legatee  of  a  term,  a^ fortiori  fhall  he  not  difappoint 
the  will  as  to  a  devife  in  fee,  which  is  more  to  be  flavoured 
than  a  devife  of  a  term,  in  regard  it  is  with  more  difficulty 
that  a  court  of  equity,  in  any  cafe,  breaks  in  upon,  or  charges, 
a  real  eftate. 

Sthly^  That  this  cafe  was  ftill  ftronger,  where  the  tefiator 
had  appointed  a  fund  for  the  payment  of  the  legacies,  viz. 
the  copyhold ;  and  tho'  that  had  failed  for  want  of  a  furrender, 
the  confequence  would  be,  that  the  fund  failing,  the  legacy 
muft  fail  alfo.  Indeed  the  bond  creditor  might  ele£b  to  have 
his  debt  out  of  the  aflcts  in  the  hands  of  the  heir,  or  of  the 
dcvifec,  but  in  fuch  cafe  the  heir  or  dcvifee  fhould  have  this 
relief,  Wz.  to  (land  in  the  place  of  the  bond  creditor,  and  re-  ^ 
imburfc  himfelf  out  of  the  perfonal  eftate. 

6/%,  But  tho*  equity  would  thus  marflial  the  application 
of  aHets,  yet  would  it  not  do  this  to  difappoint  the  will  of  the 
tcftator,  by  breaking  in  upon  the  devife  of  the  freehold  which 
the  tcftator  did  not  intend  to  charge,  but  on  the  contrary 
ihewcd  his  defign  to  charge  the  copyhold  eftate  therewith. 

And  noU^  That  the  decretal  order  in  the  cafe  of  (^7)  Hern 
vcrfus  Alerrick  was  produced,  whereby  it  appeared,  that  lord 
Har court  did  not  then  determine 
for  farther  confidcration. 


this   point,  but  refcrvcd   it 


Cafe  156. 


Hartop  verfus  Whitmorc,  (i). 


Lord    Chiin- 
ccllor 
Parker. 
Preced.  inClun. 
541. 
'J,  Eq.  Ca.  Ab. 

One  devife*  toh's  daughter  a  portion  of  500 1-  and  afterwards  In  his  life-time  gives  her  300 1.  for  her 
portion  in  irarr'agc,  and  f;ur  years  after  dies  witiiout  revoking  the  will  j  the  hutband  is  a  bankrupts 
the  affignecs  not  iaiitled  to  the  500  I.   legacy,  nor  any  part  thereof. 

The 


ON  E  by  will  gives  his  daughter  a  portion  of  500/.  after- 
wards the  father  marries  the  daughter  and  gives  her 
300  /.  for  her  portion,  and  lives  four  ycafji  after  the  marriage 
of  his  daughter  without  revoking  his  will. 


(i)  The  bill  having  been  dirmiffed, 
nothinor  appears  in  the  regiftcr's  book, 
1  ut  the  bare  o.der  of  difmifihl — hut 
from  th  *  biil  a  d  anfwscr  in  the  fix- 
cle/ks  o.^ce,   the  cafe  *  pp.ars  to  have 


been  this — John  If^bitmore  by  will  dated 
14  Oaoaer  17  J I  (he  having  at  that  time 
four  Tons  and  ten  daughters)  dcvifed 
conftderable  real  eftates  to  each  of  bis 
fons—  and  to  t^zvy  one  of  his  daughters 

(except 
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The  hufband  of  the  daughter  becoming  a  bankrupt,  the  Hartof  y. 
affignees  under  the  commiflion  bring  a  bill  sgainft  the  ex«-  Whitmorb, 
cutor  of  the  father  for  the  500/.  infifling,  that  though  d»e 
father  had  given  to  his  daughter  a  portion,  yet  he  might  give 
her  a  legacy  alfo,  as  well  as  a  portion  ;  and  in  this  cafe  it  was 
to  be  the  rather  intended  that  the  teftator  defigned  bis  daugh- 
ter fhould  have  both,  becaufe  the  portion  was  lefs  than  the 
legacy.  Like  the  cafe  where  a  debtor  gives  a  legacy  to  his 
creditor  which  is  lefs  than  the  debt  owing  to  the  legatee,  this 
was  never  held  to  go  in  part  of  fatisfadlion  of  the  debt ;  and 
what  ipade  the  principal  cafe  fliU  ftrong«r  was,  that  the  tefla- 
tor  furvived  the  marriage  of  his  daughter  four  years,  and  all 
that  while  never  thought  proper  to  revoke  his  will,  which  in 
all  prefumption  he  would  have  done,  if  he  had  not  intended 
his  daughter  fhould  have  had  both  the  portion  and  the  legacy,  [  682  ] 
It  was  likewife  obferved,  that  by  the  ftatute  of  frauds  a  will 


(except  Frances  the  eldeft.tp  whom 
he  had  given  a  full  portion  on  her 
marriage,  and  his  daughter  Dorothy  on 
whofe  portion  this  quellion  arofe,  and 
his  daughter  Mahtll  who  had  difobliged 
him  by  turning  Roman  Catholick)  he 
gave  the  fum  of  500  /.  if  they  married 
with  their  nK)ther*s  confent ;  otherwife, 
but  300/.  a-piece.  He  then  gave  his 
wife  the  refiduc  of  his  peifonai  edate 
in  truft  for  the  performance  of  his  wilU 
He  then  gave  to  his  daughter  Dorothy 
300/.  if  fhe  fhould  be  living  at  her  age 
of  23  years,  and  unmarried,  or  married 
by  and  with  her  faid  mother's  full  con- 
fent firfl  bad  and  obtained  in  writing, 
but  if  married  when  it  was  thereby  ap- 
pointed to  be  paid  her  and  that  without 
her  mother's  full  confent  as  aforefaid, 
then  and  in  fuch  cafe  he  gave  her  200  /. 
only,  and  that  to  be  paid  at  her  age  of 
23  years— ^and  he  appointed  Sarah  H^btt^ 
more  his  wife  fole  executrix.  It  ap- 
peared by  Sarah  Whitmore*%  anfwcr,  that 
at  the  time  of  making  the  will  Dorothy 
was  under  her  father's  difpleafure  and 
then  in  London  with  a  milliner ;  but 
upon  Thomas  I'oung^s  paying  his  ad- 
drefTes  to  her,  the  father  and  mother 
were  informed  of  it  by  a  M^:.  Fleming  by 
letter — that  they  thereupon  offered  to 


,give  her  200/.  as  a  portion  and  no 
more  -  that  Toung  for  fome  time  refufed 
to  marry  her  without  a  larger  portion, 
but  they  were  afterwards  married  with- 
out the  confent  of  the  father  or  mother. 
After  the  marriage  upon  Tomg*^  apply- 
ing to  the  father  for  Dorothft  fortunSr, 
the  father  ofiered  him  200/.  and  the 
defendant  Sarah  at  that  time  iaid  that 
if  (he  furvived  her  hufband  and  had  it 
in  her  power,  fhe  would  add  another 
100  A  Toung  would  not  then  accept 
the  200/.  but  afterwards  wrote  a  letter 
to  the  father  for  it,  who  thereupon  paid 
it  to  Mr.  Fleming  for  the  ufe  of  Toung^ 
and  took  a  receipt  for  it  in  the  follow- 
ing words  "  No*u.  10th  1713.  I  doac- 
**  knowledge  to  have  received  this  day 
"  of  7.  IVhitmori,  efq;  the  fum  of 
"  200  A  to  be  returned  up  to  London 
**  and  be  paid  to  Mr.  Thomas  Toung  for 
**  his  wife's  portion.  I  fay  received  up- 
*'  on  the  account  and  for  the  Ufe  afore- 
*'  faid  by  me  Richard  Fleming.'*  The 
tedator  lived  two  years  afterwards  with- 
out revoking  or  altering  his  will.-— 
Toung  became  a  bankrupt,  and  Peter 
Hart  op  his  afCgnee  brought  this  bill 
againll  Sarah  IVhitmore  the  executrix 
and  againft  Toung  and  his  wife  for  the 
legacy  of  300/. 
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in  writing  could  not  be  revoked  without  writing :  wherefore 
at  leaft  the  plaintifF  ought  to  recover  200/.  to  make  up  the 
portion  tantamount  to  the  500  /.  legacy. 

Lord  chancellory  with  great  clearnefs :  if  a  father  gives  a 
daughter  a  portion  by  his  will,  and  afterwards  gives  to  the 
fame  daughter  a  portion  in  marriage,  this,  by  the  laws  of  all 
other  nations  as  well  as  of  Great  Britain^  is  a  revocation  of 
the  portion  given  by  the  will ;  for  it  will  not  be  intended,  un- 
lefs  proved,  that  the  father  defigned  (i)  two  portions  to  one 
child  i  and  as  to  the  obje<flion  of  his  having  lived  (b  long  after 
giving  the  portion  to  his  child  on  her  marriage,  without  ever 
revoking  that  part  of  his  will,  there  could  be  no  need  for  the 
father  to  revoke  that  legacy  which  he  before  had  done  by 
giving  the  portion  in  his  life- time,  fmce  that  would  be  but  re- 
voking the  fame  will  twice.  And  this  demand  is  the  harder, 
rnafmuch  as  it  is  made  by  the  affignees  of  the  commiffioners 
of  bankruptcy  againft  the  hufband ;  fo  that  the  wife,  whole 
portion  this  is  faid  to  be,  would  be  never  the  better  for  it. 

Difmifs  the  bill  with  cofts. 


(0  Jenkins  y.  Poivell,  2  Vern,  115. 
Eihnbead's  cafe  (cited)  2  Vcrn.  257. 
fVardx.  Lani,?Tt,C\i2,.\%:.  Farnbam 
Philips^    2   Atk.   2.16.       S finks   v. 


T, 


Robins t  2  Atk.  491.  Sbudal  x.  Jekyl^ 
2  Atk.  516.  Gra've  v.  Earl  ofSalifiurj^ 
Bro.  Cha.  Rep.  425. 


Cafe  rgy. 
Lord  Chan- 
ce llor 
Parker. 

1  Stra.  403. 
a  Eq.  Ci.  Ab. 
167.  pi.  14. 
6;o.  pi.  2. 

A.  and  B.  part- 
ners in  a  golJ- 
finith^s  trade 
ve  b.ouDd  in  a 
bond  to  J.  S. 
A.anJB.  b.cjk 
o^  ihc  partncr- 
ftip  and  divide 
their  ilock  ; 
J.  S.  the  obliges    year  P^rcv-j^/ died,  leaving  one  Samud  Percival  his  executor, 

in  the  bond  i  • 

knws  this,  and    an!  the  defendant  his  rcfiduary  legatee. 

thjr  A.  took 

upoa  him  to  pay  \\\t  debts,  and  at':cr  a  grca:  dillancc  ot   time  brings  a  bill  againft  the  executors  of 

B.  \-t  he  (J.  S.J  (hall  recover. 

[  *683  ]  Publick 


Heath  verfus  Percival. 

SI  R  Stephen  Evans  the  goldfmith  and  his  partner  Percival^ 
were  bound  in  a  bond  to  the  plaintifF  for  the  payment  of 
1000/.  and  intcreft,  and  this  fo  long  fmce  as  1693,  '"  which 
year  the  money  was  employed  in  the  partnerfhip  trade.  In 
the  fame  year  Percival  *  being  very  ill  in  health  they  broke  off 
partncrfliip,  when  Sir  Stephen  Evans^  by  ready  money  and  his 
own  bond,  fecured  to  Percival  his  fhare  of  the  partner(hip 
flock,  and  took  upon  himfelf  all  the  partncrfliip  debts,  giving 
his  covenant  to  fccurc  Percival  (vom  all  fuch  debts  :  the  fame 
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Publick  noficc  was  given  to  all  the  creditors  of  the  joint-  Heath  v. 
ftock,  that  they  were  either  to  receive  their  money,  or  to  loOk  Percival. 
on  Sir  Stepien  Evans  only  as  their  pay-mafter. 

In  1708  the  plaintifF //irj/^  came  to  Sir  Stephen  and  called 
in  bis  money,  but  then  continued  it  upon  Sir  Stephevfs  fiib- 
fcribing  the  bond  at  6  A  per  cent.  Sir  Stephen  continued  folvent 
until  171 1,  and  the  plaintiflT  till  that  time,  might,  when  he 
pleafed,  have  had  his  money.  The  plaintiff  outlawed  Samuel 
Percival  the  executor,  and  brought  this  bill  againft  the  de* 
fendant  Peter  Percival  the  refiduary  legatee,  to  recover  the 
icco/.  and  intereft  out  of  the  aflets  of  P^raW/ the  co- part- 
ner, Sir  Stephen  Evans  having  in  17 11  become  a  bankrupt  and 
infolvent. 

Obj.  This  is  not  a  proper  caufe  for  the  plaintiff  to  come 
for  relief  in  equity,  when  he  has  put  an  hardfliip  on  the  defcm- 
dant  J  he  might  have  had  his  money  for  the  fpace  of 
years,  during  all  which  time  Sir  Stephen  was  in  full  credit,  but 
for  the  gain  of  6  /.  per  cent,  he  has  continued  his  debt  in  Sir 
Stephen's  hand,  after  which  length  of  time,  and  when  the  de- 
fendant has  accounted  with  Sir  Stephen j  delivered  up  all  his 
vouchers,  given  a  general  releafe,  and  can  have  no  remedy 
againft  Sir  Stephen  (he  being  a  bankrupt:)  now  the  jdaintiff 
comes  for  aid  in  equity  againft  him  on  this  bond,  all  which  is  [  684  J 
made  ftill  harder  on  the  defendant's  part,  as  he  was  in  other 
refpcfts  a  great  lofcr  by  Sir  Stephen's  bankruptcy. 

Lajlhf^  It  was  faid  that  the  plaintift*'s  altering  the  intereft 
on  the  bond  from  5/.  to  6/.  per  cent,  was  an  alteration  of 
the  (ecurity,  and  confequently  the  defendant  no  longer 
liable. 

Lord  chancellor :  The  defendant's  teftator  being  bound  in 
the  bond,  he  muft  lie  at  flake  until  the  bond  be  paid,  and 
though  the  plaintiff  continued  the  money  on  the  bond,  this 
was  not  material,  fince  it  was  upon  the  credit  of  both  the 
obligors.  As  to  the  notice  given  by  Sir  Stephen  to  the  jx)int 
creditors  to  bring  in  their  fecurities,  and  that  Sir  Stephen  zlonc 
would  be  hereafter  liable,  that  being  res  inter  alios  a£ia  could 
not  bind  the  plaintiff;  and  his  changing  the  intereft  did  not 
alter  the  fecurity,  for  ftill   it  wae  the  bond   of  both,   but  the 

defendant 
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HfATH'zr.     defendaot  could  not  be  liable  to  more  than  5/.  per  ant.  for 
PracivAL.     ^Yit  arrear  of  intcrcft. 

Whereupon  the  plaintifFfaad  a  decree  for  bb  debt,  intereft 
and  cods. 


NoU ;  In  this  cafe  the  executor  In  truft  was  e«itlawed»  and 
a  witnefs  proved  that  he  had  inquired  after,  but  could  not  find 
him,  which  was  thought  to  be  a  full  anfwer  to  the  ebje£Uoo 
that  fuch  etecutor  was  not  made  a  party. 


Where  an  exe- 
cutor in  tnift 
was  outlawed, 
ajid  a  witnefs 
proved  he  had 
enquired  after, 
and  could  not 
Bad  him^  not  neceflTiry  to  nukt  him  a  party. 


D  £ 


I>  E  [  685  J 

Terra.   S.   HiUarii,  1720. 


Tbrogmorton  "oerfui  Church.    In  Domo  Pro-   ^^^     g^ 

cerum. 


I 


N  debt  on  efcape  brought  by  Church  againft  ThrdgmortQU   *  ^*i*  ^•^  ^^ 

(heriiF  of  Bucks^  Church  the   plaintiff  in  C  B.  had  a  vcr-   Suing  the  bail 

6\St   and  judgment,  whereupon   the  defendant   Tbrogm$n9H   aw^rTtofViw 
brought  error  in   B.  R.  and  one  Mcadj   an  attorney  of  Jylef-   !"  p»fi'»"»e"*» 
^£^ry  was  his  bail,  but  judgment   being  there  affirmed,  error   andbreachof 
was  brought  in  the  houfe  of  lords,  and  pending  the   writ  of  ^"^'  ^^' 
error  there.  Church   the  plaintiff  below   took   out  execution 
againft  Mead  the  bail,  and'  feifed  all  his  goods  upon  zJL/a* 
Mead  petitioned  the  houfe  of  lords  againft  the  attorney  that 
took  out  this  execution,  alledging  it  to  be  a  contempt  and 
breach  of  privilege  ;  whereupon  counfel  were  heard  before  the 
committee  of  privileges,  and  objefled  that  this  was  no  breach 
of  privilege  or  contempt ;  becaufe   the   writ  of  error  in  the 
houfe  of  lords  only  ftaid  all  proceedings  upon  the  record  of  the 
judgment   againft  the  principal ;    whereas  the  recognizance 
given  by  the  bail  was  a  diftiiidl  record ;  and  if  it  had  been  in- 
tended  to  ftay  proceedings  againft  them   upon  this  record,, 
they  muft  alfo  bring  their  writ  of  error  in  parliament ;  it  was 
compared  to  the  cafe  of  two  bound  in  a  bond  jointly  and  fc-       *•  ^ 

vcrally  for  the  fame  debt,  in  which  judgment  is  firft  had 
againft  one,  and  afterwards,  in  another  adion,  judgment  is 
alfo  obtained  againft  the  other  obligor  who  brings  error, 
ft  ill  the  former  obligor  may  be  fued  upon  the  judgr 
ment  againft  him,  tho'  it  be  but  one  debt ;  and  if  this  was  a 
contempt  here,  or  if  matters  were  ftaid  by  means  of  the  writ 
of  error  brought  by  the  defendant  in  the  original  adlion,  then 
rcftituiion  ought  to  be  made  in  C,  B,  where  the ^,  fa.  was 
taken  out^  and  the  goods  feifed ;  whereas  this  had  been  at- 
tempted, and  been  fpoke  to  by  counfel  before  the  judges  of  C 
B>  to  whom  complaint  had  been  made  of  this  as  of  an  irregu«- 
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Throc- 

MORTOM  *V. 

Church. 


[687  ] 


Debt  againft  the 
iherifTfor  an 
efcape  of  one 
in  execution  en 
an  outl.iwry  al- 
ter judgmcnty 
may  be  brought 
cither  in  the  tarn 
^aam*  or  at  the 
fuitof  the  paity 
only. 


lar  execution  ;  but  they  held  it  to  be  regular,  (as  Mr.  juftice 
Trtfr/jf  himfclf  informed  me.)     ^ 

On  the  other  fide  it  was  infifted,  this  was  a  contempt ;  that 
if  execution  had  been  taken  out  againft  the  plaintiff  in  error, 
pending  the  writ  of  error  in  the  houfe  of  lords,  it  had  been 
plainly  a  contempt,  and  in  the  prcfent  cafe  they  had  in  effeS 
been  doing  the  fame  thing,  by  taking  the  very  debt  in  queftion 
out  of  the  pockets  of  the  bail,  which  could  amount  to  no  Icis 
than  to  a  taking  it  from  the  principal,  who  (at  leaft  by  an  impli- 
ed promife  of  law)  was  liable  and  compellable  to  indemnify  the 
bail;  that  the  writ  of  error  moft  plainly  fufpended  the  origioai 
plaintiff's  right  to  the  debt,  it  being  ihertby /ul  judice  whc- 
ther  there  was  any  debt  or  not ;  and  it  was  unreafonable  that 
the  plaintiff  below  fhould  be  allowed  to  takeout  execution  for 
a  debt,  before  it  was  determined  whether  there  was  any  foch 
debt ;  for  in  cafe  the  judgment  (hould  be  reverfed,  the  plain- 
tifF  below  ought  not  to  have  execution  thereon  -,  and  if  the 
principal  was  difcharged  of  the  debt,  the  bail  muft  be  fo  too, 
who  could  only  be  liable,  in  refpcfl  of  the  debt  incurred  by  bis 
principal ;  and  therefore  it  was  abfurd  to  fuppofe  the  latter 
to  be  in  a  worfe  condition  than  the  former. 

Whereupon  it  was  refolved^  that  this  was  a  contempt  and 
breach  of  privilege,  and  the  plaintiff's  attorney  ordered  to 
make  a  reftitution  of  the  goods,  which  was  accordingly  done; 
but  the  lords,  being  informed  that  the  judges  held  it  no  con- 
tempt at  law,  fpared  the  cofts  in  this  cafe  as  to  the  attorney 
who  lucd  out  the  execuoion,  upon  his  returning  to  Mead  the 
bail,  all  the  goods  he  had  taken  from  him. 

Afterwards  the  writ  of  error  itfclf  came  to  be  argued  ;  where 
the  only  point  infifted  upon  for  the  plaintiff  in  error  was,  that 
this  adlion  of  debt  on  the  efcape  againft  the  defendant  the 
flicrllf,  was  when  the  defendant  in  the  original  adion  in  C  B. 
had  been  outlawed  upon  an  outlawry  after  judgment,  and  fuch 
defendant  had  upon  this  judgment  been  taken  in  execution, 
the  (heriff  had  let  him  efcape,  for  which  the  adlion  was 
brought  againft  him,  and  a  vcrtlld  and  judgment  obtained. 
Under  thefe  circumftances  it  was  fald,  that  the  aSion  being 
brought  for  this  efcape  on  an  outlawry  after  judgment,  ought 
to  have  been  brought  in  the  ta'ii  qn.un^   {viz.)  tarn  pro  domjnt 
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rwge^  quam  pro  feipfo  ;  and  I  being  of  counfel  in  the  bbufe  of      Trroc- 
lords  for  the  plaintiff  in  error,  argued  as  follows :  morton  v.- 

One  Joan  Church  (the  plaintiiFin  the  original  a£lion  and 
defendant  in  error)  had  recovered  judgment  in  debt  in  C  B. 
againft  one  John  Merridale  for  21  /•  and  after  judgment. 
Church  (the  plaintiff  bclowj  outlawed  this  Merridalty  and  fued 
out  a  fpecial  capias  utlagatum  againft  his  body,  lands,,  and  goods, 
direded  to  the  defendant,  then  ftierifF  of  the  county  of  Buch, 

As  to  lands  or  goods  MerrldaU  had  none ;  and  as  to  his  [  688  ] 
body,  the  defendant  took  that  in  execution  upon  the  capias 
ujlagatum-f  but  it  was  a  body  (one  would  think)  fcarce  worth 
taking,  being  quite  worn  down  with  age,  near  eighty  years 
old,  and  almoft  (larved  with  poverty.  It  feems  the  (herift  (a 
thing  in  a  poor  man's  cafe  not  very  ufual)  had  compafFion  for 
him,  and  fhewed  him  fome  favour,  for  which  the  now  defen- 
dant Church  hath  brought  debt  for  an  efcape  againft  the  (herifF, 
and  had  the  good  luck  to  obtain  a  verdi£t  and  judgment  there- 
upon in  C  B.  for  131  /.  being  the  whole  debt,  and  on  error 
brought  in  B,  R,  that  judgment  was  (without  argument) 
affirmed. 

To  reverfe  thefc  two  judgments  is  this  writ  of  error  now 
Drought  before  your  lordfhips.  It  being  after  a  verdi(fl,  I 
fhall  forbear  to.mention  the  feveral  miftakes  in  the  declaration, 
for  being  fo  in  form  only,  I  doubt  they  are  cured  by  the  ver- 
dict ;  but  I  apprehend  there  is  a  miftake  in  fubftance,  I  mean, 
as  to  the  nature  of  the  adion  brought  in  the  plaintiff's  name 
only,  whereas  it  ought  to  have  been  as  well  on  behalf  of  the 
king,  as  the  plaintiff,  tampro  domino  regcj  quam  pro  ftipfo.  U 
appears  by  the  declaration,  that  Mirridale  was  outlawed  after 
judgment,  that  he  v^as  taken  upon  a  capias  utlagatum^  and  that 
while  he  was  in  cuftody  upon  this  capias^  the  (herifJ'  let  him 
efcape.  Now  by  the  party's  being  outlawed,  all  his  pcrfonnl 
eftate  and  the  profits  of  his  lands  are  forfeited  to  the  king; 
and  the  writ  of  capias  utlagatum  is  a  writ  at  the  king's  fuit ; 
upon  which  when  the  fhefifF  has  taken  the  party,  he  is  the 
king's  priloner  as  well  as  the  plaintiff's  ;  and  when  theiherifF 
lets  him  efcape,  it  is  a  contempt  to  the  king,  and  a  wrong  to 
him  as  well  as  to  the  plaintiff;  therefore  this  a£):ion  for  the 
efcape  ought  to  be  at  the  fuit  of  the  king  as  well  as  the  party, 

which 
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Throo-       which  is  agreeable  *  to  the  reafon  of  the  law,  and  likewife  t9 

HOKTonv.    the  precedents. 
CHuacH. 

If  the  prifoner  taken  in  execution  upon  a  capias  tdlagahm 

[^689  ]      be  the  king's  prifoner  as  well  as  the  party's,  (as  plainly  he  is) 

it  feems  reafonable,  that  for  the  efcape  of  fuch  prifoner,  the 

adion  ihould  be  brought  as  well  on  behalf  of  the  king  as  of 

the  plaintiff! 

i^.  For  that  by  this  efcape  the  king  as  well  as  the  plaintiff 
lofeshis  prifoner;  and  if  the  (heriff's  permitting  his  prifoner 
taken  upon  this  capias  utiagatum  to  efcape  be  a  wrong  to  the 
king  as  well  as  to  the  plaintiff*,  then  it  is  reafonable  that  the 
adion  brought  for  this  wrong  fhould  be  on  behalf  of  the  king 
as  well  as  the  plaintiff. 

7.dfy^  As  the  fheriff's  fuffcring  the  prifoner  to  efcape  is  i 
contempt  to  the  king  as  well  as  a  damage  to  the  party,  it  is 
proper  that  the  adtion  be  as  well^r^  domino  rege^  quam  profelpfo. 

yily^  As  the  writ  of  capias  utiagatum  is  at  the  king's  fuit, 
fo  it  is  proper,  for  conformity's  fake,  that  the  aAion  for  the 
efcape  grounded  upon  it  be  on  the  king's  behalf  as  well  as  on 
the  party's. 

In  former  times  it  was  fo  far  from  being  doubted  whether 
fuch  adlion  for  an  efcape  of  a  prifoner  taken  on  a  capias  utla- 
gatum  fhould  not  be  brought  as  well  on  behalf  of  the  king  as 
of  the  party,  that,  on  the  contrary,  it  was  a  doubt  whether  the 
plaintiff  in  fuch  cafe  could  have  any  adiion  at  all  in  his  own 
name.  I  fay,  it  was  formerly  queftioned,  where  a  defendant 
was  taken  upon  a  capias  utiagatum^  and  the  (her iff  let  the  de- 
fendant efcape  before  fuch  time  a^  the  plaintiff  had  entered  any 
prayer,  or  eledled  that  the  defendant  (bould  be  in  execution  at 
r  6gO  1  ^^^  ^^^^  whether  in  fuch  cafe  the  plaintiff  could  bring  an 
adion  for  the  efcape  of  fuch  prifoner,  in  regard  it  was  both  the 
king's  fuit  and  the  king's  prifoner;  and  (I  think)  Garnon's 
cafe,  5  Co,  88.  was  the  firff  wherein  it  was  refolved,  that  the 
plaintiff  might  have  fuch  adion  againft  the  fheriff  upon  the 
efcape  of  one  taken  on  a  capias  utiagatum  \  but  ftill  it  muft  be 
intended  that  the  action  be  brought  as  well  on  behalf  of  the 
king  as  of  the  party.  I  muft  admit,  that  as  this  aAion  upon 
which  the  outlawry  is  grounded,  was  at  the  fuit  of  the  party, 

as 
3 
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as  It  is  carried  on  at  the  charge  of  the  party,  as  the  king  re-      Thiiofc- 

ccives  advantage  from  it,  being- by  that  means  intitled  to  the    **°*''"®'*    *• 

forfeitures  accruing  by  outlawry :  fo  the  party  is  to  receire 

fome  benefit  by  the  fuit  of  the  Icings  and  thereforis  is  to  befirft 

paid  his  debt  out  of  the  goods  and  chattels  of  the  defendant 

who  is  outlawed*    But  even  this  ha^  been  held  by  very  learned 

men  to  be  it  firft  ex  {a)  gratii  regis j  and  not  de  jure^  f^idt  Teh.    (^)  vide  vol. 

19,  by  Popbam  chief  juftice.     Neither  can  it  be  objected,  that   fame  faid  by 

it  is  not  neceflary  the  adion  fliould  be  brought  on  behalf  of  fionercmJiift. 

Uie  king  as  well  as  the  party,  becaufe  the  latter  is  to  recover 

damages  j  for) 

'f  here  artf  many  caleS  in  the  law,  where  the  party  is  to  re- 
cover all  the  damages,  and  yet  the  adlion  muft  be  brought 
tarn  pro  domino  rege^  quam  pro  fiipff**     Thus    in  an   adion   of 
[b)  fcandalum  magnatum  for  fpeaking  fcahdalous'  words  of  a    (8) 2  Rich.  §♦ 
peer  df  the  realmj  or  of  ahy  of  the  great  officers  of  ihisking-    I'lliich/a* 
dom,  the  adtibn  it  to  Be  brought  tain  pro  doimno  regej  quam  pro   ^*  "* 

pipfoj  and  yet  the  party  in  this  cafe  recovers  all  the  damages* 
So  in  an  adtion  againft  the  hundred  lipoh  the  4atut^  bf  (c)  (Ot)Bd.  t. 
Wtfw^rry  for  a  t-obbcry,  tho*  the  party  plaintiff  recovers  all  i*^  Eiifc.  c.  ij. 
the  damages,  yet  is  the  aclion  to  be  brought  as  well  on  be<s- 
half  of  the  king  ias  of  the  party.  In  Cro.  Jac.  134.  iP'aterhouJi 
verfus  Baivdey  it  is  laid  down  as  a  rule  by  the  court,  ••  that 
*'  where  a  (latutc  prohibits  a  thing  and  adds  no  penalty^  ah  [  69!  J 
**  adtion  lies  againfl:  the  party  for  acting  coiltraty  to  the  (iro- 
**  hibition  of  the  ftatutc,  but  that  it  ought  to  be  tarn  pro  do^ 
•*  miHO  regey  quam  pro  fdpfo^  becaufe  in  fuch  cafe  thif  king  is  td 
**  have  a  fine.'*  And  if  it  be  a  rcafon  why  the  action  ought 
to  be  tarn  pro  domino  rege^  quam  pro  feipfo^  in  cafe  where  the 
king  is  intitled  to  a  fine,  then  fuch  rule  muft  hold  in  the  pre* 
fent  one ;  for  here  it  is  a  contempt  in  the  (heriff,  who  has 
taken  the  defendant  upon  a  capias  utlagatum^  to  permit  him 
to   efcape,  he  being   the    king's  prifoner,  and   taken  at  the 

^  king's  fuit,  fof    which  contempt   the  (heriff  is  liable   to  \yt 
fined. 

Thus  according  to  the  reafon  of  the  law^  this  atftit)n  oiight 
tcyh^  hxQu^l  tarn  pro  domino  rege^  quam  pro  feipfo  ;  nay,  the 
cafe  feems  to  be  within  all  thofc  reafons  which  require  fuch  an 
action « 

Vol.  I.  0  o  And 
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Throg*  And  now  as  to  precedents,  I  (hall  cite  only  two,  but  thofi; 

MORTOK  i».  fuch  as  did  not  pafsytfi^if/w,  being  adjudged  on  the  very 
point,  where  upon  a  defendant's  being  taken  on  a  capias  Mik- 
gatum^  and  the  fherifF's  fufferinghim  to  efcape,  an  aAion  was 
brought  againft  the  (berifF /tf;;i /ir^  ^ifff^f^  nge^  fuam  fr^Jeif^ 
for  that  efcape :  to  which  it  was  objeded,  that  the  adion 
ought  to  be  only  in  the  name  of  the  party :  but  the  objeAion 
was  over-ruled,  and  the  a£lion  adjudged  to  be  rightly  brought, 
forafmuch  as  the  capias  utlagatum  was  the  king's  writ,  iflued 
out  at  his  fuit,  and  the  king  to  have  the  benefit  thereof  as  wdl 
as  the  party.  Cre.  Jac.  533.  Parkhurft  verfus  PaiveL  The 
other  authority  where  it  was  fo  adjudged  upon  the  like  debate, 
is  in  I  Roll.  Rep.  78.  Barret  verfus  Winfc^mby  and  Cr%. 
Car.  360. 
In  the  next  place,  your  lordfbips  will  give  me  leave  to  ob« 
[  692  J  fcrve,  that  the  a^on  is  in  its  nature  a  pretty  hard  one,  (Wz.) 
to  charge  one  man  with  the  debt  of  another,  to  make  the 
{heriiFrefponfible  for  the  debt  of  his  prironer.  Indeed  there 
was  a  time  when  the  law  in  this  point  was  much  more  un- 
reafonable  than  it  now  is,  when  it  was  held,  (and  for  a  long 
time  it  was  fo  held)  that  where  the  (heriiF  had  fuffered  one  in 
execution  to  efcape,  the  plaintiff,  who  by  his  having  once 
taken  the  defendant  in  execution  was  at  the  end  of  his  fuit, 
could  not  t  retake  him,  tho'  fuffered  by  the  flicrifF  to  efcape : 
but  fmce  the  law  is  now  conftrued  to  be  otherwife,  and  the 
plaintiff  may  again  take  the  defendant  in  execution,  unlefs 
he  himfclf  confcnted  that  his  prifoner  (hould  efcape  ;  it  fecms 
pretty  hard  that  in  all  events,  when  the  flieriff  fufFers  the  pri- 
foner to  efcape,  he  (hould  be  charged  with  the  whole  debt; 
and  it  is  fo  much  the  harder  in  this  cafe,  where  the  prifoner 
had  no  eftate  either  real  or  perfonal,  was  quite  worn  down  with 
age,  and  almoft  flarved  with  poverty ;  befides  that  he  died 
within  a  few  days  after  the  pretended  efcape,  and  had  he  died 
in  prifon,  the  plaintiff  would  not  have  had  the  leaft  advantage. 

The  plaintifFbelow  has  been  fo  much  in  hafte  to  carve  out 
fatisfadlion  for  himfclf,  that  he  would  not  vouchfafe  to  ftay 
for  the  juftice  of  this  houfe,  but  proceeded  agaiuft  the  bail 
below>  and   took  his  goods  in  execution,  even  pending   the 


•J-  Vide  Hob.  202.     Denied  to  be  law,   1  Vent.  4,  269. 

Writ 
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writ  of  error  in  pariiament,  which  four  lordfiiips,  with  great    .  Th&oo* 
jufticei  refolved  to  be  a  contempt  and  breach  of  privilege  of  worton  v. 
this  houfei   notwithflanding  which^   the   plaintiff  has   not 
thought  fit  to  make  the  bail  any  fatisfadion  for  the  great  cofts 
and  damage  which  he  put  him  to  by  this  erroneous  execution « 

Upon  the  whol^,  we  humbly  infifty  that  this  adion  for  the 
cfcape  of  the'  prifoncr  taken  upon  a  capias  utiagatum  ought  to 
be  tampr$  J§min§  rege^  quamprpfdpfoi  i/?»  b^aufe  the  prifoner 
that  is  fuffered  to  cfcape  is  the  king's  prifoner  ;  idfy^  becauic  [  693  ] 
by  the  Iberiff 's  permitting  the  prifoner  to  cfcape,  the  king  is 
damnified  as  well  as  the  party ;  ylly^  as  by  reafon  of  the  (beriff's 
fuffering  this  cfcape,  there  is  a  contempt  to  the  king,  as  well  as 
an  injury  to  the  party ;  ^hly^  for  that  by  this  efcape  the  fberiiF 
is  liable  to  anfwer,  as  well  a  fine  to  the  king,  as  the  debt  to 
the  party ;  5/^^,  diis  cafe  is  within  all  thofe  reafons  that  re- 
quire  an  action  to  be  brought  tarn  pra  domino  rege^  quam  pro 
fiipfo  \  and  lajilj^  upon  the  ftrength  of  the  authorities  which 
bave.  been  cited  to  your  lordfhips,  we  hope  that  this  adion  for 
the  efcape,  becaufe  not  brought  as  well  on  behalf  of  the  king, 
as  of  the  party,  is  erroneous,  and  that  therefore  the  judgment 
ought  to  be  reverfed* 

But  on  debate  the  judgment  was  affirmed,  and  chiefly  on 
the  authority  of  the  cafe  of  AUon  verfus  Sir  Giorgo  RtynoUs^ 
Cro.  Jac.  6 1 9)  6ao.  where  in  an  a£tion  for  an  efcape  of  a 
prifoner  who  bad  been  taken  on  a  capias  uilagatum  after  judg«- 
tnent,  and  the  adion  being  brought  at  the  fuit  of  the  party  only, 
it  was  objeded  that  it  ought  to  have  been  in  the  tarn  quam  i 
but  in  that  cafe;  the  prothonotaries  certifying  that  the  prece« 
dents  had  been  both  ways,  the  objection  was  diiallowed* 

Oncal  verfus  Mead.  Cafe  199. 

ONE  feifcd  of  a  real  eftate  in  fee,  which  he  bad  mort-  ^^'  ^J^^^*' 

gaged  for  500/.  and  poffefled  of  a  leafehold,  devifed  the  \t^!  ^Un^. ' 

former  to  his  eldeft  fon  in  foe,  and  gave  the  latter  to  bis  wife,  ^°*i^JI!|j  y. 

and  died,  leaving  debts  which  would  exhauft  all  his  perfonal  fe«-nmpic 

eftate,  except  the  leafehold  given  to  his  wife.  hit  ie«reboid 

to  A.  and  bit 
fee-fimple  to  B.  and  dies,  leaving  00  other  otrfonal  eftate*    The  dcrifiw  of  the  fce-fimple  muft 
j^kc  ic  cum  ooere,  and  iball  aot  charge  the  leaiehold  tftatc  fpccijcaily  dtfifed  with  the  mortgage. 

O  0  a  The 
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Oneal  v.         *  The  queftion  was,  whether  there  being  (at  ufual)  a  cove-< 
Mkad.         |i:^nt  to  pay   the  mortgage   monies,  the  leafehdd  premi&s 
[     ^94  J    devifed  to  the  wife  ihould  be  liable  to  dHcharge   the  mort- 
gage? 

Obj.  The  perfonal  eftate  is  the  natural  fund  for  debts,  and 
according  to  the  decree  made  by  his  honour  in  Sir  Peter  Spon/i 
cafe,  where  the  father  the  mortgagor  dying  intcftate,  iiui 
leaving  a  mortgage  upon  his  real  eftate  made  by  htmfelf,  die 
perfonal  eftate  was  applied  to  pay  off*  the  mortgage,  wfaerebj 
the  younger  children  were  left  deftitute :  fo  by  the  fanoe  rea^ 
fon,  in  this  cafe,  the  leafehold,  though  fpecifically  devifed  to 
the  wife,  yet  being  perfonal  eftate,  muft  be  liable  to  pay  tk 
debt  due  by  the  mortgage ;  efpecially  in  favour  of  the  heir, 
who  otherwife  would  be  very  flenderly  provided  for,  and  in  a 
worfe  condition  than  his  younger  brothers. 

But  the  majlerofthe  roUs^  after  taking  time  to  conilder  <^itf 

«  and  being  attended  with  precedents,  decreed  that  as  the  tefta- 

tor  had  charged  his  real  eftate  by  this  mortgage,    and  on  [the 

other  hand  fpecifically  bequeathed  the   leafehold   to   his  wife, 

the  heir  ftiould  not  difappoint  her  legacy  ( i )  by  laying  the 

mortgage  debt  upon   it,  as   he  might  have  done,   had  it  not 

been  fpecifically  devifed  ^  and  though  the  mortgaged  prcmifles 

.  were  alfo  fpecifically  given  to  the  heir,  yet  he  to  whom  they 

were  thus  devifed,  muft  take  them  cum  onere^  as  probably  they 

(fl^  Sccthcrafe     were  intended.     That  by  fuch  conftruSion   (a)  each  devife 

Short "antc^os.  .would  ukc  effeft,  {viz.)  the  leafehold   eftate  go  to  the  de- 

vifce  thereof,  and  the  heir  enjoy  the  freehold,  though  fubjcfi 

to  the  burden  with  which  the  teftator    in  his   life-time  had 

charged  it ;  and  this  rcfolution  did   not  in  the  leaft   interfere 

(b)  Antc.678.      with  that  of  Clifton  and  Birt  (^),  becaufe  in  the  latter  there 

was  no  mortgage. 

{\)  %0,  Tipping  \.  Tipping,  ipo^,  710.       Rider    v.    ff^'ager,     poll,    2    vol.    y,y 
Ehavis  v.   Gardiner ,  poll.    2  vol.    190.      Chaplin  y.  Cbaplm^  pod.  3  vol.  367. 
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Holditch  "oerfus  Mi0:.  Cafe  200. 

Lord  Chan-  ' 

THE  plaintiff  having  been  one  of  the  late  direftors  of  the  p 

South'fea  company,  was  fucd  at  law  for  800  /.  he  having  o„g  ^^  ji,e  late 

taken  that  fum  of  the  defendant  for   4.00/.  South- fea  flock,  ^'^rcabrt  of  tht 

,  South-fea  com- 

which  he  had  (as  he  affirmed)  put  into  the  fubfcription  books  panyowesmo. 

in  the  name  of  one  Mrs.  Pecky  whereas  upon  fearch  in  all  the  AwT^^^d'lglinft 

books  it  did  not  appear  that  there  was  any  fum  whatfoever  fct  himatiaw; 

down  in  the  name  of  Peci  s  upon  which  the  defendant  Mi/l  eftate  is  taken 

brought  an  aftionagainft  the  plaintiff,  as  for  fo  much  money  [heTatcTa^^afjd 

received  for  the  defendant's  ufe,  and  obuined  a  verdifl.     The  prov^fion  made 

defendant  at  law  now  brought  his  bill,  and  moved  for  an  in-  yet  the  court 

junftion,  urging  that  in  regard  the  late  {a)  aft  had  vefted  jSon." '"' 

all  his  eftate  in   the  truftees  for  the  Sauth-f^a  compzny  snid  {a)7  0co.u 

made  a  provifion  for  the  payment  of  his  debts  (being  late  a 

director)  out  of  his  eftate,  the  defendant  Mijj  ought  to  repair 

to  the  truftees  ;  that  it  would  be  extremely  hard    to  permit 

the  plaintiff  at  law  to  take  out  execution  againft  the  body  of 

his  debtor,  when  the  legiflature  had  4if^bled  him  from  paying 

any  of  hi$.  debts,  and  provided  another  method  for  that  pur- 

pofe ;    that   It   was  like  the  cafe  of  a  bankrupt^  where  the  [  6g6  ] 

court  had  not  only  granted  an  injunflion,  but  alfo  releafed  the 

bankrupt,  who,  after  having  given  up  al]  his  eftate,  and  fub- 

mitted  to  be  examined,  had   yet  been  arrefted   by  a  peevlfli  T^^  ^  ^V^^ 

•                                         /         •             .  James,  ante 

creditor,  6jo. 


•9 


But  the  lord  chancellor  refufed  to  grant  an  injunftion,  faying, 
there  was  nothing  of  this  aft  of  parliamient  difclofed'  ih  the 
pleadmgs  ;  or  if  there  was,  yet  that  the  ad  was  not  made  in ' 
favour  of  the  late  direftors.     However  afterwards  by  confent, ' 
the  prefent  truftees  of  the  South-fea  company  paid  the  debt  in 
queftion,  out  of  the  allowance  made  by  the  a<St  to  the  plaintiff' 
Holditch. 

O  o  3  Mr. 
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fctfc  2ot.      Mr.  Phipps  (Son  of  Sir  Conftantine  Phipps) 
'^cliS""  ^^^A^  ^*^*  ^^  Anglcfca. 

t  Vin.  Abr.  *  np  H  E  plaintiflf  married  the  only  daughter  of  the  late  earl 

•09.  pJ.  8.  A     of  Anglefea J  to  whom  by  the  marriage  fettlement  and  the 

%2ot\\.  I.     *  will  of  her  father,  15,000/.  was  fecured,  {yix.)  la^ooo/.  by 

A^ni'taof  ^^  fcttlemrnt,  and  3000/.  by  the  will,  payable  at  her  age  of 

pirdoo,  though  eighteen  or' marriage.     The  whole  was  charged  on  the   late 

tiofi  of  am''  earl^s  /ri^  cftatej  but  the  fettlement  and  will  being  made  in 

^^^^i^^^on*  ^^g^^^^y  51^^  ^1  parties  living  here,  the   money  was  decreed 

tempu  in  mar.  to  be  paid  into  court  with  EngUJh  intereft,   {a)   and   without 

wards  of  rcourt  deducing  the  charge  of  the  return  from  Ireland. 

of  chatty. 

(tf)  Vid«  vol.  II.  18.  Wallis  ferfua  BrightweU. 

But  the  plaintiff  having  married  the  young  lady,  widioot 
the  privity  of  the  committee  the  lady  Elizabeth  Gayer^  to  whom 
(he  had  been  committed  by  order  of  court,  the  lard  cbancelbr 
declared,  that  this  did  very  nearly  touch  the  honour  and  juftict 
of  the  court,  and  obferved  how  very  unequal  th^  laws  of  the 
C  697  ]  latid  were  in  making  it  felony  to  fteal  my  horfe^  and  not 
felony  to  inveigle  and  gain  my  daughter  without  my  confent ; 
wherefore  he  ordered  all  parties  to  be  examined  upon  interro* 
gatories  touching  the  manner  of  gaining  the  marriage,  and 
notice  of  the  order  of  commitment. 

(«)  7  Oeo.  t.  However  the  general  {a)  aS  of  pardon  coming  afterwards^ 

cap.  29.  ^23.      tho' with  an  exception  "of  all  contempts  and  offences  for 

"  which  any  profecution  was  then  depending,  and  which  had 

*^  been  profecuted   at  the  charge  of  any  private  perfon   or 

•*  perfons :" 

PerCur^:  This  offence  or  contempt  ending  only  in  the 
punifhment  of  the  party  offending,  and  not  in  relieving  or  re« 
drefling  the  profecutor^  is  pardoned. 

Mem9retndHm^  The  krd  ehaneellor  made  the  like  deteroiina* 
tion  in  the  czuftof  Kijfn  verfus  Kifift^  where  a  young  infant 
girl  of  great  fortune  was  committed  to  the  care  of  a  tradef* 
man  in  London^  a  linnen-draper,  after  which  a  younger  totk  of 
the  committee  married  her,  and  a  woman  who  had  been  one 
of  the  moft  a£live  inftruments  in  bringing  about  this  marriage, 
3  being 
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being  big  with  child,  and  near  her  time^  the  hearing  of  the     Phipps  tf. 
complaint  was  put  off  until  fuch  perfon  was  brought  to  bed,       ^^^^  °^ 
and  in  the  mean  time  came  out  an  zSt  of  general  pardon,  which 
was    held  to  extend  to  this  offence.    So  in  Dr.  Taldin*s  cafe  \ 

(who  was  fufpeded  to  have  encouraged  the  infiint  duke  of 
Beauforf%  going  from  his  committees  the  dukes  of  Grafton  and 
Portland^  under  whofe  care  he  had  been  placed  by  the  court  of 
of  chancery)  this  offence  or  contempt  was  likewife  held  to  be 
pardoned  by  the  fame  a£t. 


*  Dodlor  Davis'8  Cafe.  Cafe  202. 

Lord  Chan 

AN  infant  heirefs  was  committed  to  the  cuftody  of  Dr.         celloi 
Davisy  who  was  a  perfon  of  a  very  good  eft  ate,  and  the      Parker. 

courfe  of  the  court  being  that  fuch  committee  (hall  enter  into  754.'  pi.'a. 

a   (a)  recognizance  with  two  fureties,  conditioned  that  he  Jij*^7ant"c'ir- 

fiouU  not  permit  orfuffir  the  infant  to  marry  without  ihe.con/ent  of  «^»  ^vt\ti%  % 

the  court  \  Dr.  Dffoi%  had  been  already  indulged  fo  far,  as  that  conditf^ed'thac 

the  court  ordered  his  own  finglc  recognizance  to  be  taken  fJif*7he  iTflnt 

without  fureties ;  and  now  the  do&or  petitioning  that  the  re-  <<>  ^^^  with. 

cognizance  might  be  made  different  from  the  common  courfe,  of  the  court; 

(v/z. J  to  be  bound  that  the  infant  heirefs  (hould  not  with  the  ^*  ^*"?"  **^  ***'• 

^         ^  recognizance 

content^  privity^  or  connivance  of  the  do^or  be  married  to  any  moderated,  via. 

r  .  u  1  r  ex.  •  J         1.  "Thatthein- 

perfon  without  the  content  of  the  court ;  it  was  urged  to  be  fmt  ihali  not 


iven 


unreafonable  that  the  recognizance  (hould  be  otherwife  pen-   "Jl^jJIJeeV*** 
ned,  or  that  an  honeft  committee  (hould  be  liable  to  the  for-   privity  without 
fciture  of  his  recognizance,  or  be  undone,  if  a  ralh  infant   thccourt."^^ 
would  without  the  privity  of  his  guardian  fteal  a  marriage  ;    (*)  Sc«  the  caf« 
for  at  this  rate  a  guardian,  without  any  default  in  him,  might   verfus  Lord  - 
forfeit  his  recognizance  ;  and  as  the  court  would  not  in  fuch   vol*  ii .Toi. 
cafe  order  the  recognizance  to  be   fucd,   fo  to  encourage  an       [*698  J 
honeft  guardian  to  a£t,  it  would  be  but  juft  to  have  this  ex- 
plained in  manner  as  defined ;  efpecially   as   the  petitioner  in 
the  prefent  cafe  was  a  gentleman  of  a  very  good  chara<^er  and 
cftate. 

Mr.  Talbot  contra :  The  courfe  is  to  enter  into  a  recogni- 
zance not  to  fuffcr  the  infant  to  marry  without  the  confent  of 
the  court ;  and  if  the  ward,  without  the  privity  or  default  of 
the  guardian,  fteals  a  match,  the  committee  is  fafe  in  the 
juftice  of  the  court  from  having  his  recognizance  put  in  fuit ; 

O  o  4  fo 


Paxils 

[*699  ] 


Formt  of  the 
court  not  to  be 
alt^irefi  \o  gra- 
tJiy  a  capricious 
ikupi^our. 


Dc  Term.  Pafch^p,  lyai. 

lb  that  the  dg^Slor  is  npw  miftrufting  the  juftice  of  the  court, 
whofe  *  fettled  forms  ^re  not  to  be  altered  to  pleafe  the 
humour  of  s^ny  perfon  ;  befidcs  if  the  forms  are  to  be  altered 
in  favour  of  dodlor  Davis^  Xbey  muft  by  the  fame  reafon  be 
liable  to  be  altered  at  the  requeft  of  any  other  committee. 
With  refpcft  to  the  do^pr's  ch::ra£ler,  furcly  every  committee 
is  taken  by  the  court  to  be  a  fair  and  honeft  man,  otherwife  it 
\vould  hardly  have  intruded  him  with  the  guardiaiifhip  :  but 
farther,  as  this  is  the  conftant  form  of  recognizances  in  fuch 
cafes,  fo  is  it  foun  •.  *  on  good  reafon,  fince  it  might  be  very 
difficult  to  prove  ti  :.r  the  committee  was  privy  or  conientixkg 
^o  the  marriai^e,  though  in  fa£l  he  really  were  (b. 

Lord  chancellor :  I  would  be  very  tender  of  altering  the  (et- 
tied  forms  of  the  court  to  fatisfy  a  capridous  humour  i  bat 
this  cafe  differing  in  its  ciicumftances  from  the  common  oiie» 
and  as  I  allowed  the  alteration  of  the  form  of  the  recogni- 
zance  in  favour  of  Mr.  Lacy^  to  whom  I  lateW  committed  an 
infant  heirefs,  fo  let  this  be  altered  in  the  fame  manner,  (viz.) 
that  the  infant  fhall  not  be  married 'without  leave  of  the 
court,  by  the  confcnt,  privity  or  connivance  pf  the  com« 
fnittee^ 


D  E 
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Bagwell  veffus  Dry,  (i).  Cafe  loj. 

«y    S.  inter  al*  bequeathed  the  furplus  of  his  perfbnal  eftate         ccllof 
«/ *     unto  four  perfons  equally  to  be  divided  between  them     MAccLBt«\ 
0iare  and  (hare  alike,  and  made  jf.  B.  his  executor  in  truft.        ^^^%^J>- 

One  of  $Jip  foqr  fefiduary  l^^fitees  died  io  the  life  of  the  tefta-  344?'pi.*3, 

tor,  Hf|er  which  the  jeftator  died  i  Vid  the  queftion  being,  g^'/evif«  tht 

to  whom  the  fourth  part  d^vifed  to  the  reQduary  legatee  (who  Surplus  of  hu 

died  in  the  life  of  the  (eftator)  ihould  belong  ?  toVour  4tt'ur» 

and  leaves  J.  S« 
executor  in  tnift*  One  of  the  four  diet  in  the  life  of  the  teftator ;  hit  fharei  at  fo  mucj|  yf  CtMS 
Ullator*!  eftate  undifpqfed  of  b^  the  wiU>  (hall  ^o  according  to  the  ftatute  of  diftri^utioo. 

'  The  lord  chancellory  after  time  taken  to  confider  of  it,  did 
this  day  deliver  his  opinion,  that  the  teftator  having  devifed 
hAsrefiduum  in  fourths,  and  one  of  the  refiduary  legatees  dying 
in  his  life-time,  the  devife  of  that   fourth  part  became  void, 
and  was  as  fo  much  of  the  teftator *s  eftate  {a)  undifpofed  of  by  («]  See  the  cafe 
the  will ;  that  it  could  not  go  to  the  furviving  refiduary  le-  ^erf^fiSirf'* 
gatees,  t}cca\ifc  efich  of  thcqi  had  bqt  a  fourth  devifed  to  them   Suffolk,  ante 
in  common,  ai\d  the  (jeath  of  the  fpurth  refidus^ry  legatee 
could  not  avail  (heip^  as  it  would  have  done,  had  they  been      [  701  ] 
all  joint  legatees,  for  then  the  fbare  of  the  legatee  dying  in 
the  life  of  the  teftator,  would  have  gone  to  the  furvivors.     {b)   ^l^^^"^:  9*  ^ 
But  here  the  rejiduum  being  devifed  in  common,  it  was  the 
lame  as  if  a  fourth  part  had  been  devifed  to  each  of  the  four, 
which  could  not  be  increafed  by  the  death  of  any  of  them. 

(2). 

(1)  Reg.  Lib.  A*  1720.  fol,  365, 

(a)   So,  Pa^t  v.  Page,  poft.  2  voK  quell  is  revoked  as  to  one  refiduary  le- 

^89.     Man  v.  Mm^  2  Stra.  905.   Owen  gatcc,  Chejlyn   v.    CreJweU,     6.  firo» 

v.  Owen,   1  Atk.  494.     Peat  v.  Chap-  P.  C.  I. 
man,  I  Vez.  541.     So,  where  the  bc« 
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Bagwi iL  *v.  His  hrdjbip  farther  declared,  that  this  ihare  could  not  go  to 
Day.  the  executor,  he  being  but  a  bare  executor  in  truft,  and  con* 
fequently,  that  it  muft  belong  to  the  teftator's  next  of  kioy 
according  to  the  ftatute  of  diftribution,  as  fo  much  of  the  per* 
fonal  eftate  remaining  undifpofed  of  by  the  will,  and  that 
as  to  this,  the  executor  was  a  truftee  for  fuch  next  of 
kinf. 


f  See  this  cafe  cited  in  Farrington  and  Knightly,  Precedents  in  Chancery,  567. 
Bat  the  report  there  is  not  warraoted  by  the  rcgiHer's  book. 


Cafe  204.  Lord  Wcnman's  Cafe. 

Lord  Chan* 

ccUor  A     Commiffion  was  granted  to  enquire*  of  the    idcoqr  or 

Whrtthehuf-    "^"^    lunacy  of  the  lord  JVenman^  and  upon  the  meeting  of 

band  wai  a  lu.     the  commiifioners,  they  who  had  him  in  their  cuftody  were 

tho^iSwiT*^'   defired  to  produce  him,  but  being   refufed,  the  hrdchancelUr 

^itd VorTot      '"*^*  *"*  ^^^^^  ^^'  ^^^  producing  of  lord  JVtnman.      Wliere- 

proiucing  bim.    upon  after  great  delays,  and  after  the  lady  Wtnman  his  wife 

had  been  ordered  to  attend,  and  it  alfo  appearing  by  affidavits, 

diat  (he  had  been  with  her  hufband,  and  been  inftrumental  in 

removing  him  from  place  to  place,  in  order  to  evade  his  being 

produced : 

The  Icrd  chancellor  ordered  the  lady  Wenman  to  be  committed 
to  the  Fleet ;  faying  it  was  great  imprudence,  as  well  as  oh- 
[  702  j  ftinacy  in  her,  not  to  do  what  fhe  could  for  the  producing 
her  hufband,  who  upon  the  affidavits  that  had  been  made9 
could  not  but  be  thought  a  lunatick ;  for  if  he  were  found  fo, 
his  wife  muft  have  the  commitment  of  his  perfon,  and  alfo  an 
allowance  made  her  fuitable  to  the  eftate  and  greatncfs  of  bis 
quality ;  and  it  not  being  pretended  that  the  lord  fVennum 
was  an  idcot  a  natlvitaiey  his  eftate  muft  be  all  accounted  for^ 
and  theperfonal  eftate  would  upon  his  death  without  children^ 
go  one  moiety  thereof  to  her.  That  the  taking  of  this  ac- 
count would  fave  the  eftate  from  imbeailment,  to  the  benefit 
of  his  family,  and  where  there  was  fuch  a  prefumption  of 
lunacy,  the  wife,  though  otherwife  under  the  power  of  the 
hufband,  might  well  be  fuppofcd  to  have  him  under  her 
power. 
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^Jfy^  His  lord/hip  obferved,  that  it  would  be  a  fcandal  to  the  Lord  Wiir. 
court,  if  this  matter,  {viz.)  the  contempt  of  not  producing  the  **^*''*  ^^< 
lord  Wenmany  were  not  punifhed  after  fo  long  time  given  fof 
that  purpofe ;  alfo  an  intolerable  hardihip,  if  the  profecutor 
of  this  commiffion,  after  fo  many  delays  and  lb  long  an  ex- 
pedation,  (hould  be  without  remedy ;  not  to  mention  the  re« 
fle£Uon  it  would  bring  on  the  juftice  of  the  court,  which  his 
lordfhip  faid  fbould  not  irV  in  his  hands  ;  and  though  he  did 
this  with  great  relufbnce,  in  refped  of  the  quality  of  the  per- 
fon  Whom  he  committed,  yet  fince  the  juftice  and  honour  of 
the  court  were  fo  immediately  concerned  in  this  matter,  it 
was  of  abfolute  neceffity. 

NoU'^  Afterwards  a  jury,  by  inquifitlon  found  the  lord 
Wenman  a  lunatick,  and  the  cuftody  of  his  perfon  was  granted 
to  his  wife,  (he  being  difcharged  from  her  commitment. 

♦  The  Duke  of  Beaufort  verfus  Bcrty.  Cafe  205. 

Lord  Chan« 

TH  £  late  duke  of  Beaufdrt  by  his  will  appointed  Jama         cellor 

Berty^nA  Dcddington  Grevill  ^{quircSj  guardians  of  his  Maccles- 

two  fons,  the  prcfcnt  duke  and  his  younger  fon  the  lord  Ndel  qJJ^^Ij^^\ 

Somerfet ;  and  upon  a  petition  by  the  duke  and  dutchefs  of  pointed  by  wiu 

Grafion^  and  the  duke  and  dutchefs  of  Portland  (being  near  re-  ft"tuteof  isi    * 

lations  of  the  prefent  duke  of  Beaufort  and  his  brother  the  ?''•  **  **P-  H« 

^  ^  ''  have  BO  more 

lord  NoiU  both  infants)  praying  that  the  lord  NotU  who  at  this  power  than 

tfme  went  to  JVeftmnfttr  fchoo),  might  be  removed  to  Eaton^  fw:*age^?are 

I  objcdted,  that  the  two  guardians  being  appointed  fo  by  the  ^h^jj**^*?!  ^^ 

will  of  the  late  duke,  until  thefe  noble  infants  fhould  come  to  haviour,orgiT. 

the  age  of  21,  were  in  loco  parentis j  and  had  the  parental  au-  fufpidon,  the 

thority  delegated  over  to  them  by  the  father's  will,  who,  by  ^**"'^'  *!(.^^•"• 

,      «  ^.         ^  ,      ,  .  ../     eery  will  mtcr- 

theftatute  of  12  Car.  2.  cap,  24.  had  as  much  power  to  dif*   pore(i). 

pofe  of  the  guardianship  of  his  children,  as  by  the  ftatute  of     C  *7^3  ] 

32//.  8.  a  man  hath  to  difpofe  of  his  lands;  that  the  two 

guardians  defiring  that  the  lord  Noel  fhould  continue  at  ffyi'» 

minfler  fchod,  until  he  was  fit  to  go  from  thence  to  the  uni- 

verfity;  and  this  being  alfo  the  defire  of  his  father  the  late 

duke,  it  was  fubmitted,  whether  the  court  would  intcrpofe  in 


(1)  Vide  Harg.  Co.Litt.  88,  b.  notes,  12^  13,  14,  15,  i6. 


this 
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lyii. 


Ihikttt 

^U   BfiHTT. 


C704] 


(«)  See  the  cafe 
Frederitk,  poft. 


I,  this  cafe.  That  indeed,  formerly,  when  Mr.  Grevill  one  of 
the  guardians  certified  that  he  thought  it  proper,  vpo^  lord 
NoiFs  firft  coming  to  fyefimin/ier  fchool,  and  being  much  in- 
difpofcd  in  his  health,  to  remove  him  from  thence,  and  while 
tile  two  guardians  diflFered  (the  other  guardian  Mr.  Bertf 
Wingagainft  his  removal :)  it  was  reafenable  that  the  great 
t  feal,  which  has  a  fuperintendency  over  all  infiants,  ihould 
intcrpofe;  elfe  there  would  be  a  failure  in  the  doe  education 
of  the  infant ;  but  when  both  the  guardians  had  agreed  that 
Wiftminfter  (chool  was  the  propercft  fchool  for  lord  AW4  it 
V^  hoped  the  court  would  not  fend  him  to  Eaton. 

It  was  admitted,,  that  in  cafe  the  guardians  /Hould  nu(be« 
bav^f  th^  court  might  interpofe,  upon  a  prefuxQption,  that  the 
teftator  himfelf  woi|ld  not  have  intruded  the  guardians  with 
this  power»  had  he  forefeen  they  would  have  abufed  k. 

Upon  which  lord  Macclesfield^  with  fome  warmth  (aid,  that 
the  guardians  were  {a)  but  truftees,  and  that  the  ftatute, 
by  enabling  the  father  to  devife  the  guardianfliip  of  his  children^ 
did  no  more  than  impower  the  father  by  will  to  chufe  a  dif. 
fcrent  perfoa  from  him  or  her  that  would  have  been  guardian 
in  focage  ;  a  different  perfon  than  what  the  law  would  have 
appointed,  and  to  continue  that  guardianfhip  to  a  different 
time  than  the  guardianfliip  in  focage  would  have  coi^tinued, 
(vi%.)  until  tmrcnty-onc  inftcad  of  fourteen.  But  that  ftilla 
guardian  appointed  according  to  the  ilatute,  had  no  more 
power  than  a  guardian  in  focage ;  and  as  the  court  could  in- 
terpofe where  there  was  a  guardian  in  focage,  fo  mighc  it  alfo 
do  in  a  cafe  of  a  guardian  by  the  ftatute,  both  being  equally 
truftees;  that  fuppofe  one  fliould  devife  lands  to  truftees  to 
fell  for  fuch  a  price  as  they  fliould  thinlc  fit,  for  payment  of 
debts,  there  could  be  no  doubt  but  that  this  court,  at  the  de- 
fire  of  any  fingle  creditor  might  and  would  interpofe,  and  order 
the  e(tate  not  to  be  fold  as  the  truftees  fliould  think  fit^  but  for 
the  b^ft  price  before  the  mafter  \  and  as  the  court  would  in- 


f  One  deviled  the  guardianfhip  of  his  child  to  his  y/ife  and  A.  but  if  hjs  w^ 
ihould  marry  again,  then  the  wife  and  A.  to  fix  upon  another  guardian  :  the  wift 
did  marry  again  b.t  would  not  agree  with  A,  to  choofe  another  gu.'inlian. 
Refolved,  that  it  devolved  upon  the  court  of  chancery  to  appoint  a  guardian. 
Darcy  ytT(\x^  Lord HQlderni/s^  Trin%  1725,  by  lord  iCing.  ♦ 

terpofc. 


t)c  Term.  S,  Trin.  t^2f/ 

ter pofe,  where  the  eftate  of  a  man  was  deviled  in  truft,  fo  wduld       Dake  of 
it   a  fortiori  concern  itfclf,  on  the  •  cuftody  of  a   child's    ••A^'^^t* 
being  devifed  to  a  guardian,  who  was  but  a  perfon  ifOruftid     r*«  ^^     | 
in  that  cafe,  flnce  nothing  could  be  of  greater  concern  than  the 
education  of  infants,  and  more  efpecially  of  this  noble  iord9 
in   whom   the  publick   was  interelted,  and   from  whom  Us 
prince  and  country   might  juftly  have  expectations.     As  to 
what  was  faid  of  a  gu^dian's  being  in  bco  parentis^  the  foltcitor 
geheral  replied,  that  ther#  viras  a  diverfity  betwixt  a  natural 
patent  and  a  guardian,  for'ihat  if  the  latter  was  for  marrying 
a  ward  under  his  quality,  it  was  moft  ufual  for  this  coiirt  to 
snterpofe ;  but  not  fo  in  cafe  of  a  father's  dndcavourillg  to 
marry  his  infant  child  to  one  beneath  him* 

But  lord  chancellor  faid,  this  court  would  and  had  intel'pofedy  . 
even  in  the  cafe  of  a  father,  as  where  the  child  had  an  eftate^ 
and  the  father,  who  was  infolvent  and  of  an  ill   charafler, 
would  take  the  profits,  there  the  court  has  appointed   a  re- 
ceiver, as  was  done  in  the  cafe  of  Kijfn  verfus  Kifin.    Like- 
"wife  in  anfwer  to  the  objeCUon  that  the  court  fhould  not  inter- 
pofe  until  the  guardians  have  mifbehaved ;  his  lordjhip  obferved, 
that  preventing  juftice  was  to  be  preferred  to  punijhin^  jujiice ; 
and  that  he  ought  rather  to  prevent  the  mifchief  and  mifbe- 
haviour  of  guardians,  thin  to  punifli  it  when  done.     TTiat  if  ThJicotiftma 
any  wrong  fteps   had  been  taken  which  naight  not  deferve   ^ardUnssi«e 
punifhment,  yet  if  they  were  fuch  as  induced  the  [Icaft  fufpi-   ^a  Adr^fcl'f'' 
cion  of  the  infant's  being  like  to  fi^er  by  the  condutS;  of  the  hiTiour.^ 
guardians,   (as  there  were  in  this  cafe)  or  if  the  guardians 
choie  totmake  ufe  of  methods  that  might  turn- to  the. prejudice 
of  the  infant,  the  court  would  interpofe,  and  order  the  contrary ; 
and  that  this  was  grounded  upon  the  general  power  and  juri£- 
di£tion  which  it  had  over  all  trufts,  and  a  guardianfliip  was 
moft  plainly  a  truft. 

But  it  appearing  that  lord  Noel  was  recovered  in  his  health,  [  yo6  3 
and  had  made  a  confiderable  progrefs  in  the  fchoo),  and  that  a 
new  method  of  inftrudling  him  might  retard  his  learning : 
the  court  fufpended  that  part  of  the  order  which  had  been  be- 
fore made  for  removing  him  from  IVeftminJler  to  Eatony  the 
lord  chancellor  acquainting  his  lordfhip,  that  while  he  behaved 
hicnfclf  well  and  regularly  at  Wefin^njlir  (which  it  was  not 

doubted 
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Daketf      (ibiililedlKifc  te  wMM  do)  he  fluwUf  ttxf  diere }  but  if  other- 
Bt A vtem^     ^Bfey  the  cbttrt  wdlild  itmcrre  him  to  Bkm. 

;  j  A!(b  the  giuir&tnfiiip  of  tife  infimC  dake  being  derifed  to 

|ylr.  j^^  «n<A  ^ifr  Gnvillf  until  hb  grace  fliould  come  to 
IJEe,  ini  it  being  recommended  to  die  guardians  to  take  the 
Mvice  of  the  Tate  duke  ofX)rm$ni  in  tbe  education  of  the  in. 
'ftnts  I  obje^dy  tbat  if  the  duke  of'Ormmi  had  been  na. 
rurally  dead,  tfaia  reftratnt  had  been  at  an  end^  and  it  frrnwi 
to  be  the  fame,  the  duke  of  Orv^iU  being  attainted^  wfaiift 
%asa  civil  deadb"  '  ' 

OMT^MMt     (    But.th«;.i:Qurt  fiud»  jthis  flie«ed;diat  the edneatiQa of  Ai 

H^J^*]^^  in&nt  duke  was  not  to  be  merely  at  tho  difcreiion  of .  diegotv 

tfitttavict  of      dians;  and  there  bqtng  a  dilability  in  the  duke  ^.Onmtmi^  it 

itttalnted,  tbii     "devolved  on  the  great. ieal  at  the  general  guardian,  of  all  in* 

J^^I^^JlJ^  iantsi  wliereforejt  vr»^  du^eded^^t  in  aU 

fht  great  £ii,     educadon  of  the  infant  dukc,  the  guardians  Ihould  apply  to^ 

and  advife  wifH,  the  duke  and  dnchcfi  of  Grafhtt^  the  ducbefr 

being  die  attijt  pif  the  in&nt  duke,  and  likewife  mth  the  duloi 

and  dttcbeft  of  Pirthnd^  who  were  his  near  relatioos*    And 

Mr.  Bitij  the  guardian  defiring  the  duke  might  return,  to  Gb» 

ford  where  he  had  been  for  fqme  time»  the  court  reJFerred  him 

to  the  two  noble  dukes  above  mentioned,  for  their  thoughts 

upon  the  matter. 


Cafe  206.  *  Sandys  'verfus  Sandys, 

Lord    Chan- 

cellor  O I R  Richard  Sandys  on  bis  marriage  with  Mary  the  daugh- 

Macclbs-  i^  ter  of  the  lady  RoUiyin  confideration  of  the  marriage,  and 

a  Eq.  ci^Ab.  ^^  5^^^ '•  po^ion,  by  indentures  of  Icafe  and  releafe,  dated 

64.3.  pi.  13.  the  nth  and  12th  of  i^Y  1608,  fettled  lands  of  the  value  of 

See  the  cafe  of  . 

ButltrandDun-    587  /•  per  annum  in  the  county  of  Kini,  to  the  ufe  of  himlelf 

A  Kv'eJfionil^'   for  life,  remainder,  as  to  part  of  the  premifles  (amounting  to 

term  fold  fur       ^qq  /,  p^f^  onnumy)  to  his  intended  wife  for  her  life  as  a  join- 

daaghter't  por-     ture,  remainder  to  the  iirft,  CsTr.  fon  of  the  marriage,   in  tail 

'"^  -      male,  remainder  to  truftees  for  500  yczrSj/ans  wq/ftj  in  truft 

^     '    '  to  raife  portions  for  daughters,  the  fame  to  be  raifed  by  fale 

or  mortgage,  or  by  rents,  iflues  and  profits,  (viz.)  5000/.  if 

but  one  daughter,  6000/.  if  more  than  one,  and  to  be  paid  at 

the  daughters  age  or  ages  of  twenty-one,  or  marriage,  if  after 

fourtcent 


tion. 
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fourteen,  or  under^  if  with  the  confent  of  the  mother  an4  two  Sakdys  9. 
other  pcrfons  if  then  living;  with  power  for  Sir  RichaM  Sandys. 
Sandy  $  to  make  a  jointure  of  Z50A  per  annum  on  a  fecond 
wife,  and  in  the  deed  there  were  lands  of  187/.  per  annum  in 
Yorkjhirej  fettled  on  Sir  Richard  and  his  heirs.  Sir  Richard 
had  liTue  four  dapgbters  and  no  fon  by  his  firft  wife,  and  on 
her  death  married  again. 

The  eldeft  daughter  after  her  age  of  fourteen  married  the 
plaintiff,  who  brought  this  bill  for  the  railing  of  his  wife's 
1500/.  (being  a  fourth  part  of  the  6000 A)  in  the  liffc-time  of 
her  father.  On  hearing  of  the  caufe,  the  fcantinefs  of  the 
eftate  being  infifted  upon,  and  that  it  would  be  greatly  detri* 
mental  to  feM  ot  mortgage  the  reverfion  in  the  life  of  the 
father^  efpecially  as  the  daughters  had  other  provifions  left 
them  by  their  grandmother ;  and  that  this  matter  of  truft  was  [  708  ] 
•ntirely  in  the  difcretion  of  the  court :  It  was  referred  to  a 
mafter,  toftato  the  valu  of  the  eftates  comprifed  in  the  fet-* 
tlemcnt. 

And  the  cafe  coming  on  afterwards  {a)  before  the  Urd  («)Jaii«aryt€j 
chancellor^  it  was  urged  on  behalf  of  the  platntiiF,  that  the 
truft  being  to  raife  portions  by  mortgage  or  fale,  payable  at 
marriage,  if  after  the  age  of  fourteen;  and  the  daughter  hav- 
ing before  her  marriage  attained  that  age,  her  portion  ought, 
by  the  exprefs  words  of  the  deed,  now  to  be  raifed  by  fale  or 
mortgage  of  the  term ;  that  the  intenuon  of  the  truft  was  to 
have  the  portions  raifed  fo,  as  that  the  daughters  might  be  pre- 
ferred in  marriage  at  feafonable  times,  and  not  wait  until  the 
father's  death,  when  they  might  be  upwards  of  forty  or  fifty, 
and  paft  the  proper  age  for  marriage ;  that  this  appeared  the 
more  reafonable  in  the  prefentcafe,  forafmuch  as  the  father  had 
received  5000  /.  portion  with  the  mother,  and  was  but  to  add 
1000/.  to  it,  which  the  intereft  of  5000/.  would  in  a  little 
time  produce,  and  feveral  precedents  in  point  were  cited, 
[viz.)  Greaves ^nA  Maddifon^  T.  Jones  20 1.  Corbet  and  Maid' 
ive/ljSdlk.  159.  G errard  {b)  znd  Gerrard,  Stanyforth  {c)  and  (i)iV«rii.4|f. 
Stanyforthy  and  particularly  lord  y/Z/zflr^Ws  cafe,  where  a  re-  W»  Vera.  460. 
verfion  was  fold  for  payment  of  daughters  portions,  which  fell 
into  poiTelfion  within  a  (hort  time  after  the  fale.  That  the 
mortgaging  the  reverfion  could  be  no  prejudice  to  the  father ; 
for  whether  there  was  a  mortgage  or  not,  ftill  the  portion 

muft 
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Sandys  v.    ^^f^  ^^„y  intereft,  and  the  eftate  be  cbareed  therewith  frodl 
tbe  ume  of  its  becomiog  due. 

Alfo  there  being  a  provifo  in  the  deed,  that  the  portibiis  of 
any  part  thereof  (hould  not  be  railed  until  they  became  duq 
thi$  Was  laid  to  be  an  argument  of  thb  intention  of  the  parties, 
diat  when  they  became  dUe  they  flibuld  be  hilfed. 

[  709  J  Lord  chancellor:    The   felling  or    mortgaging    reVerfions 

feem^  a  great  hardfhip,  being  in  cSe&  to  ruin  a  familyj  for  the 
raifing  of  daughters  portions  i  and  therefore  I  will  not  go  6ne 
ftep  farther,  than  precedents  (ball  force  me.  Hiis  method  can« 
not  fail  of  tempting  daughters  to  difobedience  towards  their  fa- 
thers, and  encouraging  improvident  marriages.  Had  the  por- 
tion been  intended  to  be  raifed  by  fale  of  the  reverlionary  term 
in  the  father's  life-time,  it  (hould  (and  in  my  opinion  would] 
have  been  fo  exprefied.  By  the  fame  reafbn  diat  a  rererfion- 
ary  term  may  be  fold  for  the  raifthg  daughters  portions,  fo  may 
It  be  for  the  raifing  portions  fot  younger  childfen  by  virtue  of 
the  common  claufe  in  marriage  fettlements  to  that  pur^fe; 
.•'  which  would  be  ruining  an  heir  at  law  for  the  fake  of  younger 

children*  The  intention  feems  to  have  been  againft  any  fale  or 
mortgage,  until  fuch  time  as  the  truftees  could  take  the 
prolits ;  the  word  [profits]  (landing  in  oppofition  to  tbe  words 
[fale  or  mortgage;]  and  the  cafe  of  the  mother's  leaving 
daughters,  which  (hould  claim  their  portions  againft  their 
father,  does  not  appear  to  have  been  within  the  view  of  thofc 
who  made  the  fettlement. 

But  at  length  {anhno  relu^anu)  his  lorJjhlp  decTttd  that  the 
truftees  (hould  fell  or  mortgage  a  fourth  part  of  this  term  of 
five  hundred  years  (fubjeS  to  the  fathel-'s  power  of  making  a 
jointure  upon  his  fecond  wife)  for  the  raifing  a  portion  of 
1500/.  and  intereft  from  the  marriage;  faying  that  though 
this  was  a  matter  of  trui^,  yet  fince  all  the  contingencies  had 
happened,  and  nothing  remained  to  fufpend  the  execution  of 
fuch  truft  of  the  term,  and  it  did  not  evidently  appear  but  that 
the  parties  intended  the  portioifs  (hould  be  raifed  out  of  tbe 
reverfionary  term  j  therefore  he  did  not  look  upon  it  to  be 
within  the  difcretion  of  the  court,  any  more  than  in  the  option 
[  710  ]  of  the  truflees,  whether  they  would  or  would  not  raife  the 
money;  but  faid  it  was  a  thing  not  to  be  encourajrcd.  That 
2  a9 
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M  fo  ^hat  had  b^A  objcdted  of  the  daughtcrt  havlrf^'  cffiir    ^dAfci^ti  ^. 
provifions  left  them  by  their  grandmother,  he  did  not  thinlc      Sa^idys. 
that  material ;  for  if  they  had  a  right  to  their  portion^  by  the 
Ifettlementj  they  ought  not  to  lofe  that  right  by  another  rcla- 
^on'l  kindnefs  in  lelftfog  them  a  farther  provifxon. 

Frederick  t;^r/iw  Frederick.  Cafe  207. 

T'     Lord  Chan* 
HIS  bill  was  brought  by  Zffl»^rtf /V^&r/VI  widow  for         ccllor 
the  performance  of  her  marriage  agreement.  Macclbi- 

PIELD. 
]  Strsu  455.  One  for  a  TatmibU  tonfidermtloa  centfaAt  to  U  a  fretmta  of'Loiilon»  but  dies  before 
fee  has  taken  up  his  freedom,  his  pcrConal  ei^atc  ihall  be  divided  aa  if  he  had  been  a  freeman,  but 
kit  children  not  to  be  eity  oTphaas; 

Thomas  Frederick  efq.  foh  of  Sir  John  Frederick  knt.  late 
lord  mayor  of  Londoriy  in  "January  1674,  applied  to  marry  the 
pkintiflF  Leonora,^  one  of  the  daughters  of  CbarUs  Marefco^  who 
was  an  orphan  of  the  city  of  London  (being  daughter  of  a  free* 
man;)  and  the  marriage  being  agreed  upon  between  the  re- 
lations on  both  fides.  Sir  John  Frederick^  by  indentures  of 
leafe  and  releafe,  fettled  diverfe  houfet  of  330/.  per  annum  to 
the  ufe  of  Thomas  Frederick  (his  fon)  for  lift,  remainder  to  tHe 
if\d\T\l\S  Leonora  his  intended  wife  for  life  for  her  proviiion, 
remainder  to  the  firft,  t^c.  fon  of  the  marriage  in  tail  male,* 
remainder  to  truftees  for  jooo  years  for  daughters  portions  if 
no  iflue  male. 

And  by  another  dee^  of  the  fame  date,  the  fum  of  6500/. 
which  was  Sir  John  Frederick*^  money,  and  alfo  600  A  com- 
puted to  be  the  refidue  of  the  plaintiff  Leonora*%  portion  (b6^ 
yond  5000/.  which  Mr.  Frederick  the  hufband  was  to  reccivi) 
was  afligned  over  in  truft  to  be  laid  out  in  a  purchafe,  and  to 
be  fettled  on  Mr.  Frederick  the  then  intended  hufband  for  his  f  711  ] 
liflj,  remainder  to  the  plalntifT  Leonora  the  intended  wife  for 
her  life,  with  remainder  to  the  firft,  CsTr.  fon  of  the  mar- 
riage. 

Afterwards  and  before  the  marriage,  the  ^WintxS  Leonora 
being  an  orphan,  and  confequently  the  licence  of  the  court  of 
aldermen  (who  are  guardians  of  the  city  orphans)  being  ne- 
ceflary  to  the  marriage  to  avoid  being  liable  to  commitmenc^ 
application  was  made  to  the  court  of  aldermen  for  their  con^ 
(ent :  whereupon  an  entry  was  made  at  a  fpecial  court  held 

Vol.  I,  P  p  the 
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the  1561  of  Fihruary  1674.  No.  22.  **  That  sit  this  court 
^  licence  is  granted  to  Lem^ra  Marejc9^  one  of  the  datigbtcn 
^*  and  orphans  of  Charlis  Marefct  late  citizen  and  ^— —  of 
*^  LsmUm  deceafed,  to  marry  Thomas  Fredericky  cfq.  fon  and 
**  heir  apparent  of  Sir  John  Fredericky  knt.  and  alderman,  jvi^ 
*^  vided  that  Mr,  Common  Serjeant  do  approve  of  the  fettle- 
^  ment  made  upon  the  (aid  orphan,  and  fignify  the  Cime  to 
««  this  court."  And  the  faid  Sir  John  FndirUk  did  theie 
promife  and  engage,  that  if  the  fettlement  (hould  not  prove 
(atisfitdory  to  the  common  ferjeant,  and  to  the  cowrt,  that 
he  would  make  up  and  enlarge  the  fame  to  the  (kthfindion  of 
the|  court ;  and  the  faid  Mr.  Frederick  being  thereunto  re» 
quired,  did  promife  and  engage,  and  the  faid  Sir  y^hn  did  aHb 
undertake  on  his  behalf,  to  uke  up  his  freedom  of  the  citj 
within  one  year  next  enfuing. 

No  22.  At  the  fame  court  it  was  agreed,  <*  that  when  any 
^  perfon  not  free  of  the  city  (hould  addrefs  themfelves  to  the 
*^  court,  for  a  licence  to  marry  any  orphan  of  the  city,  that 
**  they  (hould  be  firft  required  and  urged  by  the  court  to  take 
*'  up  their  freedom,  before  the  court  would  give  confent  to 
"  fuch  nMrriage.** 

No.  23*  At  the  fame  court,  upon  the  humble  defire  of . 
Mr.  Thomas  Frederick^  fon  of  Sir  John  Frederick  knight  and 
alderman  of  London^  and  grocer ^  being  capable  of  freedom  by 
patrimony,  but  defiring  to  be  admitted  by  redemption  into  the 
company  of  it  is  ordered  by  this  court  ^<  that  be 

^*  (hall  be  admitted  to  the  freedom  of  this  city  by  redemption 
**  in  the  faid  company  of  he  paying  to  Mr. 

*«  Chamberlain  for  the  city's  ufc  3  s.  s^d.^^ 

Mr.  Frederick  performed  no  part  of  the  agreement,  either  ia 
taking  up  his  freedom,  or  in  laying  out  the  truft  money  in  a 
purchaie. 

March  15.  1680.  at  the  court  of  aldermen  (No.  24)  upon 
(bme  debate  had  touching  Mr.  Frederick^  who  liad  married 
one  of  the  daughters  of  Charles  Marefco  deceafed,  and  had  not 
taken  up  his  freedom  of  the  city  according  to  his  promife 
made  to  the  faid  court,  at  the  time  when  he  had  licence  to 
marry,  whereby  (he,  in  cafe  (he  furvivcd  him,  would  not  be 
entitled  to  the  thirds  of  bis  perfonal  eftate,  in  like  manner  as 

the 


De  Term.  S.  Trin.  1721. 

the  widows  of  freemen  were;  it  was  by  the  faid  court  referrcl  Frid^rick  * 

to  Mr.  Recorder  and  Mr.  Common  Serjeant^  to  perufc  and  con-    ftiDt'tici^ 

fiderof  the  fettlement  made  upon  the  faid  orphan  (  as  a]fo  the 

marriage  agreerihent,  and  to  fee  if  the  fame  were  made  according 

to  the  diredion  and  intention  of  the  court,  and  Mr.  FndiricVs 

promife,  and  to  certify  to  the  court  how  they  found  the  fame, 

with  their  opinions  therein.     At  which  taft  court  Sir  John 

Frederick  fat  as  locum  tenens  for  Sir  Patience  Ward  the  lord 

mayor. 

Mr.  Frederick  had  two  fons  and  three  daughters,  and  by'his 
will  dated  the  20th  of  May  17189  gave  to  his  eldeft  foh  John 
1000  A  to  his  fecond  fon  Thomas  1000 /•  to  his  three  daugh- 
ters 1000/.  each,  and  10/.  to  his  wife;  and  devifed  fucir  [  7'3  3 
part  of  his  real  eftate  as  was  unfettled  to  his  fecond  fon  Thomas 
in  tail,  but  gave  the  bulk  of  his  eftate  to  his  three  grandfons, 
being  the  children  of  his  fecond  fon  Thomas  Frederick  i  after 
which  the  teftator  died. 

His  widow  now  brought  her  bill,  infifting  that  her  hufband 
having  made  the  agreement  utfupra^  for  a  valuable  confidera- 
tfon,  [viz.)  that  of  marriage,  and  to  induce  the  court  of 
aldermen  to  confent  to  his  marrying  their  orphan,  he  ought  to 
be  taken  as  a  freeman,  and  in  confequence  thereof,  his  per- 
(bnai  eftate  to  be  diftributed  as  fuch,  {viz.)  the  widow  to 
have  one  third,  his  children  another  third,  and  only  the  re* 
oiatning  third  to  pafs  by  the  will.  ' 

The  lord  chancellory  after  debate  of  this  cafe  at  the  bar,  took 
tilne  to  confider  of  it;  and  this  day  (being  the  25th  oi Auguft 
1721,)  decreed  the  pcrfonal  eftate  of  lAx.  Frederick  to  be 
liable  to  the  cuftom  of  London^  and  that  he  fliould  be  taken  as 
a  freeman  of  London^  he  having  for  a  valuable  coniideratioa 
agreed  to  become  fuch. 

The  demand  is  grounded  upon  this  rule,  that  where  one. 
for  a  valuable  confideration  agrees  to  do  a  thing,  fuch  execu- 
tory contrail  is  to  be  taken  as  done ;  and  that  the  man  who 
made  the  agreement  Jhall  not  be  in  a  better  cafe,  than  if  he 
bad  fairly  and  honeftly  performed  what  he  agreed  to.  This 
is  to  be  taken  as  a  contract  made  by  the  court  of  aldermen  with 
Mr.  Frederick  himfelf ;  and  now  the  queftion  is^  whether  be 
ikall  by  will  give  away  his  perfonal  eftatei  contrary  to  his 
P  P  2  owa. 
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yM9i&ici(     •wn  sgr^ment  ?  When  Mr.  FrtdtrUk  engaged  to  take  ippn 

y^   ^*  himfeif  the  freedom  of  the  city,  it  was  the  &me  as  if  be  had 

r  714  1  *    ^P^^  that  the  perfonal  eftate  which  he  mi^t  die  pofleftd 

of)  fliould  go  according  to  the  cuftom  of  the  citj  of  Lmdn^ 

one  third  to  his  widowt  and  another  third  to  bis  children. 

OhjiQ.  This  is  no  part  of  the  marriage  agreement^  that 
lieing  on  that  occafion  fokmn  deeds,  one,  a  fetdemcnt  of  land^ 
and  another  of  money  to  be  laid  out  in  lands,  laid  U  ig  mfn* 
vtfion  f$r  the  wi/tj  in  which  no  mention  is  made  that  the 
widow  or  children  (hould  have  the  benefit  of  the  cuftom  of 
JL$ndin. 

Rcfp.  It  may  be  admitted  that  this  was  die  agseemeal^ 
and  all  the  agreement  that  was  made  between  the  partiOi 
(ofx.)  the  relations  on  the  man's  and  on  the  woman's  fids. 
But  ftill  there  were  other  parties  to  be  confultedy  who  woe 
guardians  of  the  infant,  as  being  a  city  orphan  ;  and  the 
agreement  between  the  relations  could  no  ways  bind  the 
court  of  aldermen,  being  no  more  than  a  bare  fnpMu 
to  them.  If  the  court  of  aldermen  had  been  parties  to  the 
agreement,  it  had  been  fomething,  but  they  were  not,  it 
was  rt$  intir  aim  a^Oy  and  however  it  might  conclude  ^ 
relations,  cannot  conclude  the  court  of  aldermen  who  were 
ruardians  of  city  orphans,  and  without  whofe  leave  no 
man  can  marry  fuch  orphan,  under  pain  of  iroprifonment : 
when  the  agreement  betwixt  the  relations  was  brought  to  the 
court  of  aldermen,  and  laid  before  them  as  a  propofal,  ffor  it 
could  be  no  more)  that  court  might  have  rejeded  the  whole, 
altered  any  part,  or  have  required  an  addition  to  it ;  and  this 
matter  being  before  the  ftatute  of  frauds  and  perjuries,  had 
the  agreement  been  by  parol  only  and  witho^  any  writing,  it 
had  notwithftanding  been  good. 

[  715  3  But  did  the   court  of  aldermen  agree  to  this  propofal  of 

the  relations  made  with  regard  to  the  fettlement  on  this  mar- 
riage ? 

No,  they  did  not;  they  infilled  upon  fomething  farther;  to 

that  thefc  fcttlements  were  an  agreement  by  thofc  who  had  no 

authority:  whereas  they,   who  had  the  authority  and    were 

guardians  of  the  orphan,  did  not  agree,  but  made  other  addi- 

'  tional  terms,  that  Mr.  Frederics}  fhould  take  upon    him  the 

free. 
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freedom  of  London^  in  order  to  entitle  his  wife  and  children    FaiP»we» 

Co  the  benefit  of  the  cuftooi;  and  thefe  additional  terms  arc   pAifti'aUS*- 

complied  with  by  Mr.  Frederick  and  his  father  Sir  Johnj  i.  /• 

Mr.  Frederick  the  fon  and  Sir  John  the  father  on  behalf  of  the 

fon,  do  agree  that  he  (hall  become  a  freeman  of  London  ufithin  a 

year  then  next  enfuing :  which  agreement  being  entered  among 

other  the  proceedings  ^nd  orders  of  the  court  of  aldermen^ 

and  that  court  being  a  court  of  record,  is  become  matter  of 

record  1  it  is  as  much  fo  as  a  fine  would  be  if  levied  there ; 

for  it  is  the  concord  between  the  parties ;  and  to  prevent  every 

thing  which  might  look  like  taking  advantage  of  Mr.  Frederick 

in  gaining  this  agreement  from  him  after  his  afie^ons  weri 

lettled  upon  the  young  lady,  therefore  Sir  John  Frederick  the 

father  is  made  party  thereto,  and  undertakes  the  performance! 

on  behalf  of  his  fon.     So  that  there  can  be  no  doubt  of  the 

agreement's  being  made  by  Mr.  Frederick  and  his  father,  that 

it  was  part  of  the  marriage  agreement,  made  in  confideratioff 

of  the  marriage,  and  of  the  court  of  aldermen's  giving  their 

confent  to  Mr.  FrederieV%  marrying  their  orphan,  to  whom 

they  were  a  political  guardian ;  it  appears  to  have  been  made 

upon  a  full  and  valuable  confideration,  and  confequently  ought 

as  near  as  may  be  to  be  performed. 

But  it  is  objefted  on  the  other  fide,  i/,  That  this  agred-  [  716  1 
ment  is  not  made  for  the  benefit  of  the  wife  and  children^  but  of 
the  «7y,  that  Mr.  Frederick  who  was  rich  by  marrying  a  city 
•rphan  entitled  to  a  confiderable  fortune,  and  was  die  ion  and 
heir  apparent  of  a  very  lyealthy  citizen  who  had  been  lord 
mayor,  fhould  bear  the  burdl!n  of  the  city  offices  ^  WhicfaC 
might  be  for  the  honour  and  eafe  of  the  city. 

Refp.  This  is  a  ftrange  and  monftrous  conftrudion,  that 
while  the  court  of  aldermen  are  doing  not  only  an  honeft  ad, 
but  an  adl  of  juftice  in  making  terms  for  the  benefit  of  the 
orphan,  this  (hould  be  interpreted  aS  felf-intereft  and  knavery. 
In  taking  care  to  help  themfelves  to  proper  perfons  for  fup* 
plying  their  burdenfome  o£ces.  If  fuch  felf-interefted  and 
difhoneft  view  had  been  entertained  by  fome  of  them,  ftill  the 
reft  could  not  have  been  prefumed-  to  come  into  it  y  but  fap** 
pofing  it  to  have  been  the  intefnt  of  focAe  of  diem,  it  wai  prei 

P  p  3  fcntly 
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pRtBTEitcc  fendy  afterwards  forgot,  or  rather  appears  never  to  have  t>eefl 
FaiDERxcK.  t'^cir  intent ;  for  by  a  fubfequcnt  order  of  a  court  of  alder- 
men, where  Sir  John  Frtiirick  the  father  was  locum  tetum  ef 
the  then  lord  mayor,  it  was  taken  notice  of,  that  Mr.  /Vidb* 
rick  was  not  become  a  freeman,  whereby  the  orphan  Lnwan 
Frederick  would  lofe  her  thirds  (which  (hews  that  the  intent 
df  putting  Mr.  Frederick  to  accept  of  his  freedom,  was  that 
his  wife  might  have  her  thirds,)  and  it  was  therefore  referred 
to  the  recorder  and  common  fcrjeant  of  the  city,  to  fee  what 
provifion  had  been  made  for  Mrs.  Frederick  the  orphan. 

Obje£l.  The  court  of  aldermen  referred  it  to  the  commoa 
ferjeant  to  approve  of  the  deeds  of  fettiement  made  by  Sir 
C  7'7  J  y^hn  Frederick  upon  his  fon*s  marriage,  and  it  is  to  be  pre- 
fumed,  that  the  common  ferjeant  did  approve  of  them,  which 
deeds  are  faid  to  be  a  provifton  for  the  wife,  but  mentioo 
obtbing  of  Mr.  Frederick*^  agreement  to  uke  up  his  freedom 
of  the  city.  * 

Rffp.  It  (hould  feem  as  if  only  the  validity  of  the  deeds  ef  fit^ 
tlemenU  ^nd  not  the  value  of  the  eftate  fettled^  were  referred  to 
the  common  ferjeant ;  for  as  to  the  value,  the  court  of  alder* 
tann  could  as  well  judge  of  that  as  the  common  ierjeant; 
heither  is  it  proper  or  ufual  for  counfel  to  give  their  opinion 
upon  the  value  of  eftates,  which  is  no  matter  of  law.  But 
admitting  that  both  the  validity  and  the  value  of  what  was 
fettled  were  intended  to  be  referred  to  the  common  ferjeant, 
yet  the  agreement  of  Mr.  Frederick  to  uke  up  his  freedom, 
was  an  additional  part  of  the  provifion  infiftcd  upon  by  the 
court  of  aldermen  and  fubmitted  to  by  Mr.  Frederick. 

OhjeSI,  If  the  benefit  accruing  to  the  wife  and  children  by 
the  freedom  of  the  city  was  part  of  the  agreement  and  the  in- 
tent thereof,  why  was  there  a  year's  time  given  to  Mr.  /r/- 
ierick  to  take  up  his  freedom,  which  might  have  been  done  in 
a  day  ?  And  there  being  the  delay  of  a  year,  Mr.  Frederick  might 
have  died  within  that  year,  by  which  means  the  advamtage 
intended  to  accrue  to  the  wifcor  iflue  by  fuch  freedom,  would 
have  been  loft. 

Re^.  It  might  be  reafonable  to  allow  Mr.  Frederick  fome 
titte  u>  take  up  his  freedom,  but  it  looks  as  if  be  was  not  de- 
termined 
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fermined  of  what  company  he  would  be  free  :  and  as  the  eldeft    FaiBtatc|t 

fon  (or  daughter,  if  no  fon)  was  provided  for  by  the  marriage    -      ^* 

deeds,  fo  it  was  not  likely  that  within   the  firft  year  there 

would  be  any  younger  fons ;  lefs  likely  was  it  that  within  fo 

ihort  a  time  as  the  firft  year,  Mr.  Frederick  would  have  dif.     C    7''  J 

fered  with  his  wife,  or  have  been  prejudiced  againft  any  infant 

child.     So  that  if  Mr.  Frederick  had  died   within   the  year^  ' 

leaving  a  will,  it  had  probably  been  in  favour  of  his  i^xk  and 

child ;  or  if  he  had  died  inteftate,  his  perfonal  eflate   woqld 

have  fallen  to  his  wife  and  children   by  the  ftatute  of  difiri* 

bution. 

O^eSl.  So  great  a  length  of  time  having  intervened  finer 
tfie  marriage,  (between  forty  and  fifty  years)  and  it  appearing 
that  the  court  of  aldermen  did  afterwards  pay  the  refiduc  of 
Mrs.  Frederick's  portion  to  Mr.  Frederick^  it  may  therefore  be 
prefunoed,  that  this  ^agreement  for  iAsfFredericIf^  taking  up 
his  freedom  was  waived. 

Refp.  Who  could  waive  it  ?  The  wife   who  was  a  feme 
covert  all  the  while  could  not,  and  it  cannoffbie  fuppofed  that 
the  children  without  the  wife  who  were  under  the  command  of 
their  father,  and   with  whom  the  agreement  was  not  madet 
could  waive  it,  nor  is  it  pretended  that  they  have  done  fb }  ani 
as  to  the  mayor  and  aldermen,  they  themfelves  neither  have 
nor  could  waive  it,  becaufe  from  the  time  of  making  this  agree*- 
ment  they  were  but  truftees,  and  their  releafe  would  have  been 
a  plain  breach  of  truft,  which  would  not  have  barred  the  cejlitj 
que  truft ^  nor  could  it  have  been  available  to  thofe  who  were 
parties  to  fuch  breach  of  truft.     And  as  there  could  be  no   NoLathMMki 
waiver,  fo  could  there  be  no  laches  in  the  parties  now  claim-   ISJ^wtti/it 
ing  the  benefit  of  this  agreement ;  for  as  to  Mrs.  Frednick   ^^'^^ 
the  wife,  who  was  to  have  her  thirds  by  the  cuftom  in  cafe  of 
Mr.  Frederick*^  becoming  a  freeman,  Ibe  was  all  the  while 
under  coverture,  and  the  children  the  greateft  part  ef  the 
time  infants. 

ObjeSI.  But  Mr.  FrediricV%  not  being  called  upon  all  this       ^  ^ 

time  to  take  up  his  freedom,  has  occafiooed  his  dying  pofTelTcd      ^  7  9  J 
of  a  greater  perfonal  eftate  than  otherwife  he  would  have  done. 
For  if  he  had  been  called  upon  to  do  it^  he  woyld  probably 

P  p  4  have 
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have  laid  out  the  greateft  part  of  his  cftatc  ia  lands  aund  (a 
have  difappointed  the  cuftom* 

Refp.  The  eSeA  of  this  argument  is,  that  if  Mr.  Freieritt 
bad  had  notice  or  had  thought  of  this,  he  would  have  cheated 
his  wife  and  children :  but  not  having  had  notice,  nor  thinking 
of  it,  he  has  not  cheated  them.  As  matters  have  been  managed, 
a  fair  experiment  has  been  made,  what  perfonal  eftate,  and 
to  what  value,  Mr.  Frederick  would  think  fit  to  die  poflel&d 
of;  what  perfonal  eftate  to  inveft  in  land,  and  likewife  what 
td  keep  fubfifting  at  his  death.  It  had  been  a  harfli  diing 
(tho*  perhaps  {a)  lawful)  for  Mr.  Frederick  to  have  invefted 
his  perfonal  eftate  in  land,  on  purpofe  to  avoid  his  own  agree- 
ment, and  difappoint  the  cuftom.  All  that  can  be  £ud  on  this 
head,  is  that  a  man  who,  as  the  other  fide  fuppofes,  would 
not,  if  he  had  thought  of  it,  have  kept  his  agrcemeiR,  has 
not  thought  6t  to  avoid  it. 

If  a  man  covenants,  on  good  confideration,  to  lay  out  a 
fum  of  money  in  a  purchafe  of  land,  to  be  fettled  on  himfelf 
and  the  heirs  of  his  body  by  his  wife,  and  he  afterwards 
diflfers,  and  falls  out  with  his  children,  and  decbres  that  thqr 
(hall  have  no  benefit  of  this  covenant,  and  dies  before  he  Yom 
lajd  out  the  money,  yet  a  court  of  equity  will  out  of  his  afiets 
decree  this  money  to  be  laid  out  in  land,  and  fettled  accord* 
ingly ;  nor  would  it  be  any  excufe  to  fay,  that  if  it  had  been 
laid  out,  it  would  have  been  an  eftate-tail  in  him,  which  he 
afterwards  might  have  barred  though  he  could  not  bar  the 
eftate-tail  till  the  money  was  laid  out,  and  the  eftate  fettled 
after  the  purchafe  thereof. 

Ohje^*  As  to  this  right  of  the  wife  and  children  to  their 
(hares  of  Mr-  Frederick^  perfonal  eftate,  (he,  or  they  that  would 
make  title  thereto,  muft  bring  themfelves  within  the  cuftom, 
and  equity  is  not  to  enforce  or  aid  the  cuftom,  or  to  inter* 
meddle  with  the  matter. 

Rffp,  Surely,  if  there  be  a  contraft  for  a  valuable  confldcra^ 
tion,  that  fuch  a  one  will  take  up  his  freedom,  in  order  to 
entitle  his  wife  and  children  to  th«  benefit  of  the  cuftom, 
equity  will  enforce  the  performance  of  this  as  well  as  of  any 
•ther  contra^    It  is  thus  equity  vitiy  day  relieves  againft 

fraud 

i 
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firsud  in  oadenvoming  to  avoid  the  cuflom  by  {a)  affignments  P%tDt%ict 

mt  loaies  or  pcrfonal  oftate«  which  is  all  in  aid  of  the  cuftom.     .      '^^ 

'^  Faboekicx. 

Ohjeff.  If  there  had  been  a  fuit  againft  Mr.  Fredtrick^  to  have  (tf)Vid.2Vcrn. 
compelled  him  to  take  up  his  freedom,  and  a  decree  for  that  ^  '  '** 
purpofe,  and  he  had  ftood  obftinate,  and  would  nor  have  per<« 
filmed  it,  this  would  not  have  entitled  the  widow  and  child-* 
ren  to  their  thirds  by  the  cuftom ;  becaufe  Mr.  Frederick  was 
not  actually  a  freeman.  Accordingly,  it  has  been  compared 
to  the  cafe  f  where  tenant  in  tail  made  a  mortgage,  and 
covenanted  to  levy  a  fine  to  the  mortgagee,  the  mortgagee 
brought  a  bill  againft  the  tenant  in  tail,  to  compel  him  to 
levy  fuch  fine  which  was  decreed  ;  but  the  tenant  in  tail,  be* 
ing,  obftinate,  was  imprifoned  for  not  performing  the  decree, 
and  died,  there  the  mortgagee  had  ao  benefit  of  the  decree^ 
but  loft  bi«  raoney>  by  the  ifllie  in  tail's  avoiding  the  mort-  [  721  ] 
gage ;  and  if  the  widow  and  children  would  not  have  been, 
entitled,  though,  there  had  been  a  decree  in  their  favour^^ 
VEmk  lefs  can  they  be  fo  here,  where  there  is  none* 

Reff.  *Tis  very  true  that  in  cafe  of  a  decree  againft  tenant 
in  tail  to  levy  a  fine,  who  dies  before  he  has  performed  the 
decree,  the  ifiue  is  not  bound,  becaufe  he  claims  paramount 
the  tenant  in  tail,  and  per  formam  doni ;  but  in  the  principal 
cafe  Mr.  Frederick  is  not  by  this  agreement  binding  his  ijia 
in  taily  but  his  executers ;  and  furely  it  will  not  be  faid  that  a 
man  cannot  bind  his  executors.  On  the  contrary^  they  are 
bound  of  courfe  without  being  named,  though  the  heirs  are  *  ^^^  '^^^ 
not. 

Obje^,  By  the  fame  reafon  that  Mt.  Frederick  (hall  in  equity 
be  taken  for  si  freeman  of  Lenden  by  virtue  of  this  agreement,' 
fo  al(b  fl^ll  his  children  be  orphans,  and  under  the  guardian- 
fhip  of  the  court  of  aldermen^  as  they  would  have  been,  if 
Mr.  Frederick  had  been  a^bially  free« 

Refp.  The  guardianftlip  of  a  child  is  only  (a)  a  truft,  and   («)  See  the  cafe 
no  profit,  and  therefore  not  within  the  reafon  of  that  part  of  Belufott  and  ^ 
the  cuftom  which  entitles  the  widow  and  children  to  their   Bcrtytntc,704. 
thirds :  befides,  the  guardianfhip  only  concerns  the  court  of 


t  This  was  the  cafe  of  IFeale  verfus  Lower,,  cited  2  Vcrn.  306.  and  Precedents 
^  in  Chancery,  279. 

aldermen. 
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aldennen,  who  by  their  non-claim  may  bare  barred  tbem- 
felves  of  their  right,  though  they  could  not  bar  the  in&oti 
of  what  belonged  to  them. 

ObjtG.  Mr.  FridiricV%  death  alters  the  cafe  ;  for  he  cauinot 
be  made  a  freeman  after  his  death ;  and  fo  the  wBc  of  God 
makes  it  impof&ble  that  this  agreement  ihould  be  fpecifically 
performed. 

Rijp.  It  is  the  fubftanceand  the  chief  end  of  the  agreementy 
that  equity  will  enforce,  vi%.  that  the  widow  and  children 
(hould  have  their  thirds  of  the  perfonal  eftate,  which  is  not 
impoi&ble  to  be  performed.  This,  though  Mr.  Frederick  be 
dead,  a  court  of  equity  may,  and,  I  think,  ought  to  fee  exe- 
cuted. Mr.  FredericV%  unkind  ufage  of  his  wife  and  childrea 
(it  appearing  by  the  proofs  that  never  had  a  man  a  more 
dutiful  wife'  and  children,  nor  ever  a  wife  or  children  a  more 
unkind  hufl>and  or  father,  and  not  one  witnefs  being  examin- 
ed on  the  other  fide)  plainly  entitles  them  to  the  compafEoa 
of  the  court,  as  does  the  extreme  feverity  of  the  will,  and  the 
very  narrow  provifion  made  for  them  thereby.  'Tis  farther 
obfervable,  that  by  the  articles  of  feparation  between  Mr. 
Frederick  and  his  wife  and  children,  they  were  not  to  come 
within  fo  many  yards  of  his  houfe,  under  certain  penalties; 
and  therefore  cannot  be  blamed  f  fir  g^ing  from  the  tefia- 
tor  in  his  life^time^  and  in  bis  old  agf^  without  his  leave^ 
and  againjl  his  confent^  when,  by  thofe  articles,  they  were 
not  to  come  within  fo  many  yards  of  his  houfe  without  a 
forfeiture. 

Upon  the  whole  matter,  Mr.  Frederick  having  upon  good 
confideration  made  the  agreement  to  become  a  freeman  of 
London  within  a  year,  and  having  furvived  that  year,  ht 
fhall  in  equity  be  taken  for  a  freeman,  and  his  perfonal 
eftate  diftributed  accordingly,  viz.  one  third  to  the  wife, 
another  third  to  the  children,  and  the  will  to  operate 
only  on  the  dead  man's  third ;  the  wife  to  have  the  benefit 
of  her  chamber  and  paraphernalia,  but  the  legacies  giv- 
en by  the  will  to  the  children  to  be  void,  they  not  being 
given  out  of  the  [a)  dead  man's  part,  but  out  of  the  whole 


{s)  Q«t«re  fc 

Ttd.  ante  B^b- 

bington  verfufc  Greenwood,  in  the  note  573. 


f  See  Mr.  Frederick^ ^  will. 


perfonal 
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perfonal  eftate,  and  fo  to  be  Toid,  unlefs  the  children  releare   FKeDsiticK 

their  right  to  the  reft  of  the  eftate,  and  abide  bj  the  will.  '^^ 

Frederick. 
This  decree  was  afterwards  affirmed  in  the  houfe  of  lords       [  723  J 

with  200/.  cofts  (i) 

(i)  4  Bro«  P.  C.  7*  where  the  cafe  and  argumenu  are  reported  at  length. 


Cann  ver/us  Cann.  Cafe  208. 

Lord  Chan- 

SIR  R$iirt  Cann  had  a  wife,  and  two  Tons,  William  (after-        ^^^^^^ 
wards  Sir  mitiam)  his  eldeft  fon,  zUThmas  (afterwards     ^/,^^"^* 
Sir  Tb$mas)  Cann}  Sir  RUirt  Cann  being  feifcd  in  fee  of  Srcmorere. 
difers  manors,  mefiuages  and  lands,  in  or  near  Brjfiol  in  i**j}Jfg^„"J*^5 
S§nur/etjbirey  made   his  will  dated  the   19th  of  Aug.   i68f,   where  matters 
whereby  be  devifed  the  bulk  of  his  eftatc  to  his  lady  for  life,  amined^n^ui, 
remainder  to  his  younger  fon  Thomas  in  tail,  remainder  over,  ^^i  * "**  1*^' 

'         ^  .  '  '    mined,  the  court 

and  gave  only  an  annuity  of  200  /•  pit  ann.  to  his  eldeft  fon   cautious  of  un- 
fFilUam^  on  condition  that  he  ihould  releafe  his  right  to  every  decreeT^ag^-*' 
other  part  of  his  father's  eftate  5  and  nude  his  wife  executrix,   "f?"  ^  "* 
The  loth  of  Nov.  1685  Sir  Robert  Cann  died,  when  his  wife 
entred  upon  the  eftate,  and  proved  the  will  in  the  fpiritual 
court ;  and  in  the  fame  term  flxe  and  her  younger  fon  Thomas 
brought  their  bill  againft  Sir  fFilSam  Cann^  (the  eldeft  fon  and 
heir}  to  eftablifh  the  will. 

HiU.  term  2685  Sir  William  Cann  put  in  his  anfwerto  the 
bill,  infifting  that  his  father  the  teftator  had,  after  the  making 
the  will  of  1681,  viz.  the  fummer  before  he  died,  made  a  latter 
will,  and  had  himfelf  told  the  defendant  of  his  having  done 
ft),  calling  the  former  his  mad  will.  The  fame  term  alfo  Sir 
William  brought  a  cro(s-bill  againft  his  mother  the  lady  Cann^ 
and  his  younger  brother  Thomas^  for  the  difcovery  and  fetting 
up  of  this  latter  will.  To  which  crofs^bill  both  the  defend* 
ants  anfwered,  and  denied  any  knowledge  or  belief  of  any 
latter  will* 

Pa/cha  1686,  tHe  lady  Cann  exhibited  another  bill  againft      r  j^a,  1 
Sir  William^  to  compel  him  to  make  his  election,  whether 
he  would  accept  the  annuity  devifed  to  him,  and  releafe  his 
title  to  the  eftate,  or  waive  his  legacy ;  to  which  latter  bill 

Sir 
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Cakk  v.  Sir  WlKam  anTwcred,  agaiii  infifting  upon  die  latter  wiD, 
^'^^^  and  that  be  had  ieen  it ;  whereupon  witnefles  were  examined 
on  both  fides  in  all  thefe  caufes,  and  the  15th  of  JMnftmhir 
1687,  the  two  laft  caufes  being  heard  together^  the  bill  of  Sii 
William  Conn  the  heir,  as  to  fuch  part  of  it  as  (ought  to 
impeach  the  validity  of  the  will  of  16819  or  to  fet  up  the 
fubleqnent  will,  was  difmifTed. 

Jpril  1688  the  lady  Conn  died,  havixig  made  her  will^  and 
Thomas  her  younger  Ton,  executor  thereof,  who  entered  upon 
the  bulk  of  his  father's  eftate  fo  devifed  to  him. 

The  20th  of  April  ^689,  Sir  IViUiam  Conn  and  his  brother 
Thomas  came  to  an  agreement  for  concluding  all  matters  in 
difFerence  between  them,  and  for  cftabliibing  peace  in  the 
family ;  and  by  indenture  of  that  date,  reciting  the  will  of 
1 68 1,  Sir  H^tlliam  Cann^  in  confideration  that  bis  brodier 
Tbo$nai  had  agreed  to  convey  to  him  the  faid  Sir  ffUliam^  and 
the  heirs  of  his  body,  with  remainder  to  the  right  bein  of 
Sir  Robert  Conn  the  father,  the  manor  of  Bnana  in  Somurfet-- 
Jbirij  (being  part  of  the  eftate  devifed  to  Thomas  by  die  will 
of  1 681)  did  grant  and  releafe  to  Thomas  in  fpecial  tail  sdl  the 
reft  of^the  eftate  devifed  or  mentioned  to  he  devifed  to  the  faid 
TJi^OTfliby  the  will  of  1681.  And  accordingly  Thomas  con- 
veyed the  manor  of  Breane  to  Sir  JVilliam  Cann  in  (pecial 
tail,  who  gave  him  a  general  releafe ;  whereupon  Sir  ^7- 
Uam  took  poflefSon  of  the  manor  of  Breane^  and  enjoyed  it 
to  his  death. 

Hill.  16949  after  all  thefe  tranfaiE^ions  Sir  JViUuim  Cam 

[  725  ]       exhibited  a  new  bill^  fetting  up  a  latter  will,  which  he  infifted 

the  lady  Cann  had  burnt,  and  examined  his  witnefles  de  hem 

Thomas  Camt^  thefecond  fon,  pleaded,  as  to  ail  relief  fought 
by  this  bill,  the  fcveral  fuits  and  proceedings,  decrees,  articles^ 
the  conveyance  of  Breane^  and  the  releafe. 

The  15th  of  November  1695,  it  was  referred  to  the  mafter, 
to  fee  whether  the  former  fuits  were  for  the  fame  matter,  who 
upon  the  20th  of  the  fame  month  reported  them  to  be  for  the 
fame  matter ;  but  that  the  plaintiff.  Sir  TVilliam  Cann^  had 
made  farther  charges  in  his  bill,  calling  them  new  di/cotferics ; 

tho* 
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ibo'  they  wece  but  ocw  CYidciMjes  of  die  pcetended  latter     Cakk  v. 
wUl.  ^^"•'• 

The  24.th  of  the  fame  November  the  plea  was  argued  before 
the  lord  Sommersj  who  ordered  the  parties  to  attend  him  with 
the  proceedings  ia  the  fbniier  ctufe,  and  with  the  bill  and 
plea  in  this  caiUf»  whiich  he  would  confider  of;  and  the  27  th 
of  ynJjf  1696  the  plea  being  re-erguedt  the  lord  Ssmmers  or- 
dered the  defendant,  Thomas  Ckmif  to  anfwer  the  new  matters, 
bat  00  farther  proceedings  to  be  had  without  leare  of  the 
fourt.  iThe  defendant  anifwered  accordingly,  but  denied 
cVery  new  charge  in  the  bilU 

The  17th  of  ^c'^  1697,  ^^  ^^^  WiWam  Conn's  ^ition  for 
liberty  to  reply  to  the  anfwer,  and  to  examine  the  witnefles 
in  chief,  it  was  ordered,  that  the  defendant  by  Bartholomew^ 
tide  Ihould  gire  his  anfwer,  whether  he  would  confent  to  the 
hearii^  of  the  caufe,  and  have  an  ifiue  direded,  whether  Sir 
JiMiert  Caan  did  make  a  Will  fubfequent  to  that  of  r68i.  But  [  726  ] 
the  defeofdant  being  advifed  net  to  confent  to  this,  the  23d 
otOeieier  1 697,  upon  Sir  ffiHtiam  Cannes  motion  it  was  or-> 
dered  that  the  examiner  (hould  attend  the  hrd  chancellor  with 
the  depofidons,  and  leave  them  with  his  lordfliip  ;  and  that  on  ^ 
confidcration  thereof  the  oourt  would  give  further  direfHons. 

The  2d  of  July  1698  Sir  WiUiam,  Cann  died,  and  in  Trin. 
term  17 16  the  plaintiff,  his  fon  and  heir,  upon  coming  to  age, 
brought  his  bill  of  revivor,. and  after  examining  witnefles  on 
both  fides,  the  caufe  came  on  to  bearing  before  the  lord  Mac 
elesfieU^  Who  having  taken  thne  to  cpnfider  thereof,  now  gave 
judgment,  and  difmiiTed  the  bilL 

His  lordfhip  faid,  that  this  caufe  war  of  great  oonfequence  to 
tbe  court,  for  which  reafon  itx)ught  (tho'  on  the ftrongeft  proof) 
tQ  be.  very  cautious  of  giving  relief  in  a  cafe^  where  the  matter 
had  been  examined  and  determined }  where,  after  that,  there 
had  been  a  full  agreement  of  the  parties,  to  rdeafe  this  fuit ; 
and  where  there  was  a  conveyance  of  land  made  by  the  de- 
fendant to  the  plainttfPs  father,  acc^ted  by  him  in  fatisfadion' 
of  all  his  demands,  and  the  plaintiff  himfelf  flill  inpoffeffion  of 
the  land  thus  given  in  fatisfadlion ;  that  at  the  fame  time  there 
was  no  charge  of  any  fraud  in  the  defendant,  and  the  plaintiff's 
whole  equity  was  denied  by  the  anfwer.     That  befidea  this,  it 

was 
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Taylor  verfui  Dullidge  Hofpital  in  Surrey. 

TH  E  hofpital  or  college  of  DuUidg£  was  felfed  in  fee  of 
fcveral  bnds  in  right  of  the  college,  and  the  ftatutes  , 
relating  to  the  conftitutioti  of  it,  reftrain  from  making  Icafes 
of  the  lands  other  than  for  twenty-one  years,  at  the  rack- 
rent.  Iti  1696  the  hofpital  made  a  leafe  ta,.yfli«  T^y/j^r  the 
plaintiff's  iiitcftatc  for  twenty-one  ycarsj  under  what  was  then 
the  rack-rent,  which  was  to  expire  at  Micbadmas  171 7>  the 
Icf&e  had  improved  the  premifles  by  building  twoboufcs,  and 
at  die  college  audit,  which  was  kept  twice  a  year,  every 
fourth  of  Ahrch  and  fourth  of  Stpumba^  an  entry  was  made  in 
the  regiiler,  by  which^  in  confideration  that  the  faid  J§hn 
Taykr  had  built  two  houfes  on  the  premiffeSj  and  thereby  im- 
proved the  fame,  therefore  it  w^as  recommended  that  at  the 
end  of  the  leafe,  the  college  ihould  make  him  a  new  leafe  for 
twenty-one  years  at  the  ancient  rent,  without  raifing  it ;  and 
this  entry  was  figned  by  the  mafter-wardcn  and  moft  of  the 
fellows.  Afterwards  when  the  leafe  was  near  expiring,  upon 
the  inteftate's  applying  for  a  new  one,  the  college  at  the  audit 
held  on  the  4th  of  March  17 16  (the  leafe  being  to  expire  on 
tbe  Michaelmas  following)  made  an  order  that  the  inteftate 
(hould  have  a  new  leafe  of  the  premifles  from  Michaelmas  next, 
at  the  old  rent,  and  under  the  fame  covenants,  as  the  former  -, 
and  this  order  was  figned  by  the  mafter-warden  and  moft  of 
the  fellows.  The  inteftate  died  about  the  time  of  the  next 
2Mi\t September  j^^  J?!?*  whereupon  the  widow  having  taken 
out  adminiftration,  at  the  audit  in  March  following,  applied 
for  a  new  leafe  according  to  the  order ;  hut  being  refufed,  (he 
now  brought  a  bill  to  compel  the  college  to  make  her  a  new 
leafe  of  the  premiffes  in  purfuancc  of  their  own  order;  and 
Men  the  mafter-wardcn  was  thcpkintift''s  principal  witncfs. 
2  It 
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It  was  alledged,  that  the  order  for  making  a  new  Icafe  to  Taylor  i*. 
tiieinteftate,  did  amount  to  an  agreement ;  and  confequently  ^"llidgk 
the  bill  was  proper  to  compel  an  execution  of  it. 

Lord  chancellor :  The  mafter- warden  (Mr.  Men)  who  ap- 
pears as  a  witnefs  in  the  caufc,  betrays  his  truft  in  relation  to 
the  college,  and  has  aded  inconfiftently  with  the  oath  he  has 
taken  as  warden;  neither  do  I  like  the  recqmmcndation  mado 
by  the  mafter- warden  and  fellows  to  make  a  new  Icafe  to  the 
inteftate  Taylor^  at  the  old  rent;  it  being  no  lefs  thah  a  re- 
Commendation  to  their  fuccefl/)rs  to  wrong  the  college,  and 
break  their  ftatutes,  which  fay,  that  no  Icafe  fhould  be  made 
but  at  the  rack-rents.  As  to  the  figning  of  private  perfons;  The  figning  of 
namely,  the  mafter-wardcn  and  fellows,  that  cannot  be  fuch  ultinihy^l^"^ 
a  contract  as  binds  the  college ;  for  a  contra^El  to  bind   that   ™f.^*'^  *;**, 

,  fellows  of  the 

{or  indeed  any  corporation,  as*  to  it's  revenue)  muft  be  under  college,  unieft 
it's  common  feal.     It  is   true,  there  would  have  been  fome   TeVfcaU^not' 
equity,  if  the  inteftate  had,  after  this  order  for  a  new  leafe  at   ^^'J^-^'^s  ©n  tha 
the  old  rent,  lajd  out  money  in  improving  or  building  on   the     f*  6^7  1 
premifles.  In  confidence  and  reliance  on  fuch  order.     How- 
ever, even  in  that  cafe  he  ihould  have  had  his  reparation  only 
from  the  private,  perfons  figning  the  order,  not  againft  the  col- 
lege: as  to  the  repairs  done  by  thcleiree  fince  the  order  for 
■the  new  leafe,  thefe  ar^^o  more  than  what  by  his  old  leafe  he 
was  obliged  to  do ;  foV  which  reafons   difrpifs  the  bill  with 
cofts. 


Saundcrfon  verfus  Clagget.  Cafe  188. 

DR.  Clagget^  archdeacon  oi  Sudbury  in  Suffolk^  commenced    ,  stra-^ai. 
a  fuit  in  the  confiftory  court  of  the  bifliop  of  Norwich.   Procurations  are 
_,  irr^-ftf  .  '.        dueofcommoa 

for  the  annual  luni  of  6  f.  8  a.  as  a  procuration  or  proxy  due  right  for  the 
to  the  archdeacon,  for  vifitations.  vl^r^'hVl^ch- 

_      -.        ,       ,  ,  deacon's  H^ 

ftrufting  the  clergy  5  and  properly  fuablc  for  in  the  ccclciiaftical  court. 

The  libel  was  by  Dr.  Clagget^  archdeacon  of  the  archdea- 
conry of  Smdbury  in  Suffolk^  in  the  cathedral  church  of  the  Holy 
Trinity  in  Norwich^  of  the  foundation  of  king  Edivard  VI.  ex- 
hibited againft  Saunderfon^  as  a  proprietor  or  curate  of  the  ap- 
propriate redory  of  Jfpal  in  Sj/jff^olk  (which  is  within  the  arch- 
deaconry of  Sudbury)  alledging,  that  the  archdeacon  of  Sudbury 

M  m  2  was 


Saundbr- 
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was  of  common  right,  endowment,  or  cuftom,  entitled  to  Ae 
jtixly  fum  of  6  s.  Sd.  for  procurations  ifliung  out  of  the 
appropriate  church  of  i^4  and  that  SaunJerfpn  the  proprietor 
or  curate  of  that  church  refufed  to  pay  it.    Upon  whith 

Saundiffin  applied  to  B.  R.  for  a  prohibition,  and  Aiggefted, 
that  this  redory  of  .^pal  was  time  out  of  mind*a  re£kory  im- 
propriate, without  any  vicar  endowed ;  that  all  the  tithes  u4 
profits  within  this  redory,  time  out  of  mind,  belonged  to  the 
proprietor  thereof,  who  at  his  own  expence  ufed  to  provide  a 
curate  to  celebrate  divine  fervice  at  the  parilh  churdh  qf 

The  court  of  B.  R.  having  granted  a  prohibition  mfii  I 
came  to  ihew  caufe  againft  it,  and  urged,  that  of  common 
right  every  parochial  church  pays  procurations,  or  ibme  an- 
nual fum  in  lieu  thereof  to  the  ordinary  or  archdeacon  (  that 
accordingly  Sir  Jibm  Davit  in  his  cafi  pfproxiti  {fil.  6.)  fays, 
««  procurations  or  proxies  are  as  much  due  to  the  fuperior 
**  clergy,  the  ordinary,  or  archdeacon  (who  it  the  ordiiiaiy*a 
**  Vicar),  as  tithes  are  of  common  right  due  to  the  taiirrior 
^*  clergy/'  That  prosdes  and  tithes  concur  in  all  points  $ 
for^  ly?,  as  the  infiru£lion  of  laymen  Is  the  origin  of  paying 
tithes,  fo  the  vifitation  of  the  ordinary  (or  of  his  vicar  the 
archdeacon)  which  is  accompanied  with  infirudlion,  is  alfo 
the  origin  of  parfons  paying  procurations. 

2(ifyi  That  as  a  layman  cannot  prcfcribe  in  non-payment  of 
tithes,  fo  the  parfon  himfelf  (at  lead  by  the  common  law) 
cannot  prefcribc  in  not  paying  of  procurations.     And, 

^dfyi  That  as  unity  of  poflefnon  does  not  extinguifli  the 
right  of  tithes,  fo  neither  does  the  unity  of  pofleflion  extinguifli 
the  right  of  procurations.  The  unity  of  polTeffion  as  to  pro- 
curations in  Sir  Johti  Davis's  Reports  happened  in  this  man- 
ner ;  a  proxy  of  20  J.  per  annum  was  ifluing  out  of  an  impro- 
priate rcftory  payable  to  a  religious  houfe,  both  of  them  came 
to  the  crown  in  fee-fimple,  and  this  was  held  only  a  fufpen- 
fion,  and  no  cxtinguifliment.  Now,  if  the  payment  of  pro- 
curations from  every  parochial  church  is  of  common  right, 
then  the  party  contending  againft  common  right,  ought  to 
come  with  fomc  affidavit  to  fupport  his  fuggcftion  for  a  pro- 
hibition, (viz.)  that  his  impropriate  redory  has  been  held 
3  and 
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and  enjoyed  free  from  the  payment  of  any  procurations,  and  Savkdir^ 
reputed  of  right  to  be  fo.  This  is  exprcfsly  faid  in  Salt.  clacciV* 
549*  Goifiny  verfus  Lexuellin^  where  it  was  declared  by  Halt 
C.  J.  that  if  the  matter  fuggefted  for  a  prohibition  appears 
on  the  (t)  faec  of  the  libel,  the  court  will  net  require  an 
affidavit;  but  where  the  matter  does  not  appear  upon  the 
libel,  in  fuch  cafe  the  other  fide  ought  to  have  an  affidavit  of 
the  truth  of  this  fuggeftion.  A  fortiori  ought  it  to  be  fo  in 
this  cafe,  where  the  matter  fuggefted  for  the  prohibition  is 
contrary  to  the  libel,  and  againft  common  right.  And  in- 
deed, if  a  bare  fuggeftion  would  do  without  an  affidavit,  none 
could  fail  of  a  prohibition,  whereby  the  hands  of  the  fpiritual 
court  would  (for  fome  time  at  leaft)  be  tied  up. 

But  furely  this  fuit  for  procurations  is  proper  for  the  fpiritual 
court ;  the  duty  fued  for  [procurations]  is  a  fpiritual  duty ; 
it  is  claimed  by  a  fpiritual  perfen  [the  archdeacon ;]  and  in 
this  cafe  (tho'  an  unnecefiary  ingredient)  it  is  claimed  from  a 
fpiritual  perfon,  the  curate  of  the  pari(h  of  Afpaly  who  in  bis 
fuggeftion  for  the  prohibition,  gives  himfelf  the  addition  of 
clergyman. 

It  muft  be  admitted,  the  manner  of  this  archdeacon's  in* 
titling  himfelf  by  the  libel  to  the  procuration  of  6  x.  8  d.  is  by 
feveral  ways,  of  common  right,  by  cuftom,  or  by  endowment ; 
and  (with  fubmiffion)  every  one  of  thefe  titles  is  triable  by  the 
fpiritual  court ;  for  as  they  haVe  cognisance  of  the  principal,  [  66o  1 
fo  have  they  the  cognizance  of  the  acceifary,  and  that  the 
fpiritual  court  may  try  a  cuftom  relating  to  an  ecclefiaftical 
duty  or  procuration,  or  that  a  penfion  claimed  by  a  fpiritual 
perfon  by  prefcription  may  be  fued  for  in  the  fpiritual  court,  is 
held  (t)  I  Vent.  5,5.  %Vint.  238.  JfUliams  yerfus  Bomf^ 
tSalk.  550.  Jones  verfus  Stone ;  fo  a  modus  decimandi  may  be 
fued  for  in  the  fpiritual  court,  and  every  modus  muft  hp 
grounded  upon  a  cuftom.  There  is  indeed  an  a£t  of  parlia*- 
ment  relating  to  this  matter  of  proxies^  the  34  and  3c 
Hen.  8*  cap.  19.  which  recites^  *^  that  feveral  biihops  and 


f  Ante  476.  Anonjmus  cafe^  where  the  fame  rale  is  faid  to  be  ob(erved  in 
chancery. 

X  And  note,  that  in  1  Vent.  3.  and  SaJk.  550.  Lord  CmU'i  Opinion  i a  .2  lnft% 
491.  to  the  contrary,  is  denied  to  be  law. 

M  m  3  ^^  acahdeacoot 
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Saundbk-  <^  archdeacons  having  penfions  and  proxies  out  of  religious 
SON  V,  c«  houfcs,  upon  the  diflblution  of  thcfe  religious  houfeSy  and 
*^  on  their  pbfieffions  being  vefted  in  the  crown,  fuch  bifiiops 
*^  and  archdeacons  had  been  difturbed  in  the  enjoyment  of 
<*  their  penfions  and  proxies,  notwithftanding  *the  faving  iq 
^^  the  zSt  of  diiTolution  of  the  rights  of  all  ferf$Hs  otbtr  than  ibi 
^^  founders ;  for  remedy  whereof  it  is  cnaded,  that  where  any 
**  of  the  bifbops  or  archdeacons  have  been  feifed  of  penfions 
**  and  proxies  within  ten  years  next  before  the  diflblution  c^ 
*' thcfe  religious  houfcs,  fuch  bifbops  and  archdeacons  fhall 
«<  recover  the  fame  in  the  fpiritual  court,  with  their  damages 
"  and  cofts." 

Now  this  a£l  fhews  that  we  are  in  a  proper  courts  while  we 
are  fuing  in  the  fpiritual  court  for  procurations. 

But  it  may  be  objected,  that  it  ought  to  be  faid  in  the  libel, 
that  this  proxy  of  6  i*  8  d.  was  paid  within  ten  years  before 
the  diflblution  of  the  religious  houfe,  to  which  this  appropriate 
re^ory  did  belong. 

[  66l  3  '^^  which  we  anfwer,  that  this  proxy  of  6x.  8^.  is  faid  td 

have  been  paid  time  out  of  mind,  and  if  fo,  then  it  muft  have 
been  paid  within  ten  years  before  the  diflblution  of  the  ab-* 
bies,  isc* 

It  may  alfo  be  objefted,  that  it  fcems  impoflible  the  arch- 
deacon of  Sudbury  could  be  feifed  of  this  procuration  of  6  s. 
8  d.  ten  years  before  the  diflblution  of  the  religious  houfe  to 
which  this  appropriate  re<5lory  did  belong ;  forafmuch  as  upon 
the  face  of  the  libel  it  appears,  that  this  very  archdeaconry 
was  founded  after  the  diflolution  of  the  abbies,  viz,  in  Ed-- 
ward  the  6th's  time. 

j/njiv.  All  that  appears  by  the  libel  is,  that  the  cathedral 
church  of  the  Holy  Trinity  of  Norwich  was  founded  in  Edward 
the  6th's  time,  but  the  archdeaconry  of  Sudbury  might  be 
founded  long  before  t  -  befides,  if  proxies  were  due  from  all 
parifhes  of  common  right,  (as  plainly  they  were)  they  muft 
confequently  be  as  plainly  due  and  payable  to  fome  perfon  or 


t  Of  this  opinion  was  Mr.  jufticc  £>t/,  who  cited  the  dean  and  chapter  of 
Kor*wich*i<f^c^  $  Co.  73, 

other, 
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other,    to   fome   archbiihop,   biihop   or  archdeacon   within     Saunder- 

whofe  jurifdidion  this   church  then  was,  before  the  fouiiSa-     ^^^^  '*'• 
•'  .  '  .  Clagcet. 

tion  of  the  archdeaconry;  and  it  feems  fufficient  if  the 
proxy  of  6  X.  8  d»  was  payable  to  fome  perfon  or  other  :  neither 
can  it  be  thought  that  the  biihop  of  Norzvlch  claims  it,  for  it 
is  in  thebifhop  of  A^(?/*u;/i7^'s  own  court  that  the  archdeacon 
fues,  fo  that  it  is  evident  proxies  are  due  to  fome  body  in  this 
cafe,  and  as  evident  that  no  perfon  claims  them  but  the 
archdeacon  ;  therefore  they  ought  to  be  paid  to  him. 

But  farther,  our  title  in  the  libel  is  not  laid  to  be  by  cuftom  -  [  66y  ] 
only,  but  by  endowment ;  and  if,  as  the  fa6i  is,  and  we  can 
prove,  that  for  fifty,  fixty,  or  feventy  years,  and  by  ancient 
books  in  the  regifter's  office  belonging  to  the  archdeaconry,, 
this  fum  of  6  J.  8  d.  has  been  paid  ;  it  feems  to  be  good  evi- 
dence of  an  endowment,  tho*  the  writing  of  fuch  endowment 
be  loft ;  and  this  title  of  endowment  is  properly  tryable  in  the 
fpiritual  court. 

Upon  the  whole  matter,  I  hope  the  court  will  not  grant 
this  prohibition. 

It  is  but  a  fmall  matter  in  controverfy,  (6^.  8^.  a  year;) 
it  is  plainly  proper  for  the  ecclefiaftical  oourt ;  the  nature  of 
the  duty  is  ecclefiaftical ;  it  is  claimed  by  an  ecclefiaftical 
perfon  ;  it  is  alfo  claimed  from  an  ecclefiaftical  perfon  j  for  all 
which  rcafons  it  is  furely  prdper  to  be  fued  for  there. 

It  being  moved  again   on  another  day,  all  the  court,  viz. 
Pratt  chief  juftice,  Powys^  ^yf'h  ^^^   Fortefcue  jufticcs,  dif- 
charged  the  rule  for  a  prohibition,  and  delivered  their  opinions 
feriatim-f 

ijfy  That  this  was  an  ecclefiaftical  duty,  and  therefore 
properly  fueable  for  in  the  fpiritual  court. 

2i/y,  That  it  was  claimed  both  by  znd  from  an  ecclefiaftical 
perfon,  which  made  it  the  ftrongcr. 

^dfyy  That  tho'  there  was  an  impropriation  in  the  cafe, 
ftill  there  muft  be  a  curate  to  take  care  of  the  fouls  of  the 
parifti ;  and  that  curates,  as  well  as  other  perfons,  muft  ftand 
in  need  of  bifliops  or  archdeacons  inftrudions  and  vifitations : 
confcquently, 

M  m  i{  j^thly^ 


^  SON    l/m 

[  •eej  ] 


*  4^^^;^^  That  the  orJinary  or  archdeacon  ought  to  be  altow' 
rd  for  his  procuranon,  what  had  heen  ufually  paid  for  it,  which 
here  appeared  to  be  6  j*  8^- 

5^/)^,  That  where  a  thing  is  claimed  by  cudom  in  the  fpi- 
ritual  court,  it  muft  be  intended  according  to  iheir  conftruc* 
tion   of  a  cuftom,  and   by  their  law  {a)  forty  years   make  a 

cuftom  or  prcfcription. 

6th!}\  That  the  payment  of  6  1*  8^-  for  70  or  80  years  was 
in  evidence  of  an  immemorial  payment;  but  if  it  could  not 
be  ftriSly  immcmorjaJ,  as  taking  the  archdeaconry  to  have 
been  founded  in  E4ivsrd  the  6ih's  time^  ftill  fince  that  period^ 
it  might  become  due  by  endowment,  which  might  in  ikxt 
diftancc  of  time  have  been  loft. 

Afimorandum:  In  this  cafe  a  prohibition  had  been  moved 
for  in  vacation  before  ihe  majlir  sf  the  r&Ui,  who  firft  granted 
itmfi€aufi\  but  afcer^vards  upon  motion,  inclijicd  to  think 
proxies  due  of  common  right;  and  iho'  this  proxy  could 
not  have  been  due  time  t^ui  of  rmnd  to  the  archdeacon  of 
Sudbury^  if  that  archdeaconry  was  founded  in  Edward  the 
6th's  time,  yet  being  due  lojomt  perfm  *r  siher  time  mt  (fmini^ 
it  might  afterwards  come  by  endowment  to  the  archdeacon  | 
and  that  this  was  to  be  prefumcd  from  the  payment  to  fucb 
archdeacon  for  fevcnty  or  eighty  years. 


Cafe  i8q.  Forth  verfus  Chapman. 

'cellor  ^nr^  f^  ^  S  ^^"'^  w*5  referved  for  the  judgment  of  the  mqfter 

Parkbr.  a     of  the  rolls',  who  after  time  taken  to  conftder  thereof^ 

^M'  Ca.  Ab,  gave  his  opinion  (*)• ,  The  cafe  was, 

«92.  pi.  16.  ■            \  /   •                           » 
359  P.l'»5-  W  17  Nov.  17 1 9. 

t  664  ]  One  IValter  Gore  by  will  dcvifes  thus :  all  the  refiduc  of 

One  poOejredof  hIs  cftatc  real  and  perfonal  he  gave  to  John  Chapman  in  truft, 

fc'to  A?rJd'B.  only  the  leafe  of  the  ground  he  held  of  the  fchool  of  Bangor^ 

and  if  cither  of  for  thc  ufe  of  his  Hcphcws   mUiam  Gore  and    Pf^alrer  Gore 

them  died  ana  .            •                           #.     *      •      - 

leave  no  i/r..e  during  the  term  f  of  the  leafe  as  herein  after  limited,  and 

of  their  refpec- 

tivc  bodiesjthcn  to  C,    This  held  a  good  limitation  to  C.  if  A.  or  B.  left  no  iflue  at  tbeit  death. 


t  In  the  Rcgifttr  hok  it  \%  laid  termination^ 


having 
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having  given  (everal  legacies,  declared  his  will  as  to  the  re*     Forth  v« 

mainder  of  the  faid  eftate,  as  well  as  his  freehold  houfe   in    Chapman* 

Shaw's  Courts  with  all  the  reft  of  his  goods  and  chattels  what- 

foever  and  wherefoever,  he  gave  to  his  nephew  William  Gore ; 

and  if  either  of  his  nephews  JViUiam  or  fValter  Jhould  depart  this 

life  and  leave  no  ijfue  rf  their  re^Siive  bedies^  then  he  gave  the 

faid   [leafehold]    premifTes    to   the   daughter  of  his   brother 

JViUiam  Gore^  and  the  children  of  his  fifter  Sibley  Price  \  upon 

which  the  queftion  arofe,  whether  the  limitation  over  of  th« 

leafehold  premifTes  to  the  children  of  the  devifor's  brother  and 

fifter,  was  void  as  too  remote  I 

The  court  was  of  opinion  that  the  devife  over  was  void^ 
and  faid  that  had  the  words  been,  if  A.  or  B.  (hould  die  with- 
out iftiie,  the  remainder  over ;  this  plainly  would  have  been 
void,  and  exadly  the  cafe  of  Love  and  fVtndham^  i  Sid.  450* 
I  Vent.  79.  I  Mod.  50, 

Now  there  is  no  diverfity  betwixt  a  devife  of  a  term  to  one 
for  life,  and  if  he  die  without  iflue,  remainder  over,  and  a  de- 
vife thereof  to  one  for  life,  with  fuch  remainder,  if  he  die 
leaving  no  ifllie ;  for  both  thefe  devifes  feem  equally  relative 
to  the  failure  of  iffue  at  any  time  after  the  teftator's  death ; 
and  for  ''this  the  court  cited  and  much  relied  upon  i  Leon. 
285*  Lee's  cafe,  where  one  devifed  lands  to  his  fecond  fon 
fVHIiam^  and  if  IVilliam  fliould  depart  this  life  not  having  iffue,  f  66^  1 
then  the  teftator  willed  that  his  fons-in-law  ftiould  fell  his 
lands,  and  died :  JViUiam  had  iffue  a  fon  at  the  time  of  his 
death,  who  afterwards  died  without  iffue ;  upon  which  it  was 
clearly  refolved  by  the  whole  court,  that  though  literally 
JVtUiam  had  iffue  a  fon  at  his  death,  yet  when  fuch  iffue  died 
without  iffue,  there  (hould  be  a  fale ;  for  at  what  time  foever 
there  was  a  failure  of  iffue  of  JVtlliam^  he  upon  the  matter 
died  without  iffue.  And  in  zformedon  in  reverter  or  remain- 
der, whenever  there  is  a  failure  of  iffue,  then  is  the  f  firft 
donee,  in  fuppofition  of  law,  dead  without  iffue. 


f  For  which  reafcn,  ahho'  the  firft  donee  had  many  iffues  in  lineal  defcent 
inheritable  to  tlie  ellate  tail,  and  who  held  the  cltate,  the  demandant  need  not 
name  any  of  the  i/Tues  in  the  claufe,  [ei  qua  poj}  mortem,  iSc.'\  but  fhall  fay,  et 
Qua  pofi  mortem  of  the  donee  ad  ipfum  reverti  or  rcmantre  debet,  eo  quod  the  donee 
died  without  iffuc^  $  Co,  S8.  a.  Buikmne^s  cafe. 


[  666  ] 


(I)  V'l^e  ante 
NichoUs  Tcrfut 
Hooper,  199. 
•ad  Tarj^et, 
verfusGaunCi 
431.  and  Pin  • 
iury  verfus  £1- 
kiii>  564,  565. 
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Hh  hf^nmr  mentioned  the  cafe  of  Hugha  and  S^ycr^  which  he 
himfclf  upon  conruierationhad  determined  \  and  faid  ihcr«  wa« 
a  diverfity  betwixt  iffiie  andchildrenj  iflue  (1)  being  mm^n  £sU 
li^ivum  ;  andalfo  between  things  merely  pcrfonal  and  {%)  chat* 
teU  real  j  more  particularly  in  the  cafe  of  Hugbfs  and  Saytr^  by 
the  devife  over  of  the  money  to  the  furvivor^  if  ekhcr  of  the 
donees  (bould  dtc  without  children,  the  teftator  of  necc^ty 
muft  be  intended  to  mean  a  death  of  the  donee  without  chil- 
dren living  at  his  death  ;  for  to  wait  mitil  a  failure  of  ifluc^ 
might  be  to  wait  for  ever. 

It  being  alfo  debated  by  counfcl,  where  the  refidue  of  the 
term  vcftcd,  in  regard  ibe  devifc  was  to  IViliiam  and  tValur 
Gort:  the  court  decUred  that  the  fubfequent  words  increafed 
their  intereft,  and  gnve  the  whole  term  to  theni»  it  being 
plainly  intended  to  difpofc  of  and  devife  aw^ay  the  whole  term 
from  the  tcftator's  executors ;  that  a  dcvife  of  a  term  to  one 
for  a  day  or  an  hour^  is  a  dcvife  of  the  whole  term,  if  the  li- 
mitation over  is  void,  and  it  appears  at  the  fame  time  thai 
the  whole  is  intended  to  be  dlfpofcd  of  from  the  execu- 
tors. 

Afterwards  In  {a)  Trln,  Ttrm^  1710*  this  cafe  coming  be- 
fore lord  Parker  upon  an  appeal,  his  lordfliip  reverfcd  the  de- 
cree ;  and  faid;^t|iat  if  I  devife  a  term  to  y/.  and  if  A.  die 
without  leaving  iftlie,  remainder  over,  in  the  vulgar  and  na- 
tural fenfe,  this  muft  be  intended  (^)  if  >/•  die  without  leaving 
iflue  at  his  death,  and  then  the  devife  over  is  good  ;  that  the 
word  [die]  being  the  laft  antecedent,  the  words  [without 
leaving  iflvie]  muft  refer  to  that.  Befules,  ihe  teftator  who  is 
inops  concilii^  will,  under  fuch  circumftances,  be  fuppofed  to . 
fpeak  in  the  vulgar^  common  and  natural,  not  in  the  legal 
fenfe,     (3). 

His  lordjhip  likewife  took  notice  that  in  a  formedon  in  re- 
mainder, where  tenant  in  tail  leaves  ifliie,  which  ifliie  after* 


(i)  The  effeft  of  the  word  "i/Tuc" 
is    particularly    confidered     in    lord 
GUnorchy    v.    EofmUtt    Ca.     temp. 
Tal.  3. 

(2)  So.PlejJtUy.Pleyitll^  poft.  750. 
bot  this  diftinOion  between  chattels 


perfonal  and   real  is  rejcfted  by  lord 
Hardnuiiie,  in    BeaucUrck  v.   Dornof^ 

2  Atk.  314. 

(3)  Vide  Atkinfon  v.  HuUbinfin,  poft. 

3  vol.   258, 


wards 
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wards  dies  without  iflue,  whereupon  fuch  writ  is  brought,  the  Forth  v« 
Jormedon  fays  f,  that  the  tenant  in  tail  did  die  leaving  iffuc  J.  Chapmaw, 
S»  which  J.  S.  died  afterwards  without  ifltie,  and  fo  the  firil 
donee  in  tail  died  without  liTue,  thus  the  pleading  fays,  that 
the  donee  in  tall  died  leaving  iflue  at  his  death  i  confequently 
the  words  [leaving  iflfue]  refer  to  the  time  of  the  death  of  the 
tenant  in  tail,  and  if  the  words  of  a  will  can  bear  two  fenfes, 
one  wherepf  is  more>common  and  natural  than  the  other,  it  is 
hard  to  fay  a  court  fhould  take  the  will  in  the  moft  uncommon 
meaning ;  to  do  what?  to  deftroy  the  will. 

2dly,  he  faid  that  the  reafon  why  a  devife  of  a  freehold  to     r  55-  i 
one  for  life,  and  if  he  die  without  iffue,  then  to  another,  is 
determined  to  be  an  eftate«tail,  is  in  favour  of  the  la)  iflue,   («)  Vide  ante 

^     ,  ,  .  ...  «         ■  .  .  the  cafe  of  Tir- 

that  fuch  may  have  it,  and  the  mtent  take  place;  but  that  get  v.  Gaunt. 

there  is  the  plained  difference  betwixt  a  devife  of  a  freehold, 

and  a  devife  of  a  term  for  years ;  for  in  the  devife  of  the  latter 

to  one,  and  if  he  die  without  ifTue,  then  to  another,  the  words 

[if  he  die  without  iflue]  cannot  be  fuppofed  to  have  beei^  inferted 

in  favour  of  fuch  ifltie^  fmce  they  cannot  by  any  conftrudion 

have  it« 

3^^,  His  lordfliip  obfcrved  what  feemed  very  material,  (and 
yet  had  been  omitted  in  the  pleadings,  and  alfo  by  the  counfel 
at  the  bar)  that  by  this  will  the  devife  carried  a  %  freehold  as 
well  as  a  leafehold  eftate  to  JViUiam  Gorcy  and  if  he  or  IValter  died 
leaving  no  iflTue,  then  to  the  children  of  his  brother  and  fifter, 
in  which  cafe  it  was  more  diflicultto  conceive  bow  the  fame 
words  in  the  fame  will,  at  the  fame  time,  (hould  be  taken  in. 
two  different  fenfes.  As  to  the  freehold,  the  conftru6lion  (2) 
fliould  be,  if  JVilliam  or  IValUr  died  without  ifllie  generally^  by 
which  there  might  be  at  any  time  a  failure  of  iflue ;  and  with 
refpe6t  to  the  leafehold,  that  the  fame  words  ihould  be  intended 

f  ^itre,  and  fee  the  Regijter  of  writs  and  8  Cp.  88.  a. 

X  By  the  will,  as  it  Is  dated  above,  from  the  regifter*%  booh  both  in  the  (late 
of  the  cafe  at  the  rolls ^  and  on  the  appeal,  the  limitation  over  was  exprefsly 
reftrained  to  the  leafibold\  but  in  lord  MacchsfiiltTs  notes  that  word  is  omitted, 
and  the  devife  over  is  general  (i). 

(i)  Sed  vide  3  Atk.  288. 

(2)  Vide  Southby  v.  StoMtboufe,  2  Vcz.  6\$m 

to 
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Cb  A p M AH,    to  fignify  their  dying  without learing  iffuc  at  their  death  :  How- 

ever,  krJcbancflbrfM^  it  might  be  rcafonable  enough  to  take 

(tf)vi<!eToi.n.  the  fame  words,  as  to  the  different  eftates,  in  diflferent  (a) 

Jtn^.f^rull    fenfWf  an<l  »  «f  repeated  by  two  fereral  chufes,  (vtx.)  I  de- 

<<>^  'vifr  to  A.   my  freehold  land^  and  if  if.  die  without  leaving 

ifliie,  then  to  B.  and  I  devife  my  leifehold  to  jf.  and  if  J.  die 

[  668  ]      without  leaving  iflue»  then  to  B.  in  which  cafe  the  different 

daufca  would  (as  he  conceived)  have  the  different  conftroc- 

tiont  above-mentioned  to  make  both  the  devifes  good  $  and  it 

ivas  reafonable  it  (hould  be  fo^  ut  ns  ma^is  vaUai  fuam  permit 

(I). 

\ 

(i)  And  thu  eafe  if  coofidered  as  an  fabjeds»  in  $hejgkUiv.  I^ord  Orrery^  }• 
anthority  fiu*  a  different  coaffriktion  of  Atk,  %%%.  Earl  of  Siajkrd  t.  Mtukkf^ 
the  fame  words  as  applied  to  difiereut      a  Vex.  i8o* 

Cafe  190.  Marfh  verfus  Evans. 

celkv    *  npHE  deflator  having  two  fens  and  a  daughter,  by  hti 

Parkee.  X     wilU  of  which  he  made  his  wife  executrix,  gives  aooo/. 

*  fi^'  ^■*  ^^-  a-picce  to  his  twofons,  and  aooo/.  to  his  daughter,  payable 

One  having  two  at  twcnty-onc  Of  marriage,  with  a  provifo,  that  if  his  aflets 

d?u6»Kcr,*by  ^a"  f^'*  ^^^^   ^^'  ^^^   payment  of  thefc  legacies,  ftill  the 

will  i;ives  to  daughter  (hall  be  paid  her  full  legacy,  and  that  the  abatement 

able-  at  twenty-  (hall  be  bom  proportionably  out  of  the  fons  legacies  only.  The 

alr'i\7°u*fhuu  teftator  leaves  fufficicnt  to  pay  all  the  legacies,  but  the  exe- 

to  |^^>«  the  le.  cutrix  waftcd  the  aflets,  and  by  that  means  only  there  hap- 

iracicr,  the  a-  t         t    r    • 

batementfliaii      pcncd  a  dchciency. 

be  born  out  of 

the  fons  Irjjacies.     Teftator  leaves  aflets  to  pay,  which  the  executrix  waftes ;  the  daughter's  legacy 

ihall  have  the  preference* 

Decreed  by  the  tnajier  of  the  rol/s^  that  the  teftator  could 
never  intend  to  make  good  the  daughter's  legacy  at  ihc  CX"- 
pence  of  the  fons,  againft  the  wafting  of  the  executrix ;  that 
the  eftate  could  not  properly  be  faid  to  fall  ftiort,  the  teftator 
leaving  aflets  to  pay  all  his  legacies  ^  nor  could  it  be  prefum- 
ed  he  forefaw  his  executrix  would  wafte  his  aflets,  for  then  be 
would  not  have  made  her  fo :  wherefore  this  being  a  cafe  un- 
forefeen,  was  unprovided  for  by  the  teftator,  and  confequently 
the  daughter  ought  to.  abate  in  proportion. 

But 
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But  on  appeal  to  the  l»rd  cbancilUr^  thb  decree  was  re- 
verfed}  for  that  here  ^ was  a  plain  preference  given  to  the 
daughter's  portion  before  thofe  of  the  fons;  and  this  cafe  was 
within  the  words,  the  eftate  aftually  falling  (hort  to  pay  the 
legacies ;  that  as  the  teftator  had  not  reftrained  it  to  any  par- 
ticular means  by  which  the  aflets  ihould  fall  (hort,  it  muft  be 
taken  generally,  viz.  if  by  any  means  there  (hould  be  a  defi- 
ciency ;  for  ftill  the  damage  was  the  fame  to  the  daughter^ 
whom  the  father  feemed  in  all  events  to  have  provided  for 
with  a  portion  of  aooo  /•  His  lordfliip  put  ^is  cafe,  fuppofe 
the  eftate  had  after  the  teftator's  death,  fallen  (hort  through 
a  lofs  by  fire,  or  by  a  bad  title  on  which  money  had  been  lent^ 
neither  of  which  could  have  been  forefeen  by  ttie  teftator, 
furely  both  thefe  accidents  would  come  within  the  provifion  of 
the  will,  and  the  daughter  (hould  have  her  full  portion  of 
.2000  il  that  it  was  the  fame  thing  as  if  the  teftator  had  faid, 
his  daughter's  portion  fliQiiId  be  paid  in  ibifirftpkci  ;  and  the 
conftrudlion  which  the  .other  fide  would  put  on  this  claufe, 
was  to  make  no  diftindion  where  the  teihitor  has  made  a  veiy 
plain  one.  Wherefore  let  both  the  words  and  meaning  of  the 
will  take  effed,  that  is,  let  the  daughter  have  her  full  por- 
tion, and  the  abatement  be  made  only  out  of  the  fons  le- 
gacies. 


EvANfl. 

1669] 


Attorney  General  verfus  Grant,  Redw  of  St. 
Dimftan's. 

AN  information  was  brought  in  the  name  of  the  attorney 
general  at  the  relation  of  the  inbabitanrs  of  the  Rolls  li- 
berty, againft  the  impropriator,  curate,  and  overfecrs  of  the 
poor  of  the  parifh  of  St.  Dunjlan  in  the  weft,  London^  for  an 
account  of  charities  given  by  feveral  wills  and  deeds,  to 
the  poor  of  the  faid  parifti ;  and  as  the  liberty  of  the  Rolls  was 
part  of  the  pariQi  of  St.  Dunjlany  znd  the  inhabitants  of  *  that 
liberty,  on  the  faid  parifti  church  being  lately  repaired,  had 
been  aflefled,  and  paid  a  fifth  part  towards  the  repairing  there- 
of, viz.  300/.  out  of  1500/.  therefore  it  was  prayed,  that  the 
Ralls  liberty  might  have  a  fifth  of  all  the  charities  by  will  or 

charities  given  by  will  or  deed  to  the  poor  of  St,  Dunftaa'i  thuu^h  inlillcd  to  t  iifih 
made  at  the  chu»i;h  doors^  or  at  facrazxMnt}* 


Cafe  191. 
Lord  Chan- 
cellor 
Parker. 

Liberty  of  the 
rolls  in  Mid. 
dlefexis  wi  chill 
the  pariih  of 
St.  Dunflan 
in  the  weft, 
London,  and 
contributes  a 
fifth  towards 
the  repairs  of 
the  faid  church  I 
but  having  di- 
Ointt  ovcrletrSy 
and  maintain, 
ingits  poor  fe- 
p:«iateiy,  is  not 
intitled  to  a 
(hare  of  the 
of  all    collectiont 

[•670  J 

<le«d 
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ATTOKiHur  j^j  gi^en  to  the  poor  of  iSt,  Dtmfiaifs^  as  likewife  of  the 
G^KAvfJ'^^  cbariubte  coIIeAions  made  at  the  doof  of  the  church,  or  at 
^  •       fictaments. 

It  feems  the  parifh  of  St.  Dtttifian^  with  regard  to  fuch  part 
thereof  2(s  is  within  the  Qxtjof  LwtUn^  has  feparate  officerSi 
both  church-wardens,  and  overfeers,  and  maintain  their  poor 
feparately;  in  like  manner  ..that  part  which  is.  within  die 
'county  of  ACdJkfex^  andi  liberty  of  the  Rtlls^  hath  diftinfi 
officers  for  the  poor ;  but  as  tp  ibe  chapd,  that  only  l^lengs 
to  the  mqfter  $fthi  rilU^  who  ixjratiJi  gives  kave  to  the  inhar 
bitants  pf  the  liberty  to  come  there, 

Bdbn  tbt  ftft.    •    Lwd  PiarJtir  :■  Before  the  ftatuto  of  the  43  of  Biin.  time 
22/ii^*^      were  no  fiich  offixrers  as  overfeets  of  the  poor  i  Jbki  which,  as  ' 
tehofficentt     that  part  of  the  ^parifli  of  St.  Dtm/tan  which  lies  in  JL^mdm, 
yoor,  J^a^  bad  diftinftoverfebrs,  madediftifld  rates,  and  maintained 

their  poor  feparatdy,  this  makes  them  ks  a  diftihd:  parift ;  fer 
which  reafon,^  with  riefpcft  to  all  gifts  of  charities  by  will  or 
deed  gtventof  die  parifli  of  St.  Dtmjlan  in  die  weft,  that  put 
of  the  parifli  which  lies  in  LmJw^  muft  have  and  enjoy  the 
lame,  exclulive  of  the  iSi£r  liberty ;  but  as  to  all  fiicb  gifts, 
grants  or  devifes  before  the  ftatute  of  the  43  £/rz.' as  at  that 
time  the  pariQi  and  liberty  were  not  feparated  by  xliftinfi 
officers  and  overfeers  of  the  poor,  the  liberty  of  the  Rolls  be- 
ing then  part  of  the  parifli,  fliall  have  a  proportion  thereof: 
but  the  liberty  having  contributed  to  the  repairs  of  the 
church,  and  being  really  within  that  parifh,  as  to  all  colle£lions 
of  charities  at  the  church  door,  or  at  the  poor's  box,  or  at 
r  671  1  ^^^  monthly  or  other  facraments,  which  are  in  part  given  by 
the  inhabitants  of  the  Rolls  liberty  who  have  feats  in,  and  re- 
pair to  the  church  of  St«  Dunjlan ;  and  forafmuch  as  the  inha- 
bitants of  the  Rolls  liberty  pay  towards  the  parfon  and  ledlurer 
of  St.  DunJiarC%  (there  being  in  vacation  time  no  preaching  at 
the  Roll's  chapel)  and  contribute  to  the  charities  of  St.  Dun- 
JiarC%  \  fo  ought  the  poor  of  the  Rolls  liberty  (being  part  of 
the  faid  parifh)  to  have  a  proportionable  fliare  of  thofe  chari- 
ties ;  wherefore  to  the  intent  it  may  be  feen  whether  this  has 
been  obferved,  let  the  difpofitions  of  thefe  laft  mentioned 
charities  be  fpecified  in  a  book  containing  the  names  of  the 
perfons  to  whom  given,  and  for  what  purpofc. 

Mitnoran^ 
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Memorandum :  It  being  faid  in  this  «Rfe,  that  as  to  die  cha*   ArroaiiKlr 
rity  money  given  at  facraments,  the  parfon  was  not  bound  to  ^■wbaai,^, 
diftribute  it  amongft  the  poor  of  the  fame  parifliy  but  might 
beftow  it  on  any  objefl  of  charity : 

Cur^ :  I  will  not  now  determine  this,  tho*  furely  If  equal 
objcdls  of  charity  are  to  be  found  within  the  parifli,  they  in 
reafon  ought  to  be  preferred* 


Lcighton  verfus  Sir  Edward  Lcighton.    .       Cafe  i^i,  , 

i  H  E  defendant  Sir  Edward  Ltighion\  father  mortgaged,  \!^^'^y^ 

and  afterwards  fold  the  manor  of  Baljley  in  the  county  1  Scnu  4^ 

of  Montgomery  in  TVales^  to  his  brother  the  plaintiff,  and  upon  truftdbM^- 

his  death  the  now  Sir  Edward  Leighton  fet  up  an  old  intail  ^^^^"^-^"^ 

created  about  200  years  fince,  and  got  ihto  pofleffion;  the  LS.  ifti»«iR 

plaintiff  brought  an  ejedment  which  was  tried  in  JVaksj  and  ^er  two  t^iatt  * 

averdift  paffed  for  tlxe  defendant  upon  producing  an  old  in-  JJ5»*7**Ji^itIm 

quifition  finding  the  intail ;  but  there  was  no  deed  produced  grant  a  pcrpct»« 

creating  this  intail.  1  injimaioiu 

The  plaintiff  at  law  brought  his  bill  in  this  court,  fetting  [  672  J 
forth  that  the  writings  were  all  in  the  defendant's  hands,  and 
praying  that  they  might  be  produced,  and  that  the  defendant 
might  not  fet  up  a  title  under  any  truft-term.  Upon  which 
the  lord  Cowper  decreed,  that  the  trial  fhould  be  upon  the 
mere  right  in  an  cjeftment  j  and  that  no*'trufl-term,  mortgage 
or  leafe  fhould  be  fet  up,  but  that  the  defendant  fhould  make 
title  only  under  the  intail. 

Accordingly  it  was  tried  in  Shropjhlre^  where  befortf  Mr, 
baron  Price^  the  now  defendant  Sir  Edward  Leighton  had  a 
verdiifi :  but  the  judge  certifying  againfl  it,  a  new  trial  was 
granted  to  be  at  the  bar  of  the  exchequer^  which  was  had,  and 
a  verdift  for  the  plaintift*:  there  was  afterwards  a  trial  likewife 
in  the  king*5  benchy  and  a  verdift  again  for  the  plaintiff.  And 
now  on  the  equity  refcrvcd,  it  was  prayed  that  the  plaintiff 
ihould  have  a  perpetual  injunction  with  cofls. 

Lord  Parker :  The  plaintiff  has  no  reafon  to  complain  (as 
he  docs)  of  the  inconvenience,  that  there  is  no  end  of  trials  in 
ejedlmcnts,  for  the  two  firfl  were  found  againft  him ;  but  it  is 

uue^ 
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Cqoity  will  the 
father  grant 
m  perpetual  in- 
junAioD  where 
it  directs  the 
trlaly  or  where 
the  caufe  againft 
which  the  ver- 
d\€ti  are  found, 
IS  odious  in  its 
Bjiturc. 
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triie»  the  two  trials  at  bar  which  were  by  the  direfllon  of  the 
courts  being  far  him,  1  do  not  fee  what  this  court  has  bcca 
doiiig,  unlefs  it  fhould  ,now  gratit  (i)  a  perpetual  injun^lion. 
If  2  tru(l  eflatc  be  devifed  to  be  fold^  and  on  a  bill  brought 
againft  the  truftccs  to  fell,  the  heir  contefts  the  will ;  after  two 
trials,  the  court  will  grant  a  perpetual  injuiiiflioii.  In  the  cafe 
of  the  etsrloffa)  Bath  virtus  Skerwin  the  title  was  a  mere  legal 
one,  whcfe  after  federal  ejedments  and  five  verdi^Sl*  for  the  im'l 
&fBath^  he  brought  a  btU  of  peace  for  a  perpetual  injundlion  ; 
the  lord  chamrcllor  Gstt/pirr  thought  this  too  much  *  for  him  to 
grant,  but  feemed  to  recommend  it  to  the  plaintiff  as  a  caufe 
proper  for  the  houfc  of  lords^  and  on  an  appeal,  the  lords  granted 
(a)  a  perpetual  Injunflion,  which  I  talee  as  a  revcrfal  of  the 
lord  G^wper^s  decree,  and  as  a  precedent  in  the  higheft  court 
ef  what  ought  to  be  in  this  cafe.  Confcqucntly  it  h  very 
improperly  faid,  that  only  the  houfc  of  lords  in  fuch  cafe 
Jhould  "grant  a  perpetual  lnjuLn«Slion  j  for  that  houfc  on  appeal 
gives  fuch  a  judgment  as  the  court  below  ought  to  havc'done. 
I'his  court  in  direding  trials^  and  ordering  writings  to  be 
produced,  has  been  doing  nothing  all  this  while,  if  it  cannet 
grant  a  perpetual  injunt^ion,  which  really  after  fo  many  trials 
feems  to  be  for  the  benefit  of  both  parties. 

As  to  the  objcdlion,  that  in  the  cafe  of  the  lord  Bath  vcrfus 
Sherwitiy  the  lords  would  not  have  granted  a  perpetual  ii^unc- 
tion,  but  for  itis  being  an  odiqus  caafe,  tending  to  baftardize  a 
noble  perfon  after  his  death  ^  I  anfwer,  it  did  not  tend  to 
baftardize  the  duke  of  Jlbemarkj  but  to  make  hicn  the  le- 
gitimate fon  of  Radford,  However,  the  principal  cafe  is  fuch 
as  not  in  its  nature  to  be  intitled  to  any  favour  ;  fof  the  de« 
fendaftt  Sir  Edward  LeighUn  is  contending  agaii^  a  purchafe, 
tinder  which  there  has  been  pofTeffion  for  very  many  yearS) 
agaiifft  a  fale  made  by  his  own  father  to  his  brother,  and  is 
fetting  up  an  old  intail  of  about  two  hundred  years  flanding  to 
defeat  this  purchafe ;  and  if  there  was  not  the  cleared  proof 
imaginable  of  fuch  an  intail)  (as  poilibly  there  was  not)  the 
jury  were  in  the  right  not  to  find  it.  It  is  certainly  an  incon- 
venience in  the  law,  that  there  ihould  be  no  end  of  trials  id 


(l)  Bartfoot  v.  Fry,  Bunb.  15 8* 
(a)  1  Bro.  P.  C.  a66. 
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ejectment,  and  that  one  trial  In  a  real   adion  (which  perhaps 

may  be  at  a  trial  by  nijiprius)  fliould  be  final,  when  at  the 

fame  time  twenty  trials  in  ejc£lment  and  at  the  bar  in  fVeJI' 

minftir  Hall  will  not  be  conclufive  j    but  this  cannot  pro-       [  674  ] 

perly  be  urged  in  the  prefent  cafe,  when  upon  the  two  or  three 

firft  ejedments  the  verdids  went  againft  the  now  plaintiff, 

who,  had  they  been  conclufive,  muft  have  been  barred. 

But  as  to  the  cofts  in  this  court,  the  plaintiff  fVilUam  Leigh^ 
ton  has  had  relief  by  producing  the  writings,  and  preventing 
the  defendant  from  fetting  up  any  old  terms ;  and  it  does  not 
appear  that  the  defendant  Sir  Edward  Leigbton  (the  heir  of  an 
ancient  family)  has  fo  far  mi(behaved,  as  that  he  ought  to  pay 
cofts ;  though  he  ihall  lofe  his  own  cofts,  the  right  appearing 
againft  him^  but  the  plaintiff  to  have  tne  cofts  at  law  for  all 
the  trials. 

This  decree  was  affirmed  {a)  in  the  houfe  of  lords  with  40/.    (^jMarch  17M 
cofts.  (i) 


(1)  2  Bro.  P.  C.  217.  where  the 
proceedings  on  the  different  trials  are 
more  fully  dated,  and  in  which  it  is 
ikid,    that  the  fingle  ground  of  grant- 


ing the  trial  at  the  bar  of  the  king's 
bench  was,  that  the  defendarft  ihould 
not  in  a  cafe  fo  long  litigated  be  con- 
cluded by  one  merdid^ 


Attorney  General  verfus  Hudfon, 

ONE  Penning  of  Saffron  JValden  in  EJfex^  and  feveral 
others  fubfcribed  to  a  charity  fchool  there  of  twelve 
boys  and  twelve  girls,  which  fubfcription  was  only  during  the 
pleafureof  the  benefaftors.  Penning  delighted  with  feeing  thefe 
charity  children,  declared  he  would  leave  them  fomething  at 
his  death ;  there  was  alfo  a  free  fchool  in  the  fame  town,  and 
Penning  mzde  his  will  giving  500/.  to  the  charity /chooij  and 
feveral  pecuniary  legacies  to  his  poor  relations,  and  died. 

f^.huo!  f  though  both  be  charity  fchools,  yet  only  the  charity  fchool  for  boys  and 

The  executors  infifted  on  the  want  of  afl'ets. 

Lord  chancellor :  Though  the  free  fchool  be  a  charity  fchooly 
yet  the  charity  fchool  for  boys  and  girls  went  more  commonly 
by  that  name ;  and  as  the  teftator  was  fond  of  the  latur^  and 
declared  he  would  leave  them  a  legacy,  therefore  that^  and  not 

VojL.  1.  N  n  the 


Cafe  i93» 
Lord  Chan- 
cellor 
Parker. 

a  Eq.  Ca.  Ab. 
192.  pi    9. 
Two  khuoU  in 
the  fame  town, 
one  a  fice 
fchool,  «nd  the 
other  a  charity 
fchoool  for  boys 
and  girls  j  A. 
devilcs   500 1. 
to  the  charity 
girls  (hall  take. 
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the  free  fchaot  Is  uitidcd  thereto  ;  To  let  the  legacy  be  brought 
iDto  court  with  intereft  from  ihe  end  of  the  year  after  the 
tellatot's  death  ;  and  in  cafe  of  a  deficiency  of  aiTets^  let  alt 
the  ptQunhry  legacies,  a&  well  that  to  the  charity  t  ^^  others, 
abate  in  proportion  ^  fur  though  the  Remans  preferred  a  pious 
or  charJl-ibl«  legacy  to  others,  yet  our  law  does  not :  they 
being  all  but  icgacics,  and  equally  intended  by  the  teftator  to 
be  paid,  \t  would  be  hard  that  one  of  them  by  being  preferred 
fbould  fruftratc  all  the  reft;  befides  the  other  legacies  being 
given  to  fcveral  of  the  tcftator*s  poor  relations,  they  are  cha- 
rities affo.  And  becaufe  it  is  objciled,  that  on  the  failing  of 
the  charity  fchool,  the  charity  ought  to  revert  to  the  founder, 
therefore  in  fuch  cafe  I  give  liberty  to  the  parties  to  apply 
again  to  the  court.        * 


1 


f  Vide  ante  265,  9li/f  verfus -^//y?///,  and  Mfjfers  vtHiiy  Ahyh-rs  42a;  butlh^^  [ 
fyiriraal  court  giie$  the  preference  to  chanty  legacies,  iind  in  lutb  c;ife  lord  keej^cr  ' 
AVrti6  would  no:  cnjcjin  them.     Vide  i  Ftrtt,  ijo,     FUUntg  verfus  B^n^. 


Pool  verfas  SachevereL 

IN  a  bill  brought  touching  the  rcul  and  perfonal  eft  ate  of 
Sacbtvtrel  dtccmf^i^  who   had  illlie  a   daughter  by 

his  firft  wife,  married  to  the  plaintift'  Poo/j  the  queftion  was, 
whether  the  defendant  who  before  had  been  Mr.  SachevereCs 
maid-fervant,  was  married  to  hin?? 

reward,    adjudged  a  contempt  of  the  court,  and 


Cafe  r94* 

L^ri   Chan- 
cellor 
Parker. 

Advertifement 

infriiiog  in  the 

publkk  prints, 

that  wnocver 

fhall  difcover 

and  make  legal 

proof  of  the  marriage  in  qucdicn  (ball  have  100 1 

the  party  procuring  it  committed. 


She  admitted  by  her  anfwer,  that  fhe  had  a  bafl^rd  by  him 
which  was  yet  living,  but  before  the  fecond  child  was  born 
[  676  J  Ac  pretended  (he  was  married  to  the  fald  Sacheverely  and 
that  they  had  been  married  in  the  prifon  of  the  Fleets  he  by 
the  name  of  Robert  MarJhaUj  and  fee  by  the  name  of  Anne 
How  fpinfter,  and  that  the  marriage  was  on  the  2jth  of  No- 
V  ember  1705. 

In  the  fpiritual  court  it  was  adjudged  to  be  a  good  marriage, 
and  that  fentence  affirmed  by  the  delegates  j  but   the    daughter 
claiming  title  to  a  moiety  of  the  real  eftate,  a  trial  at  bar  was 
dirciSled  in   C.  /?.    where  the  marriage  was  found  ;  a:id  after- 
wards 
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wards  the  plaintiff's  father  put  an  advertifement  into  the  Daily      Pool  v.  ' 

Courantj  intimating,  that  whereas  there  was  an  entry  in  the     ^^chevi- 

regifter  in  the  Flat  prifon,  of  a  marriage  there  the  27th  of 

oi  November  1705,  in  the  words  and  figures  following,  {viz,) 

**  November  27.  1705.  Robert  Marjball  of  St.  Martians  Lane 

*^  in  St.  Manin*%  pariih,  and  Jnne  How  fpinfter  :**  whoever 

(hall  difcover  and  legally  prove  that  the  faid  two  perfons  were 

then    married,  and  before  and  at  the  time  of  the  marriage 

were  really  called  and  known  by  thofe  refpedive  names,  {hall 

have  a  reward  for  fuch  difcevery  (on  legal  proof  of  the  fame) 

of  100  /.  over  and  above  all  legal  charges  to  be  paid  by  Edward 

Pool 

And  it  was  now  moved  that  PW  fhould  be  committed  ;  it 
having  been  formerly  mentioned  before  the  majler  of  the  rolls j 
who  ordered  it  to  be  moved  before  the  lord  chancellor^  as  being 
a  matter  of  great  moment,  concerning  on  one  fide,  the  liberty 
of  the  fubjedi,  and  on  the  other,  the  prefcrvation  of  evidence 
from  fubornation  and  corruption. 

The  motion  being  made  before  lord  chancellor^  it  was  by  him 
adjourned  to  the  next  feal,  after  which  at  another  day  the  lord 
chantellor  with  great  folemnity  thus  pronounced  his  opinion  : 

This  tends  to  the  fuborning  of  witneflcs,  is  very  dangerous,  [  677  ] 
and  not  only  greatly  criminal,  but  is  a  contempt  of  the  court, 
.being  a  means  of  preventing  juftice  in  a  caufe  now  depending, 
which  is  aggravated  by  the  mafriage  having  been  pronounced 
good  in  the  court  of  delegates,  and  alfo  a  verdict  at  the  bar  of 
the  common  pleas  in  it's  favour  5  and  as  the  court  may,  fo  in 
jullicc  it  ought,  to  punifli  this  proceeding. 

It  has  been  objecSted,  that  nothing  has  been  done  in  confe- 
qucnceof  this  advertifement,  no  witnefs  come  in. 

R^fp'  It  does  not  appear  but  that  fome  perfon  would  com^ 
in,  were  this  not  difcouragcJ  ;  however  the  perfon  move  J 
againft  has  done  his  part,  and  if  not  fucccfsful,  is  ftill  not  the 
lefs  criminal. 

ObjUL  This  is  not  an  offer  to  any  particular  pcrfcn. 

Rffp'  It  is  equally  criminal  v.-hen  the  offer  is  to  any,  for  to 
any  is  to  every  particular  perfon.  This  acvcrtifoment  will 
c&mc  to  all  perfons,- to  rogues  as  well  as  honcft  uicn  ;  an  J  ir 
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Is  a  firang«  way  of  arguing  to  lay,  that  offering  a  reward  to 
one  witnefs  is  criminal^  but  that  offering  it  to  more  than  one 
is^  not  fo  ;  furcly  ii  is  morcciiminal,  as  it  may  corrupt  more 

Ob}tif.  A  pcrfon  coming  in  for  fuch  31  reward  is  uowitnc 
for  that  his  tcfiitnony  muft  be  rejcftcd- 

Rifp.  It  is  fo  of  every  witncis  fuborncd  or  bribed  j  he  is  no 
witncfs,  if  you  prove  him  bribed. 

OtJ4£f*  This  matter  is  now  ovefi  {vh*)  the  fen  ten  cc  in  the 
fpiritual  court  and  the  trial 

Refp,  It  is  not  over;  for  fuppofe,  on  the  reward  offered  by 
this  advertiremcntj  a  dozen  affidavits  fbould  come  in,  proving 
what  ft  dell  red  may  be  proved,  this  would  probably  induce 
the  coyrt  to  grant  a  new  trial,  and  might  overturn  all  the  pro- 
ceedings which  have  hitherto  pafled.  It  is  a  reproach  to  the 
jufticc  of  the  nation,  and  an  infuficrable  thing*  to  ma  Ice  a 
publickoBtrin  print  Co  procure  evidence,  and  is  tanumountto 
Gyiiig,  that  fuch  pcrfons  as  will  come  in  and  fwcar,  or  procure , 
others  to  fwcar  fuch  a  thing,  fliall  h;ivc  looi*  reward  ;  and 
this  in  a  cawfe  now  depending  here :  if  100/.  is  to  be  allowed, 
the  fame  reafon  will  hold  as  to  the  allowing  of  500  /.  or  loooA 
And  tha'  the  intention  of  the  pcrfoa  fo  advertifiug  may  be  in- 
nocent, (and  I,  knowing  the  man,  believe  it  was  fo,  infomuch 
that  if  a  court  may  be  faid  to  have  inclinations  or  impreflions 
from  thence,  I  muft  own,  I  fhould  be  influenced  by  my  know- 
ing Mr.  Pod  to  be  an  honeft  man:)  yet  the  juftice  of  the 
court,  nay  the  juftice  of  the  nation  being  concerned  in  fo  pub- 
lick  a  cafe,  I  cannot  difmifs  the  party,  tho'  his  counfcl  offer 
to  pay  cofts  to  the  other  fide,  but  in  juftice,  and  for  example's 
fake,  he  muft  ftaad  committed. 


Ch'ftoa 
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Clifton  verfus  Bart.  (i). 

yj  Scifcd  in  fee  of  freehold  lands,  and  likewife  of  fome  copy- 
*  hold  lands  "which  he  had  not  furrendered  to  the  ufe  of 
his  will,  and  indebted  by  bond  in  which  his  heirs  were  bouifd, 
in  1706.  made  his  will,  whereby  he  devifed  his  freehold  lands 
to  B.  in  fee,  without  charging  them  with  any  of  his  debts  and 
legacies,  *  and  gives  his  copyhold  lands  to  C  in  fee,  in  truft 
to  fell  to  pay  bis  debts  and  legacies,  and  having  given  a  lega- 
cy of  500/.  toZ).  died  leaving  E.  his  executor;  Z>.  the  le- 
gatee of  the  500  /.  brought  his  bill  for  his  legacy ;  upon  which 
lord  Harcouri  decreed,  that  as  to  fo  much  of  the  perfonal  eftate 
as  was  exhaufted  by  the  bond-debt,  the  legatee  of  the  500  /• 
fhould  ftand  in  the  place  of  the  bond-creditor  againft  the  land, 
and  that  the  freehold  eftate  fhould  b^  liable,  in  default  of  per- 
fonal aflets,  to  pay  the  legacy. 

•  From 


Cafe 


195. 


One  dies  in- 
debted by  bond, 
and  by  will 
gives  a  legacy 
of  500 1.   and 
devifes  his  lands 
in  fee  to  J.  S. 
leaving  a  per- 
fonal eftate  fuf- 
fictent  only  to 
pay  the  bond ; 
the  legatee  ihall 
not  ftand  in  the 
place  of"  The 
bond  creditor 
to  charge  the 
land,  in  regard 
the  land  is  fpe. 
cifically  devifed  j 
fecus  if  the  land 
had  dcfcended 
W  thk  heir. 

[•679  ] 


(i)  In  Reg,  Lib.  A.  1720.  fo.  76. 
This  cafe  is  thus  llated. — John  BignoU 
by  will,  devifed  all  his  eftate  in  Merro'w 
and  Stoke,  to  his  fon  John  Bigncld,  and  the 
heirs  of  his  body,  and  for  want  of  fuch 
ifluc,  to  the  defendant  Jofeph  Burt,  his 
heirs  and  affigns  for  ever,  and  al(b  de- 
vifed his  copyhold  eftates  which  he  had 
be  i)rt  furrendered  to  the  ufe  of  his  will, 
to  his  faid  fon  John  Bignold,  and  the 
heirs  of  his  body,  and  for  want  of  fuch 
ifTue,  to  the  defendants  Jofeph  Burt, 
James  Burt,  atui  Elizabeth  Horfnaile, 
and  their  heirs  and  affigns  for  ever, 
(fubjcct  to  the  annuity  therein  men- 
tioned) to  the  intent  that  they  or  the 
furvivor  fliould  fell  the  copyhold,  and 
apply  the  money  ariling  thereby  to 
mrake  good  and  pay  his  debts  and  lega- 
cies, and  he  divided  therelidue  between 
the  faid  Jojeph  Burt,  James  Burt,  and 
Elticabeth  Horfnaile,  equally  ;  and  fur- 
ther devifed  to  the  ^\3\nii^  James  Clif- 
ton, 500/.  within  three  months  atter 
the  deceafe  of  the  teftator's  faid  fon,  if 
he  died  under  age  and  not  married,  in 
which  cafe  he  direded  that  all  his  per- 
fonal eitaie  other  than  what  would  |my 


his  debts  and  funeral  expences,  and 
the  faid  (joo/.  to  the  faid  James  Clif- 
ton,  and  the  other  legacies  by  the  will 
given,  fhould  be  equally  divided  be- 
tween the  faid  Jofeph  Burt,  James 
Burt,  and  EUxabeth  Horfnaile  equally, 
and  made  Gift  on  and  Jofeph  Burt,  and 
two  others  executors :  the  fon  died  un- 
der age.  Upon  the  original  hearing, 
the  court  decreed  an  account  of  the 
teftator's  perfonal  eftate,  and  of  the 
rents  and  profits  of  his  real  eftates  ac- 
crued fmcc  his  death,  and  alfo  an  ac- 
count of  his  debts,  and  which  were 
debts  by  fpecialty,  and  which  by  fimple 
contract,  and  what  debts  remained  un- 
paid, and  alfo  what  legacies  were  un- 
paid ;  and  the  perfonal  eftate,  and  futh 
rents  and  profits  were  to  be  applied  in 
payment  of  the  debts  and  legacies,  fo 
i^v  ai>  the  fame  would  extend;  and  or- 
dered, that  for  making  good  the  defi- 
ciency as  to  what  debts  and  legacies, 
the  faid  perfonal  eftate  and  rents  and 
profits  {^\i  ihort  to  fatisfy,  the  tellat<>r*s 
real  eftates  fhould  be  fold  to  the  beft 
purchalcr,  and  in  cafe  any  of  the  per- 
fonal eftute  had  been  applied  to  pay  the 
N  n  3  debts 
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Clifton  <v.       From  this  decree  the  devifee  of  the  freehold  lands  now  a|^ 
Burt-       pealed  to  the  lord  Parkir^  infifting  that  the  500  /.  legacy  being 
by  the  will  charged  on  the  copyhold  eftate^  and  that  fund  fail, 
ing  for  want  of  a  furrender,  the  freehold  eftate  which  trat 
exprefsly  devifed  to  another  perfon  ought  not  to  be  liable^  and 
'  that  the  land  being  fpecifically  devifed,  was  not  chargeable 

with  a  general  pecuniary  legacy. 

Lord  ParkiTy  having  taken  time  to  confider  of  it,  reverled 
that  part  of  the  decree  whereby  the  freehold  eftate  was  fubjcfied 
to  ( 1 }  the  legacy ;  obferving  j^,  that  tho'  equity  will  marfiul 

afletf 


debts  by  fpceialty,   the   creditors   by 
iimple  concraA  and  legatees  were  to 
ftand  in  the  place  of  the  creditors  by 
fpecialty,  and  to  have  fati^fodion  out  of 
the  real  eftates,  fo  far  as  the  perfonal 
eilatc  bad  been  applied  in  payment  of 
fuch  debts  in  equal  proportion. — With 
this  decree,  j9/€fb  Burt  being  diflatif- 
fied.  petioned  for  a  rehearing.     "  For 
*'  that  the  adminifiration  of  the  per- 
'  *'  fonal  eftate  in  payment  of  the  debts 
•'  by  bvnd  and  fimple  contract,  during 
**  the   life-time   of  John  ^ignoU,   the 
**  ion  and  tenant  in  tail,  and  before  the 
*'  rcverfion  in  fee  of  the  faid  real  eftate 
••  came  to  the  faid  Jojeph  Burt  in  pof- 
**  fellion,   was  a  legal  adminiftration, 
**  and   ought    not    to   be  unravelled, 
•'  msrfliallcd,  01    tranfpofed  to  other 
**  purpofes,  neither  was   the  revcrfion 
*'  in  tec  cf  the  freehold   expc£lant  on 
**  the  faid  eftate-tail,  aidets  10  paydcbts 
•*  by  fpccialty  before  the  determination 
"  cf  that   eftatc-tail,  neither  did   the 
**  faid  teftator  fubjcdt  the  faid  reverfion 
'*  to  the  laid  500/.  legacy,  which  faid 
**  legacy  wasalfo  not  payable  when  the 
♦*  perfonal  eftate  was  fo  adminiftered, 
*•  but   was  a   remote  poftibility,    and 
•'  doubtful,  whether  the   feme  vould 
*' ever  arife,  and   alfo  for  that- fuch 
*'  ariminiftration  of  the  perfonal  eftate, 
•*  before    the    eftatc-tail    determined 
"  ought  to  be   allowed  as   fi^hiJully 
**  acted,  and  the  legacy  of  500/.  whrn 
*'  it  became  payable,  would  only  afTcft 
•*  fjch   pait   of  The   perfonal  eftate  as 
•*  ihrn   ren:::'i:?i  i:n.virr);:iillcri:d,    :o- 


**  getber  with  the  copyhold  eftate, 
"  which  copyhold  only  the  will  fnbjed- 
"  ed  to  the  legacy,  in  regard  the  le- 
**  gacy  and  that  truft  are  by  the  will 
*' appointed  to  commence  together. 
"  And  for  that  the  debts  by  bond  Jind 
*'  fimple  contraA  are  all  paid,  waich 
**  did  not  appear  at  the  (aid  hearicg. 
*'  And  the  faid  defendant  conceived 
"  that  the  freehold  lands  in  his  hands 
•'  as  devifee  thereof,  ought  not  to  be 
**  liable  to  legacies  which  t!ie  teftator 
•*  never  intended  to  charge  thereor., 
**  and  for  that  the  rents  and  profits  of 
"  lands  received  by  an  heir  at  law,  or 
*'  devifee,  before  the  tcfteof  the  original 
**  at  jaw,  or  the  filing  a  bill  in  erjuity, 
"  were  not  recoverable  from  fiicli  h^-;r 
*'  or  devifee."— Whereupon  Iiis  lord- 
fhip  declared,  •*  That  the  faid  decree  fo 
•*  far  as  directs  a  fale  of  the  freehold 
**  eftate,  for  fati  faftion  of  the  faid 
«*  legacy  of  coo/,  given  to  the  plair*- 
*'  ti/f  ought  to  be  reverfed,  and  thar 
*'  the  defendant  Jo/eph  Burt,  ought  to 
"  hold  the  lands  according  to  the  faid 
•'  teftator's  will." 

( I )  It  being  the  object  of  a  court  of 
equity,  that  e*i*ery  claimant  M'pon  the 
affets  of  a  deccafed  perfon  iball  be  fj- 
tisfied  as  far  as  fuch  a*rets  ctjrty  by  any 
arrangement  fi^;j/^^/;/  with  the  r.aturt  of 
the  rcTpedtive  claims,  be  applied  in 
fatisfadtion  thereof,  it  has  been  long 
fettled,  that  where  one  claimant  has 
more  than  one  fund  to  refort  ic,  and 
another  claimant  only  on*:,  the  firfl 
claimant  ftall  rcfoi't  to  \\\\\  fur.d,  on 
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-aficts  in  favour  of  a  legatee,  as  well  as  of  a  fimple  contra^   CLirroN  v. 
creditor,  yet  every  devifee  of  land  is  as  a  fpecific  legatee,  and        Burt, 
ihall  not  be  broken  in  upon,  or  made  to  contribute  towards  a 
pecuniary  legacy. 

2cl/yy  That  it  was  a  rule,  if  one  gives  a  fpecific  legacy  of  a 
horfe,  or  diamond,  and  alfo  a  pecuniary  legacy  of  500/.  to  B, 
.and  there  are  not  aflets  to  pay  both,  ftill  the  fpecific  legatee 
(hall  be  preferred  and  have  his  whole  legacy ;  for  were  the 
executor  to  make  him  contribute  towards  the  pecuniary  le- 
gacy, this  would  be,  pro  tanto^  to  make  fuch  fpecific  legatee  [  680  ] 
buy  his  legacy,  againft  the  manifeft  intention  of  the  teftator. 

3^/;',  That  if  a  fpecific  perfonal  legatee  (hall  not  contribute 
towards  a  pecuniary  legacy,  much  lefs  (hall  a  fpecific  devifee 
of  land. 

^hly^  That  if  in  the  principal  cafe  the  teftator  had  devifed 
the  500/.  to  //.  and  a  term  of  500  years. to  B.  without  leav- 
ing aflets  to  pay  the  500  A  ftill  the  fpecific  legatee  of  the  leafe 
ought  to  prevail,  without  contributing  towards  the  pecuniary 


which  the  fecond  has  no  lien,  Lanoy  v. 
Duke  of  AtUl^  2  Atk.  446.  Lac  am  v. 
Merlins,  I  Vez.  3  1 2.  If  therefore  a 
fpecialcy  creditor,  whofe  debt  is  a  lien 
on  the  real  afTcts,  receive  fatisfaiTkioa 
out  of  the  perfonal  aflets,  a  fimple  con- 
tra(f\  creditor  (hall  Hand  in  the  place  of 
the  rpecialty  creditor  againft  the  real 
aflets,  fofar  as  the  latter  (hall  have  cx- 
haufted  ihe  perfonal  afliets  in  payment 
of  his  debt.  Anon.  2  Cha.  Ca.  4. 
Sagitary  V.  Hyde,  1  Vern.  455.  Neave 
V.  AUerton,  \  Eq.  Ca.  Ab.  1 44.  H^il- 
Jcn  V.  Fielding,  2  Vcrn.  763.  Gait  on 
V.  Hanco.k,  2  Atk.  436.  and  legatees 
fh;;!l  have  the  fame  equity,  Culpepper  v. 
jifton,  2  Cha,  Ca.  117.  Poxvaman  v. 
Ree^e,  Pre.  Cha.  578.  dipping  v.  Tip^ 
ping*  poll.  730.  Lucy  v.  Ganlincr,  Bunb. 
137.  Lutkiris  V.  Leigh,  Ca.  temp.  Talb. 
54.  80,  where  lands  arc  fubjedted  to 
payment  of  all  debts,  a  legatee  fliall 
ilaud  in  the  place  of  a  fimpie  central 
creditor,  who  has  been /atibf.cd  out  of 
perfonal  affets,  Ii'ajlezvcoci  v.  Pcpe,  poft. 
3.    vjI   323.    ^o,  where  iegncics  bv  will 

N  n 


are  charged  on  the  real  eftate,  but  not 
the  legacies  by  codicil,  the  former  (halt 
refort  to  the  real  aflets  upon  a  deficiency 
of  the  perfonal  aflicts  to  pay  the  whole, 
M aft  en  v.  Mafters,  ante  422.     Bligb  v. 
Earl  of  Darnley,^o^,  2.   vol.620.    But 
from  the  principles  of  thefc  rules  it  is 
clear  that  they  cannot  be    applied  ia 
aid  of  one  claimant  fo  as  to  defeat  the 
claim  of  another,    as  in  the  prcfent  ca^e 
of   Cliftcn  V.  Butt,    and  Hafts^-wood  v. 
Pope,   poft.  3.    vol.  324.  ana  it  is  to 
be  obferved  that  none  of  the  rules  above- 
men  rionedy»i^Vc7  any  fund   to  a  claim 
to   which    it    was   not  before    fubjc(5l, 
but  only   take  care  that  the  eleciion  of 
one   claimant  (hall    not  prejudice  the. 
claims  of  the  others,    2  Atk.  438.      il 
Vez.  312,  and  for  the  (ame  reaCons  the 
application  ot  the  perfonal  aficts  in  eafe 
of  the  real  eft:ite  mortgaged  (vide  Howel 
V.  Prt^t,  ante  294),  does  not  take  place 
to  the  defeating  of  any  legacy,  Oneal  v. 
Mead,    poft.  693.      Tipping  v.  Tipping, 
poft.  730.      Davis  V.  i^tardtner,  j>oll.'2, 
V.  190.    Rider y,H'ager,  poft.  2.  v.  335. 

4  legacy  i 
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Clifton  v»  legacy  ;  thd  if  fuch  peconitry  legatee  fhall  not  break  in  upoa 
BvRT.  a  fpecificlegatee  of  a  term,  4iNy#rii>rr  ihall  he  not  difappoint 
the  will  as  to  a  devife  in  fee,  which  is  more  to  be  favoiuaed 
than  a  devife  of  a  term,  in  regard  it  is  with  more  difficulty 
that  a  court  of  equity,  in  any  cafe,  breaks  in  upon,  or  cbargeSi 
a  real  eftate. 

Sibfy^  That  this  cafe  was  ftill  ftronger,  where  the  teflator 
had  appointed  a  fund  for  the  payment  of  the  legacies,  mk. 
the  copyhold;  and  tho'  .thatliad  failed  for  want  of  a  furrender, 
the  confequcnce  would  be,  that  the  fund  failing,  the  legacy 
muft  fail  alfo.  Indeed  die  bond  creditor  might  eleA  to  have 
his  debt  out  of  the  allets  in  the  hands  of  the  heir,  or  of  the 
dcvifee,  but  in  fuch  cafe  the  heir  or  dcvifee  (hould  have  this 
relief,  viz.  to  ftand  in  the  place  of  the  bond  creditor,  and  re-  ^ 
imburfe  himfelf  out  of  the  perfonal  eftate. 

6thfyf  But  tho'  equity  would  thus  marfhal  the  application 
of  aflets,  yet  would  it  not  do  this  to  difappoint  the  will  of  the  . 
teftator,  by  breaking  in  upon  the  devife  of  the  freehold  which 
[  68i  j      the  teftator  did  not  intend  to  charge,  but  on  the  contrary 
{hewed  his  defign  to  charge  the  copyhold  eftate  therewith. 

{a)  Vide  mte  And  noifj  That  the  decretal  order  in  the  cafe  of  (a)  Hern 

**^*'  verfus  Merrick  was  produced,  whereby  it  appeared,  that  lord 

HarcG'urt  did  not  then  determine  this   point,  but  rcfcrved   it 

for  farther  confidcration. 


Cafe  J96.  Hartop  verfus  Whitmorc.  (1), 

cellor*^  "  C^^  ^  ^y  ^*''  S'^^5  ^*5  daughter  a  portion  of  500/.  after- 

Parker.  V^  w.irds  the  father  marries  the  daughter  and  gives  her 

Prec-d.  inChan.  ^00  /.  for  hcr  portion,  and  lives  four  ycafji  after  the  marriage 

:•  E4.  Ca.  Ab.  of  his  daughter  without  revoking  his  will. 

772-    pi.  r4,  •    ^ 

One  devifcft  to  h'x  daughter  a  portion  of  500  !•  and  afterwards  in  his  life-time  gives  her  30c  I.  for  her 
porflon  in  irair "agr,  and  ftui  years  after  dies  without  revoking  the  will  j  the  huflyand  is  a  bankrupt; 
the  ufligQccs  not  iaiiiled  to  the  500  1.  legacy,  nor  any  part  thereof. 

The 

(i )  Th?  bill  having  been  difmiflcd,  been  this — John  If^hitmore  by  will  dated 
nothin,<y  appeals  in  the  regifter's  book,  14  Ocioaer  171 1  (he  having  at  thattimc 
\  ut  the  bare  o.  der  of  difmiflhl — but  four  fons  and  ten  daughters)  devifed 
from  ih'.  Liil  ad  anA\cr  in  the  fix-  confiderable  real  eftatcs  toe^.chofhis 
clerks  office,   tiie  cafe  .  pp:ars  to  have      fons — and  to  every  one  of  his  daughters 

(except 
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The  huiband  of  the  daughter  becoming  a  bankrupt,  the  Hartov  y. 
ai&gneee  under  the  commiffion  bring  a  biH  sgatnft  the  ext-  Whitmore. 
cutor  of  the  father  for  the  500  /•  infifling,  that  though  tbe 
father  had  given  to  his  daughter  a  portion,  yet  he  might  give 
her  a  legacy  alfo,  as  well  as  a  portion  \  and  in  this  cafe  it  was 
to  be  the  rather  intended  that  the  teftator  deiigned  his  daugh- 
ter ihould  have  both,  becaufe  the  portion  was  lefs  than  the 
legacy.  Like  the  cafe  where  a  debtor  gives  a  legacy  to  his 
creditor  which  is  lefs  than  the  debt  owing  to  the  legatee,  this 
was  never  held  to  go  in  part  of  fatisfadion  of  the  debt ;  and 
what  ipade  the  principal  cafe  ftill  ftronger  was,  that  the  tefta- 
tor furvived  the  marriage  of  his  daughter  four  years,  and  all 
that  while  never  thought  proper  to  revoke  bis  will,  which  in 
all  prefgrnption  he  would  have  done,  if  he  had  not  intended 
his  daughter  ihould  have  had  both  the  portion  and  the  legacy.  [  682  j 
It  was  likewife  obferved,  that  by  the  ftatute  of  frauds  a  will 


(except  Frances  the  eldeft.tp  whom 
he  had  given  a  full  portion  on  her 
marriage,  and  his  daughter  Dorothy  on 
whofe  portion  this  queflion  arofe,  and 
his  daughter  MaheJl  who  had  difobliged 
him  by  turning  Roman  Catholick)  he 
gave  the  fum  of  500/.  if  they  married 
with  their  n>other*s  confent ;  otherwife, 
but  300/.  a-piece.  He  then  gave  his 
wife  the  relidue  of  his  peifonal  eftate 
in  trull  for  the  performance  of  his  will. 
He  then  gave  to  his  daughter  Dorothy 
300/.  if  fhe  fhould  be  living  at  her  age 
of  23  years,  and  unmarried,  or  married 
by  and  with  her  faid  mother's  full  con- 
fent firft  had  and  obtained  in  writing* 
but  if  married  when  it  was  thereby  ap- 
pointed to  be  paid  her  and  that  without 
her  mother's  full  confent  as  aforefaid, 
then  and  in  fuch  cafe  he  gave  her  200  /. 
only,  and  that  to  be  paid  at  her  age  of 
23  years—and  he  appointed  Sarah  If'hit^ 
more  his  wife  fole  executrix.  It  ap- 
peared by  Zarah  IVbit morels  anfwer,  that 
at  the  time  of  making  the  will  Dorothy 
was  under  her  father's  difplcafure  and 
then  in  London  with  a  milliner ;  but 
upon  Thomas  7'oung*s  paying  his  ad- 
drciTes  to  her,  the  father  and  mother 
were  informed  of  it  by  a  M^:.  Fleming  by 
letter — that  they  thereupon  offered  to 


^.give  her  200/.  as  a  portion  and  no 
more  -  that  Toung  for  ibme  time  refufed 
to  marry  her  without  a  larger  portion, 
but  they  were  afterwards  married  with- 
out the  confent  of  the  father  or  mother. 
After  the  marriage  upon  Tomg^t  apply- 
ing to  the  father  for  Dorotby*%  fortune, 
the  father  offered  him  200/.  and  the 
defendant  Sarah  at  that  time  ikid  that 
if  (he  furvived  her  huiband  and  had  it 
in  her  power,  fhe  would  add  another 
100/.  Toung  would  not  then  accept 
the  200/.  biu  afterwards  wrote  a  letter 
to  the  father  for  it,  who  thereupon  paid 
it  to  Mr.  Fleming  for  the  ufc  of  IToung^ 
and  took  a  receipt  for  it  in  the  follow- 
ing words  "  Nov,  loth  1713.  I  doac- 
**  knowledge  to  have  received  this  day 
**  of  7.  Whitmorey  efq;  the  fum  of 
"  200  /•  to  be  returned  up  to  London 
**  and  be  paid  to  Mr.  Thomas  Toung  for 
'*  his  wife's  portion.  I  fay  received  up- 
'*  on  the  account  and  for  the  ufe  afore- 
'*  faid  by  me  Richard  Fleming.'*      The 

.  teftator  lived  two  years  afterwards  with- 
out revoking  or  altering  his  will.— - 
Toung  became  a  bankrupt,  and  Peter 
Hart  op  his  allignce  brought  this  bill 
againll  Sarah  iVhitmore  the  executrix 
and  againit  Toung  and  his  wife  for  the 
legacy  of  300/. 

*  in 
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Hartof  v. 
.^Whitmqm. 


m  writing  could  not  be  revoked  without  writing :  wbereTore 
•  at  leaft  the  piaintiflF  ought  to  recover  200/.  to  make  up  the 
portion  tantamount  to  the  500/.  legacy. 

Lord  chanceUbr^  with  great  clearnefs:  if  a  father  gives  a 
daughter  'a  portion  by  bis  will,  and  afterwards  gives  to  the 
fame  daughter  a  po]*tion  in  marriage,  this,  by  the  laws  of  all 
other  nations  as  well  as  of  Grtat  Britain^  is  a  revocation  <rf 
the  portion  given  by  the  will ;  for  it  will  not  be  intended,  un- 
lefs  proved,  that  the  father  defigned  (i)  two  portions  to  one 
child  ;  and  as  to  the  objeAion  of  his  having  lived  fo  long  after 
giving  the  portion  to  his  child  on  her  marriage,  without  ever 
revoking  that  part  of  his  will,  there  could  be  no  need  for  the 
father  to  revoke  that  legacy  which  he  before  had  done  by 
'giving  the  poition  in  his  life- time,  fince  that  would  be  but  re-  - 
Yoking  the  fame  will  twice.  '  And  this  demand  is  the  harder, . 
hiafmuch  as  it  is  made  by  the  affignees  of  the  commtffionen 
of  bankruptcy  againft  the  hufband ;  fo  that  the  wife,  whofe 
-  portion  this  is  fiud  to  be»  would  be  never  the  better  for  it. 

Difinifs  the  bill  with  cofts. 


(1)  Jiitkinsy.  Powell,  2  Vcrn.  115. 
Elk:nbtad'%  cafe  (cited)  2  Vcrn.  257. 
Wardv,  Lant,  Pre.  Cha.  1 8  :•  Farnham 
v.   Philips,    2  Atk.  216.       Sfiuks   v. 


Robins,  2  Atk.  491.  Sbudal  w  Jekyl, 
2  Atk.  5  1 6.  Gra*ve  v.  Earl  o/Salifiurj, 
Bro.  Cha.  Rep.  425. 


Cafe  197, 
Lord  Chan- 
cc  llor 
Parker. 

1  Stra.  403. 
»  £q.  Ca.  Ab. 
167.  pi.  14. 
6;o.  pi.  2. 

A.  and  B.  part- 
ners in  •  gold- 
fnith^s  trade 
ve  b.ound  in  a 
bond  CO  J.  S. 
A. anJ  B.  b.cjk 
off  the  partner- 
ship anddivide 
their  ilock  ; 
J.S.  theobligcit 
in  Che  bond 
knwj  this,  and 
thit  A.  Cook 
upon  him  Cu  pay 

B.  v'-t  he(J.S 

['*683] 


Heath  verfus  Percival. 

SI  R  Stephen  Evans  the  goldfmith  and  his  partner  PerchaU 
were  bound  in  a  bond  to  the  plaintiff  for  the  payment  of 
1000/.  and  intcreft,  and  this  fo  long  fince  as  1693,  in  which 
year  the  money  was  employed  in  the  partnerfhip  trade.  In 
the  fame  year  Percival  ♦  being  very  ill  in  health  they  broke  off 
partncrjQiip,  when  Sir  Stephen  Evans ^  by  ready  money  and  his 
own  bond,  fecured  to  Percival  his  (hare  of  the  partnerfhip 
flock,  and  took  upon  himfeif  all  the  partnerfhip  debts,  giving 
his  covenant  to  fccjrc  Percival  horn  all  fuch  debts  :  the  fame 
year  Percival  died,  leaving  one  Samuel  Percival  his  executor, 
an!  the  d'jfcnda.nt  his  rcfiduarv  legatee. 

tlic  dcbti,  and  at':cr  a  grcal  dilU.Kc  or   lime  brir.g^  a  bill  ajainft  the  executors  of 
)  Hull  recover. 

Publick 
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Pablick  notice  was  given  to  all  the  creditors  of  the  joint-  Hiath  v- 
liock,  that  they  were  either  to  receive  their  money^  or  to  loOk  Pb^cival. 
on  Sir  Stephen  Evans  only  as  their  pay-mafter. 

In  1708  the  plaintifF  Z^r^M  came  to  Sir  Stephen  and  called 
in  bis  money,  but  then  continued  it  upon  Sir  Stephetfs  fiib- 
fcribing  the  bond  at  6  /.  per  centi  Sir  Stephen  continued  folvent 
until  171 T,  and  the  plaintiff  till  that  time,  might,  when  he 
pleafed,  have  had  bis  money.  The  plaintiff  outlawed  ^^mtt^/ 
Perclval  the  executor,  and  brought  this  bill  againft  the  de* 
fendant  Peter  Percival  the  refiduary  legatee,  to  recover  the 
lOCo/.  and  intereft  out  of  the  affets  of  P^rc/W/ the  co- part- 
ner. Sir  Stephen  Evans  having  in  17  ix  become  a  bankrupt  and 
infolvent. 

Obj.  This  is  not  a  proper  caufe  for  the  plaintiff  to  come 
for  relief  in  equity,  when  he  has  put  an  hardfhip  on  the  defen- 
dant i  he  might  have  had  his  money  for  the  fpace  of 
years,  during  all  which  time  Sir  Stephen  was  in  full  credit,  but 
for  the  gain  of  6  /•  per  cent,  he  has  continued  his  debt  in  Sir 
Stephen's  hand,  after  which  length  of  time,  and  when  the  de- 
fendant has  accounted  with  Sir  Stephen^  delivered  up  all  his 
vouchers,  given  a  general  relcafe,  and  can  have  no  remedy 
againft  Sir  Stephen  (he  being  a  bankrupt:)  now  the  plaintiff 
comes  for  aid  in  equity  againft  him  on  this  bond,  all  which  is  [  ggj  J 
made  ftill  harder  on  the  defendant's  part,  as  he  was  in  other 
rcfpcfts  a  great  lofer  by  Sir  Stephen's  bankruptcy. 

Lqfifyy  It  was  faid  that  the  plaintift^'s  altering  the  intereft 
on  the  bond  from  5/.  to  6/.  per  cent,  was  an  alteration  of 
the  iecurity,  and  confequently  the  defendant  no  longer 
liable. 

Lord  chancellor :  The  defendant's  teftator  being  bound  in 
the  bond,  he  muft  lie  at  flake  until  the  bond  be  paid,  and 
though  the  plaintiff  continued  the  money  on  the  bond,  this 
was  not  material,  fmce  it  was  upon  the  credit  of  both  the 
obligors.  As  to  the  notice  given  by  Sir  Stephen  to  the  jpint 
creditors  to  bring  in  their  fecurities,  and  that  Sir  Stephen  zlone 
would  be  hereafter  liable,  that  being  res  inter  alios  aSfa  could 
not  bind  the  plaintiff ;  and  his  changing  the  intereft  did  not 
alter  the  fecurity,  for  ftill   it  wa*  the  bond    of  both,   but  the 

defendant 
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dcfendaot  could  not  be  liable  to  more  than  5  /.  p^r  am.  far 
the  arrear  of  intereft. 

Whereupon  the  plaintiiFhad  m   decree  for  fais  debt,  inteFfJl 
and  colls. 


Nm\  In  this  care  the  executor  in  truft  was  cmtlawed,  and 
a  wUnefs  proved  that  he  had  inquired  after^  but  could  not  find 
hlm^  which  was  thought  to  be  a  full  anfwcr  to  the  ebje£lion 
that  fuch  executor  was  not  made  a  party. 


"Wliire  an  «e- 

cutDT  in  tnift 

W43  ouEtawcdf 

^nA  1  witnefi 

pTDTed  he  bid 

enqatred  afterj 

anil  ciiujd  aiDt 

£»d  him,  Aoc  HGceflliy  tt»  m*ke  hlsi  a  pirtyn 
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Throgmorton  verfui  Church.    In  Domo  Pro-   ^^^     g^ 

cerum. 


I 


N  debt  on  cfcape  brought  by  Church  againft  ThrBgm^rtM   *  ^^'  ^^'  ^^ 
{henS  of  Bucksi  Church  the   plaintiff  in  C  5.  had  a  vcr-   Suing  the  bail 
did   and  judgment,  whereupon   the   defendant   Throgm9rtM   /^TtofVrof 
brought  error  in   B.  R.  and  one  Mcad^  an  attorney  of  JyUf-   !»  p«^i»»n»"t, 
^2^ry  was  his  bail,  but  judgment   being  there  affirmed,  error   and  breach  of 
was  brought  in  the  houfe  of  lords,  and  pending  the   writ  of  ^"^'  *^* 
error  there.  Church   the  plaintiff  below  took   out  execution 
againft  M€adxhc  bail,  and'  feifed  all  his  goods  upon  zjLfa^ 
Mead  petitioned  the  houfe  of  lords  againft  the  attorney  that 
took  out  this  execution,  alledging  it  to  be  a  contempt  and 
breach  of  privilege  ;  whereupon  counfel  were  heard  before  the 
committee  of  privileges,  and  objefled  that  this  was  no  breach 
of  privilege  or  contempt ;  becaufe   the   writ  of  error  in  the 
houfe  of  lords  only  ftaid  all  proceedings  upon  the  record  of  the 
judgment  againft  the  principal ;    whereas  the  recognizance 
given  by  the  bail  was  a  diftindl  record  ;  and  if  it  had  been  in- 
tended  to  ftay  proceedings  againft  them   upon  this  record, 
they  muft  alfo  bring  their  writ  of  error  in  parliament ;  it  was 
compared  to  the  cafe  of  two  bound  in  a  bond  jointly  and  fe-       '•  '* 

verally  for  the  fame  debt,  in  which  judgment  is  firft  had 
againft  one,  and  afterwards,  in  another  action,  judgment  is 
alfo  obtained  againft  the  other  obligor  who  brings  error, 
ftill  the  former  obligor  may  be  fued  upon  the  judg- 
ment againft  him,  tho'  it  be  but  one  debt ;  and  if  this  was  a 
contempt  here,  or  if  matters  were  ftaid  by  means  of  the  writ 
of  error  brought  by  the  defendant  in  the  original  aSion,  then 
reftituiion  ought  to  be  made  in  C,  B.  where  the ^,  fa*  was 
taken  out,  and  the  goods  feifed;  whereas  this  b:.d  been  at- 
tempted, and  been  fpokc  to  by  counfel  before  the  judges  of  C. 
B.  to  whom  complaint  had  been  made  of  this  as  of  an  irregu- 
lar 
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Debt  agamft  the 
ikerifffM-  an 
escape  of  one 
ia  execution  on 
an  outlawry  af- 
^er  judgment^ 
may  be  brought 
cither  inthe  tarn 

Jiaam*  or  at  the 
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only. 


lir^WttttiaBi  byt  they  held  it  to  be  regular,  (&s  Mr*  juQige 
ff!my4iimfetliaformed  mc,)^  ^ 

On  the  odier  fide  It  was  itiiiited,  this  was  a  contempt ;  tbai 

if  exeei^K^:;litd'been  taken  out  agaioA  the  plaintiff  In  error* 
peitcBiig the  writ  of  error  in  the  houfe   of  lords,  it  had  been 

l^sttlly  ft  contempt,  and  tn  the  prcfenc  cafe  they  had  in  cSkSt 
hwaiSmg  die  fame  thing,  by  taking  the  very  debt  in  queftioa 
out  of  the  pockets  of  the  bail,  which  could  amount  to  no  le£i 

.  tbM  td^ft^idltjig  k  from  the  principal,  who  (at  leaft  by  an  impti^ 
edpromife'of  law)  was  liable  and  compellable  to  indemnify  the 
bftU;thitt  die  writ  of  error  mod  plainly  fufpended  the  original 

'  jjSikMWy  rig^t  to  the  debt,  U  being  ihtithy  fuh  judkf  whe- 
ther tter^Mirit^y  debt  or  not^  and  it  was  unreafonable  that 

'  iMfHUdflrWilW  (hauld  be  allowed  to  takeout  execution  for 
ft  tSSt^  lidbire  it  was  determined  whether  there  was  any  fuch 
di^  I  fofW  Cife  the  judgment  fliould  be  reverCed,  the  plain* 

*ttff  bf^w'^^t  not  to  have  execution  thereon ;  and  if  the 
prio^pd  WftS ^fcharged  of  the  debt,  the  bail  muft  be  fo  too, 
whi^^ioitt^didy  be  liable,  in  refpecfc  of  the  dcbi  incurred  by  his 
flrifiei|Hd|  snd  therefore  it  was  abfurd  to  fuppofe  the  lateer 
to  be  in  aworfe  condition  than  the  former.  ~  ^ 

Whereupon  it  was  refohcd^  that  this  was  a  contempt  and 
breach  of  privilege,  and  the  plaintifF*s  attorney  ordered  to 
make  a  reftitution  of  the  goods,  which  was  accordingly  done; 
but  the  lords,  being  informed  that  the  judges  held  it  no  con- 
tempt at  law,  fpared  the  cods  in  this  cafe  as  to  the  attorney 
who  fued  out  the  executrion,  upon  his  returning  to  Mead  the 
ball,  all  the  goods  he  had  taken  from  him. 

Afterwards  the  writ  of  error  itfelf  came  to  be  argued  ;  where 
the  only  point  infifted  upon  for  the  plaintiff  in  error  was,  that 
this  adtion  of  debt  on  the  efcape  againft  the  defendant  the 
flicrifF,  was  when  the  defendant  in  the  original  adion  in  C.  B. 
had  been  outlawed  upon  an  outlawry  after  judgment,  and  fuch 
defendant  had  upon  this  judgment  been  taken  in  execution, 
the  (herifF  had  let  him  efcape,  for  which  the  aftion  was 
brought  againft  him,  and  a  verdict  and  judgment  obtained. 
Under  thefe  circumftances  it  was  faid,  that  the  a£tion  being 
brought  for  this  efcape  on  an  outlawry  after  judgment,  ought 
to  have  been  brought  in  the  tarn  quamy   [viz,)  tarn  pro  Jomint 
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t^ge,  quam  pro  feipfo ;  and  I  being  of  counfel  in  the  bbufe  of      Tbroc- 
lords  for  the  plaintiff  in  error,  argued  as  follows : 

One  Joan  Church  (the  plaintiff  in  the  original  a£lion  and 
defendant  in  error)  had  recovered  judgment  in  debt  in  C.  £. 
againft  one  John  Merridak  for  21  /•  and  after  judgment. 
Church  (the  plaintiff  bclowj  outlawed  this  Merridalt^  and  fued 
out  a  fpecial  capias  utiagatum  againft  his  body,  lands,,  and  goods, 
dire£led  to  the  defendant,  then  iherifF  of  the  county  of  Bucks. 

As  to  lands  or  goods  MerridaU  had  none ;  and  as  to  his  [  688 
body,  the  defendant  took  that  in  execution  upon  the  capias 
utiagatum  \  but  it  was  a  body  (one  would  think)  fcarce  worth 
taking,  being  quite  worn  down  with  age,  near  eighty  years 
old,  and  almoft  ftarved  with  poverty.  It  feems  the  {herifF  (a 
thing  in  a  poor  man's  cafe  not  very  ufual)  had  compaffion  for 
him,  and  (hewed  him  fome  favour,  for  which  the  now  defen- 
dant Church  hath  brought  debt  for  an  efcape  againft  the  flierifF, 
and  had  the  good  luck  to  obtain  a  verdi£t  and  judgment  there- 
upon in  C  B,  for  131  /•  being  the  whole  debt,  and  on  error 
brought  in  B.  R.  that  judgment  was  (without  argument) 
affirmed. 

To  reverfc  thefe  two  judgments  is  this  writ  of  error  now 
Drought  before  your  lordfliips.  It  being  after  a  verdict,  I 
fhall  forbear  to  ^mention  the  feveral  miftakes  in  the  declaration, 
for  being  fo  in  form  only,  I  doubt  they  are  cured  by  the  ver- 
didt ;  but  I  apprehend  there  is  a  miftake  in  fubftance,  I  mean, 
as  to  the  nature  of  the  adion  brought  in  the  plaintiff's  name 
only,  whereas  it  ought  to  have  been  as  well  on  behalf  of  the 
king,  as  the  plaintiff,  tampro  domino  regCy  quam  pro  ffipfo.  U 
appears  by  the  declaration,  that  MerridaU  was  outlawed  after 
judgment,  that  he  Was  taken  upon  a  capias  utiagatum^  and  that 
while  he  was  in  cuftody  upon  this  capias^  the  ftieriff  let  him 
efcape.  Now  by  the  party's  being  outlawed,  all  his  peffonal 
eftate  and  the  profits  of  his  lands  are  forfeited  to  the  king; 
and  the  writ  of  capias  vtlagaium  is  a  writ  at  the  king's  fuit ; 
upon  which  when  the  iherifF  has  taken  the  party,  he  is  th9 
king's  priloner  as  well  as  the  plaintiff's  ;  and  when  the.flicriff 
lets  him  efcape,  it  is  a  contempt  to  the  king,  and  a  wrong  to 
him  as  well  as  to  the  plaintiff;  therefore  this  adlion  for  the 
efcape  ought  to  be  at  the  fuit  of  the  king  as  well  as  the  party, 

which 
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which  is  agreeable  *  toi  the  reafon  of  the  law,  and  likewife  tp 

the  precedents. 

If  the  prifoner  taken  in  execution  upon  a  captas  utiagatum 
be  the  king's  prifoner  as  well  as  the  party's,  (as  plainly  he  is) 
it  feems  reafonable,  that  for  the  efcape  of  fuch  prifoner,  the 
adion  ibould  be  brought  as  well  on  behalf  of  the  king  as  of 
the  plaintiff. 

ijtj  For  that  by  this  efcape  the  king  as  well  as  the  plaintiff 
lofeshis  prifoner;  and  if  the  IheriiF's  permitting  his  prifoner 
taken  upon  this  capias  utiagatum  to  efcape  be  a  wrong  to  the 
king  as  well  as  to  the  plaintiff,  then  it  is  reafonable  that  the 
.a£lion  brought  for  this  wrong  fhould  be  on  behalf  of  the  king 
as  well  as  the  plaintiff. 

7.dly^  As  the  fhcriff 's  fuffering  the  prifoner  to  efcape  is  a 
contempt  to  the  king  as  well  as  a  damage  to  the  party,  it  is 
proper  that  the  action  be  as  v/tWpro  domino  rege^  quam  profeiffi. 

3^^,  As  the  writ  of  capias  utiagatum  is  at  the  king's  fuit^ 
fo  it  is  proper,  for  conformity's  fake,  that  the  aAion  for  the 
efcape  grounded  upon  it  be  on  the  king's  behalf  as  well  as  on 
the  party's. 

In  former  times  it  was  fo  far  from  being  doubted  whether 
fuch  adlion  for  an  efcape  of  a  prifoner  taken  on  a  capias  utia- 
gatum  (hould  not  be  brought  as  well  on  behalf  of  the  king  as 
of  the  party,  that,  on  the  contrary,  it  was  a  doubt  whether  the 
plaintiff  in  fuch  cafe  could  have  any  action  at  all  in  his  own 
name.  I  fay,  it  was  formerly  queflioned,  where  a  defendant 
was  taken  upon  a  capias  utlagatumy  and  the  fheriff  let  the  de- 
fendant efcape  before  fuch  time  as  the  plaintiff  had  entered  any 
prayer,  or  eleded  that  the  defendant  fhould  be  in  execution  at 
his  fuit,  whether  in  fuch  cafe  the  plaintiff  could  bring  an 
adlion  for  the  efcape  of  fuch  prifoner,  in  regard  it  was  both  the 
king's  fuit  and  the  king's  prifoner;  and  (I  think)  Ganion's 
cafe,  5  Co.  88.  was  the  firft  wherein  it  was  refolved,  that  the 
plaintiff  might  have  fuch  aftion  againfl  the  fheriff  upon  the 
efcape  of  one  taken  on  a  capias  utiagatum ;  but  ftill  it  mufl  be 
intended  that  the  a£lion  be  brought  as  well  on  behalf  of  the 
king  as  of  the  party.  I  mufl  admit,  that  as  this  aftion  upon 
which  the  outlawry  is  grounded,  was  at  the  fuit  of  the  party, 

as 
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&!!  It  !s  carried  on  at  the  charge  of  the  party,  as  the  king  re-      Tiiiiob- 
ceivcs  advantage  from  it,  being  by  that  means  intitlcd  to  the    **^*'^®'*    ^» 
Forfeitures  accruing  by  outlawry :  fo  the  party  is  to  receire 
fome  benefit  by  the  fuit  of  the  king^  and  therefbrfc  i$  to  be  firft 
.  paid  his  debt  out  of  the  goods  and  chattels  of  the  defendant 
who  is  outlawed*    But  even  this  ha3  been  held  by  very  learned 
men  to  be  dt  firft  ex  {a)  gratid  ngis^  and  not  dijur*e^  Fidt  Teh.    {«)  "^^e  ▼<>!• 
19.  by  Popbam  chief  juftice.     Neither  can  it  be  objeAed,  that   fame  faid  by 
it  is  not  neceffary  the  a<^ion  fhould  be  brought  on  behalf  of  fioner^mJilJe. 
the  king  as  well  as  the  party,  becaufe  the  latter  is  to  recover 
damages }  for^ 

ii^here  are  many  cafe^  in  the  law,  where  the  party  is  io  rd* 
cover  all  the  damages,  and  yet  the  acElion  muft  be  brought 
tarn  pro  domino  rcge^  quam  pro  ftipf»»     Thus   in  an  adlion   of 
[b)  fcandalum  magnatum  for  fpeaking  fcandalous  words  of  a    (S)2Ric^.ft« 
j3eer  df  the  realms  or  of  any  of  the  great  officers'of  this  king-    i*aRich/a« 
dom,  the  a£libn  it  to  be  brought  lain  pro  domno  risge-^  quam  pro   ^^  '^* 

pipfoj  and  yet  the  party  in  this  cafe  recovers  all  the  damages* 
So  in  an  action  againft  the  hundred  lipoh  the  4atutd  hi  (c)  (OtiE^.  t. 
hue ahd cry  (or  ttohhcryytho^  the  party  plaintiff  recovers  all  %'f  iwu.  c  ij. 
the  damages,  yet  is  the  action  to  be  brought  as  well  on  be- 
half of  the  king  as  of  the  party.  In  Cro.  Jac,  134.  Tt^aterhoufe 
verfus  Bawde,  it  is  laid  down  as  a  rule  by  the  court,  ••  that 
*^  where  a  ilatiite  prohibits  a  thing  and  adds  no  penalty^  ah  £  6^1  J 
**  action  lies  againft  the  party  for  acting  coiltrary  to  the  |iro- 
**  hibilion  of  the  ftatutc,  but  that  it  ought  to  be  tarn  pro  do^ 
*'  rnlno  rege^  quam  pro  fcipfoj  becaufe  in  fuch  cafe  thi  king  is  td 
**  have  a  fine.**  And  if  it  be  a  reafon  why  iHe  a(^ion  ought 
to  be  tam  pro  dcmino  rege^  quam  pro  feipfof  in  cafe  where  the 
king  il  intitled  to  a  fine,  then  fuch  rule  muft  hold  in  the  pre- 
fent  one ;  for  here  it  is  a  contempt  in  the  flierifF,  who  has 
taken  the  defendant  upon  a  capias  utlagatum^  to  permit  him 
to   efcape,  he  being  the    king's  prifoncr,  and  taken  at  the 

*  king's  fuit,  for    which  contempt   the  flierift*  is  liable   to  \yt 
fined. 

Thus  according  to  the  reafon  of  the  law,  this  ailion  oUght 
torh^  brought  tam  pro  domino  regCj  quam  pro  feiffo i  nay,  the 
cafe  feems  to  be  within  all  thofe  reafons  which  require  fuch  an 
a£tion« 

Vol.  I.  0  o  And 
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And  now  as  to  pregedents,  I  (hall  che  only  two^  bot  diofe 
fuch  as  did  not  pa&ySet  JSntiii^  beiog  adjudged  on  the  voy 
point,  where  upon  m  defendant's  being  taken  on  m  t^i^im  alh- 
g^m^  and  the  iheriff's  fuficringhim  to  efcape^  an  hAioii  was 
brbught  againft  the  iheriff  urn  fr$  d$min$  r4gi^  ptmrn  pn  Jnfj^^ 
fox  that  efcape :  to  which  it  was  objeAed»  that  the  aAioa 
ought  to  be  only  in  the  name  of  the  party :  but  the  obje£boa 
was  oVer-ruled>  and  theaAion  adjudged  to  be  righdy  brong^. 
forafmuch  as  the  €4t^i  uikgahtm  was  the  king's  writ,  iflbel 
out  at  his  Aiit,  and  the  king  to  hare  die  benefit  thereof  as  wdl 
as  the  party.  ^«  7^^*  533*  Parkburft  ytxf^  PmveL  The 
other  authority  where  it  was  fo  adjudged  upon  the  like  debate^ 
is  in  I  Rail.  Rip.  78.  Barret  verftis  fyinfc$mb^  and  On. 
Car.  360. 

In  die  next  place,  your  lordihips  will  give  me  leave  to  oh- 
fcrve,  that  the  a^on  is  in  its  nature  a  pretty  hard  one,  (no.) 
to  charge  one  man  with  che  debt  of  another,  to  make  the 
iheriff  refponfible  for  the  debt  of  his  prifoner.  Indeed  there 
was  a  time  when  the  law  in  this  point  was  much  more  on- 
reafonaUe  than  it  now  is,  when  it  was  held,  (and  for  a  loif 
time  it  was  fo  held)  that  where  the  fheriff  had  fufiered  one  ia 
execution  to  efcape,  the  plaintiff,  who  by  his  having  once 
taken  the  defendant  in  execution  was  at  the  end  of  his  fuit, 
could  not  t  retake  him,  tho'  fuffired  by  the  fheriff  to  efcape: 
but  fmce  the  law  is  now  conftrued  to  be  otherwife,  and  the 
plaintiff  may  again  take  the  defendant  in  execution,  unlels 
he  himfelf  confented  that  his  prifoner  (hould  efcape ;  it  feems 
pretty  hard  that  in  all  events,  when  the  flieriff  fuffcrs  the  pri- 
foner to  efcape,  he  (hould  be  charged  with  the  whole  debt; 
and  it  is  fo  much  the  harder  in  this  cafe,  where  the  prifoner 
had  no  eftate  either  real  or  perfonal,  was  quite  worn  down  with 
age,  and  almoft  ftarved  with  poverty ;  befides  that  he  died 
within  a  few  days  after  the  pretended  efcape,  and  had  he  died 
in  prifon,  the  plaintiff  would  not  have  had  the  leaft  advantage. 

The  plaintiffbelow  has  been  fo  much  in  hafte  to  carve  out 
fatisfaftion  for  himielf,  that  he  would  not  vouchfafe  to  ftay 
for  the  juftice  of  this  houfe,  but  proceeded  againft  the  bail 
below,  and  took  his  goods  in  execution,  even  pending   the 


f  Vide  Hob.  202.     Denied  to  be  law,   1  Vent.  4,  269. 


Writ 
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writ  of  error  in  pariiament,  which  four  lordihipSy  with  great    .  Tm&oo* 
juftice,  refolved  to  be  a  contempt  and  breach  of  privilege  of   wo^tok  v. 
this  houfe^   notwithftanding  which^   the   plaintiff  has   not 
thought  fit  to  malce  the  bail  any  fatisfaSion  for  the  great  cbfts 
and  damage  which  he  put  him  to  by  this  erroneous  execution. 

Upon  the  wliol?,  we  humbly  inilfty  that  this  a^on  for  the 
cfcape  of  the'  prifoner  taken  upon  a  capias  titlagatum  ought  to 
be  tampTB  dmino  regij  quamprofiip/c^  iy?»  b^caufe  the  prifoner 
that  is  fuSered  to  efcape  is  the  king's  prifoner  ;  zdfy^  becauii:  [  693  } 
by  the  iberiff 's  permitting  the  prifoner  to  efcape,  the  king  is 
damnified  as  well  as  the  party ;  3^^,  as  by  reafon  of  the  iberiff'^B 
fuffering  this  efcape,  there  is  a  contempt  to  the  king,  as  well  as 
an  injury  to  the  party ;  ^tbfy^  for  that  by  this  efcape  the  (beriff 
is  liable  to  anfwer,  as  well  a  fine  to  the  king,  as  the  debt  to 
the  party ;  ^tbfy^  this  cafe  is  within  all  thofe  reafons  that  re* 
quire  an  adion  to  be  brought  tarn  pro  domino  rege^  quam  pro 
feipfo ;  and  laftlj^  upon  the  ftrength  of  the  authorities  which 
have,  been  cited  to  your  lordfbips,  we  hope  that  this  adiion  for 
the  efcape,  becaufe  not  brought  as  well  on  behalf  of  the  king, 
as  of  the  party,  is  erroneous,  and  that  therefore  the  judgment 
ought  to  be  reverfed* 

But  on  debate  the  judgment  was  affirmed,  and  chiefly  on 
the  authority  of  the  cafe  of  Moort  verfus  Sir  George  Reynolds^ 
Cro.  Jac.  6199  620.  where  in  an  adlion  for  an  efcape  of  a 
prifoner  who  had  been  taken  on  a  capias  uilagatum  after  judg- 
tnent,  and  the  a£lion  being  brought  at  the  fuit  of  the  party  only, 
it  was  objeSed  that  it  ought  to  have  been  in  the  tarn  quam  i 
but  in  that  cafe  the  prothonotaries  certifying  that  the  preco« 
dents  had  been  both  ways,  the  objedlion  was  diiaUowed. 

Oncal  verfus  Mead.  Cafe  199. 

ON  E  fcifcd  of  a  real  eftate  in  fee,  which  he  bad  mort-   ^^^  ^J,^^*' 
gaged  for  500/.  and  poflcffed  of  a  leafehold,  dcvifed  the   556!*pi*'i9.  ' 
former  to  his  eldeft  fon  in  fee,  and  gave  the  latter  to  his  wife.   ^"*  *'"^'?lt 

*^  *    mortfftjpa  tut 

and  died,  leaving  debts  which  would  exhauft  all  his  perfonal    fee-nmpitt 
eftate,  except  the  leafehold  given  to  his  wife.  hi'ie^feboU 

to  A*  and  bit 
fee-fimple  to  B.  and  dies,  leaving  no  other  pcrConal  eftate.    The  devifce  of  the  fee-fimple  muft 
i^ke  it  cam  onere,  and  fball  not  charge  the  leafehold  eftate  fpedftcail;r  d«?ifed  with  the  mortgage. 

0  0  2  The 
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OmAL  v« 

MVAD. 

[.♦694  ] 


(a)  Sec  thf  rjiCt 
of  Long  vcrfus 
Shorty  ante  403. 


(*)  Antc.678, 


*  The  qneftioa  was*  whether  there  being  (at  ufiul)  a  can* 
iiant  to  pay  the  mortgage  mofiiei»  the  leafehold  prcmifii 
deviled  to  the  wife  fliould  be  liable  to  dHcbargc^  the  mort* 

Otj.  The  peribnal  eftate  it  the  natural  fiind  for  debts,  and 
according  to  die- decree,  made  bj  his  b»n»ur  in  Sir  PeUr  &«/s 
cafe,  where  the  fiuher  the  mortgagor  djriog  iateftnte^.and 
leaving  a  mortgage  upon  hit  real  eftate  made  b)r  himfdf»  tk 
4)erfona]  eftate  was  applied  to  pay  off  the  mortgage,  vHieickf 
the  younger  children  were  left  deftitute :  fo  by  the  fime'res- 
fon,  in  this  caie,  die  leafebold,  though  fpecifically  deriled  is 
the  wife,  yet  being  perfonal  eftate,  nmft  be  liad>le  to  pay  die 
debt  due  by  the  mortgage ;  efpecially  in  iiivottr  of  the  heiri 
who  otherwife  would  be  very  flenderly  provided  for,  and  in  a 
worfe  condition  than  his  younger  brothers. 

But  tht  mq/lertffbi  r$B$^  after  taking  time  to  conlider  of  iC, 
and  being  attended  with  ptecedents,  decreed  that  as  the  tefta* 
tor  had  charged  his  real  eftate  by  this  mortgage,  and  oojdis 
other  hand  fpecifically  bequeathed  the  leafehold  to  his'i^ 
the  heir  (hould  not  difappoint  her  legacy  ( i )  by  laying  the 
mortgage  debt  upon  it,  as  he  might  have  done,  had  it  not 
been  fpecifically  devifed  ;  and  though  the  mortgaged  prcmifies 
were  alfo  fpecifically  given  to  the  heir,  yet  he  to  whom  they 
were  thus  devifed,  muft  take  them  cum  onerij  as  probably  they 
were  intended.  That  by  fuch  conftruSion  (0)  each  devife 
would  uke  efie<5l,  {viz.)  the  leafehold  eftate  go  to  the  de- 
vifee  thereof,  and  the  heir  enjoy  the  freehold,  though  fubjed 
to  the  burden  with  which  the  teftator  in  his  lifis-time  had 
charged  it ;  and  this  refolution  did  not  in  the  leaft  interfere 
with  that  of  Clifton  and  Birt  (^),  becaufe  in  the  latter  there 
was  no  mortgage. 


(l)  So,  Tipf^ing  v.  Tipping,  poft.  730. 
Davis  v.   Garaijter,  poll.    2  vol.    190. 


Riiffr    V.    ff'agfr,    poft,    2    vol,    335- 
Ctaplin  V.  Cbapltn^  poft.  3  vol.  367. 
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Holditch  verfus  Mift.  Cafe  200. 

^  Lord  Chan-  ' 

^HE  plaintiff  having  been  one  of  the  late  dircftors  of  the      p  ^^^^^, 
South'fea  company,  was  fued  at  law  for  800  /.  he  having    o„g  ^^  ^j,^  |,\g 
taken  that  fum  of  the  defendant  for   400/.  South-fea  ftock,    <»'rcaDr«  of  rhe 
ivhich  he  had  (as  he  affirmed)  put  into  the  fubfcription  books    panyowesmo- 
in  the  name  of  one  Mrs.  Pecky  whereas  upon  fearch  in  all  the  ^tlo^tTzt^iziutt 
books  it  did  not  appear  that  there  was  any  fum  whatfoever  fet   ^'™  >^  i>^>. 
down  in  the  name  of  Peck ;  upon  which  the  defendant  Mi/i   ettatc  is  taken 
brought  an  aftion  againft  the  plaintiff,  as  for  fo  much  money   fheTatcTa^^thd 
received  for  the  defendant's  ufe,  and  obtained  a  verdid.     The    P">vmon  made 
defendant  at  law  now  brought  his  bill,  and  moved  for  an  in-   yet  the  court 
junftion,  urging  that  in  regard  the  late  {a)  zBt  had  vefted  j^na^n" '"' 
all  his  eftate  in   the  truftecs  for  the  50i///>^a  company  and   (tf)7Geo.x. 
made  a  proviAon  for  the  payment  of  his  debts  (being  late  a 
director)  out  of  his  eftate,  the  defendant  Mifi  ought  to  repair 
to  the  trudces  ;  that  it  would  be   extremely  hard    to  permit 
the  plaintiff  at  law  to  take  out  execution  againft  the  body  of 
his  debtor,  when  the  legiflature  had  (lifabled  him  from  paying 
any  of  his.  debts,  and  provided  another  method  for  that  pur- 
pofe  5    ihat   it  was  like  the  cafe  of  a  bankrupt,  where  the     [  696  ] 
court  had  not  only  granted  an  injundion,  but  alfo  releafeij  the 
bankrupt,  who,  after  iiaving  given  up  all  his  eftate,  and  fub- 
mitted  to  be  examined,  had   yet  been  arretted   by  a  peevMh   T^^ "  ^"^* 

'  4  *  .    James,  ante 

creditor,  610. 

But  the  lord  chancellor  refufed  to  grant  an  iniunftion,  faying, 
there  was  nothing  of  this  a£l  of  parliament  difclofed  in  the 
pleadmgs  ;  or  if  there  was,  yet  that  the  zA  was  not  made  in  ' 
favour  of  the  late  direftors.  However  afterwards  by  confent, 
the  prcfcnt  truftees  of  the  South-fea  company  paid  the  debt  in 
queftion,  out  of  the  allowance  made  by  the  ad  to  the  plaintiff 
Holditch. 

O  o  3  Mr. 


tifc  lot- 
Lord  Chin- 
cellor 

%  £q^  Ca.    Ab* 
93^    oU   I. 

pardon  I  though 
with  in^xcep- 
ti&n.  ^f  can- 
t«mpt«,  CKtenJ* 

tefnpH  in  mir- 
rym|  inftnt 
vtrdi  of  1  court 
of  cqufty. 


[6973 


(«)  7  Ceo«  J. 
cap.  19.  ^  23. 
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Mft  Phipps  (Son  of  Sir  Conftantinc  Phipps) 
vfrfus  Earl  of  Anglcfca. 

THE  plaintiff  married  the  only  daugbtcr  of  the  late  carl 
of  AnghfiiSt^  to  whom  by  the  marriage  fcttlemcjit  and  the 
will  of  her  father,  15,000/.  was  fecured,  {viz,)  12^000  A  by 
the  fcttlcmpnt,  and  3000/.  by  the  will,  payable  at  her  age  of 
eighteen  or" marriage.  The  whole  was  charged  on  the  late 
earl's  /n)5&cftatcj  but  the  fettlement  and  will  being  made  in 
England^  and  all  panics  living  here^  the  money  was  decreed 
to  be  paid  into  court  with  EngUjh  intercft,  {a)  and  without 
deducing  the  charge  of  the  return  from  Inlands 


>St  WalJb  Tufui  BrightwdU 


hour  ! 


But  the  plalntlfF  having  married  the  young  lady,  without 
the  privity  of  the  committee  the  lady  EHzakth  Ga^er,  to  whom 
flie  had  been  committed  by  order  of  court,  the  l&rd  chamfHor 
declared,  that  this  did  very  nearly  touch  the  honour  and  jufliet 
of  the  court,  and  obfcrved  haw  very  unequal  the  laws  of  the 
latid  were  in  making  it  felony  to  fteal  my  horfe,  and  not 
felony  to  inveigle  and  gain  my  daughter  without  my  confent ; 
wherefore  he  ordered  all  parties  to  be  examined  upon  interro- 
gatories touching  the  manner  of  gaining  the  marriage,  and 
notice  of  the  order  of  commitment. 

However  the  general  {a)  aA  of  pardon  coming  afterwards^ 
tho*  with  an  exception  "  of  all  contempts  and  offences  for 
*^  which  any  profecution  was  then  depending,  and  which  had 
'^  been  profecuted  at  the  charge  of  any  private  perfon  or 
••  perfons :" 

PerCuf^:  This  offence  or  contempt  ending  only  in  the 
punifbment  of  the  party  offending,  and  not  in  relieving  or  re« 
drelllng  the  profecutor^  is  pardoned* 

Memfrmiium^  The  hrd  chanaU^r  made  the  like  determina* 
tioninthe  caufe'of  JT/^  verfus  Kiffin^  where  a  young  inftint 
girl  of  great  fortune  was  committed  to^the  care  of  1  traded 
man  in  Lendon^  a  linnen-draper,  after  which  a  younger  foti  of 
the  committee  married  her,  and  a  woman  who  had  been  one  ^ 
of  the  moft  afiive  inftruments  in  bringing  about  this  marriage, . 
3  being 
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being  big  with  child,  and  near  her  time^  the  hearing  of  the 
complaint  was  put  ofF  until  Aich  perfon  was  brought  to  bed, 
and  in  the  mean  time  came  out  an  zSt  of  general  pardon,  which 
was  held  to  extend  to  this  offence.  So  in  Dr.  Talden^s  cafe 
(who  was  fufpeded  to  have  encouraged  the  infiint  duke  of 
Biauf9rf%  going  from  his  committees  the  dukes  of  Grafion  and 
Portland^  under  whofe  care  he  had  been  placed  by  the  court  of 
of  chancery)  this  offence  or  contempt  was  hkewife  held  to  be 
pardoned  by  the  fame  z&. 


PhXPPS  Of. 

Earl  of  ' 
Anglise4* 


«  Doftor  Davis's  Cafe. 

AN  infant  heirefs  was  committed  to  the  cuftody  of  Dr. 
Davis^  who  was  a  perfon  of  a  very  good  eftate,  and  the 
courfe  of  the  court  being  that  fuch  committee  Ihall  enter  into 
a  {a)  recognizance  with  two  fureties,  conditioned  that  he 
Jhould  not  permit  prfuffer  thi  infant  t$  marry  without  thexonfrnt  $f 
the  court  I  Dr.  Davis  had  been  already  indulged  fo  far,  as  that 
the  court  ordered  his  own  Angle  recognizance  to  be  taken 
without  fureties ;  and  now  the  dodor  petitioning  that  the  re- 
cognizance might  be  made  different  from  the  common  courfe, 
{viz.)  to  be  bound  that  the  infant  heirefs  (hould  not  with  the 
conjent^  privity^  or  connivance  of  the  doHor  be  married  to  any 
perfon  without  the  confent  of  the  court ;  it  was  urged  to  be 
unreafonable  that  the  recognizance  (hould  be  otherwife  pen- 
ned, or  that  an  honeft  committee  (hould  be  liable  to  the  for- 
feiture of  his  recognizance,  or  be  undone,  if  a  ra(h  infant 
would  without  the  privity  of  his  guardian  fteal  a  marriage  ; 
for  at;  this  rate  a  guardian,  without  any  default  in  him,  might 
forfeit  his  recognizance  ;  and  as  the  court  would  not  in  fuch 
cafe  order  the  recognizance  to  be  fued,  fo  to  encourage  an 
honeft  guardian  to  a<^,  it  would  be  but  juft  to  have  this  ex« 
plained  in  manner  as  defired ;  efpecially  as  the  petitioner  in 
the  prefent  cafe  was  a  gentleman  of  a  very  good  chara<3:er  and 
eftate. 

Mr.  Talhot  contra:  The  courfe  is  to  enter  into  a  recogni- 
zance not  to  fufFcr  the  infant  to  marry  without  the  confent  of 
the  court ;  and  if  the  ward,  without  the  privity  or  default  of 
the  guardian,  fteals  a  match,  the  committee  is  fafe  in  the 
juftice  of  the  court  from  having  his  recognizance  put  in  fuit ; 

O  o  4  fo 


Cafe  202. 
Lord  Chan 
cellor 
Parker. 
%Eq.  Ca.  Ab. 

754*  P>-a- 
Committee  of 
an  infant  heir« 
cfs  having  given 
%  recogf^sance 
conditioned  that 
he  diould  not 
fuiFer  the  infant 
to  marry  with- 
out the  confent 
of  the  court; 
the  form  of  this 
recognisance 
moderated,  via. 
««  That  the  in. 
fant  ihall  not 
marry  with  the 
committee*! 
privity  without 
the  con  feat  of 
the  court.'* 
(4)  Set  the  cafe 
of judge  Eyre 
verfut  Lord  ■ 
ShaftAiury, 
vol.  II.  102. 

[•698  ] 


^Tini  of  the 
ourr  not  tv  te 


fo  that  tht  dtik^or  is  now  miilrufting  the  juflice  of  the  courV 
whofe  *  fettled  forms  ^re  not  to  be  altered  to  pleafe  the 
humour  of^ny  perfon  ;  befides  if  the  forms  are  to  be  altered 
in  favour  of  d  oil  or  Davht  they  mufl  by  the  fame  rcafon  be 
liable  to  be  altered  at  the  requetl  of  any  other  committee. 
With  refpe£t  to  the  do^gr's  chsraflcr,  furcly  every  cominittee 
is  tskeii  Ly  the  court  to  be  a  fair  nnJ  hone  ft  rrian,  other  wife  il 
V^ould  hardly  have  intru^led  him  with  the  ^ardtaiifliip  :  but 
farther^  as  this  is  the  conftant  form  of  recognizances  in  fuch 
cafes,  fo  is  it  fouiiJi^^^  on  good  reafon,  fincc  it  might  be  very 
diificult  to  prove  r1  riT  the  committee  was  privy  or  conlentlfig 
%o  the  marriage,  though  in  fafl  he  really  were  fo. 

L&rd  chamdkr  :  I  would  be  very  tender  of  altering  the  fet- 
tled forms  of  the  court  to  fatisfy  a  capridious  humour  ^  but 
this  cafe  differing  in  its  ciicumfiances  from  the  common  one, 
and  as  I  allowed  the  alteration  of  the  form  of  the  recogni- 
^ance  in  favour  of  Mr,  La^^  to  whom  I  lately  committed  an 
Infant  hcircfs,  fo  let  this  be  altered  in  the  fame  manner,  (Ws.) 
ihr.t  the  infant  fliall  not  be  married 'without  leave  of  the 
court,  by  the  confcnt,  privity  or  connivance  of  the  coia- 
inittce, 


D  E 
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Bagwell  verfus  Dry.  (i).  Cafe  loj. 

Lord   Chra* 
S,  inter  aP  bequeathed  the  furplus  of  his  perfbnal  eftate         celloi" 

unto  four  perfons  equally  to  be  divided  between  them     Macclb««\ 

fliare  and  fliare  alike,  and  made  A.  B.  his  executor  in  truft.        ^^^li^' 

One  of  ^  four  rcfiduary  l^gjitees  died  in  the  life  of  the  tefta-  344?  pi/j. 

tor,  Hffer.  which  the  tcftator  dicd|  t^d  the  qucftion  being,  ^J^J^^  ^ 

to  whom  the  fourth  part  d^vifed  to  the  r^Qduary  legatee  (who  Turpiusofhu 

died  in  the  life  of  the  (eftator)  fhoqld  belong  ?  t^Vour  4tt«Un 

and  leaves  J.  S* 
executor  in  truft«  One  of  the  four  diet  in  the  life  of  the  teftator  ;  hit  ihare»  as  fo  muc)|  ff  th(» 
tellator*!  eftate  undjfp<)fed  of  b^  the  wiU>  (hall  |0  according  to  the  ftatute  of  diftri^ution* 

'  The  hrd  chancellor^  after  time  taken  to  confider  of  it,  did 
this  day  deliver  his  opinion,  that  the  teftator  having  devifed 
his  refiduum  in  fourths,  and  one  of  the  refiduary  legatees  dying 
in  his  life-time,  the  devife  of  that   fourth  part  became  void, 
and  was  as  fo  much  of  the  teftator 's  eftate  [a)  undifpoied  of  by  («)  See  the  cafe 
the  will  J  that  it  could  not  go  to  the  furviving  refiduary  le-  ^ulfifrirf * 
gatees,  ijeca^ife  ^^ch  of  thepfi  had  but  a  fourth  devifed  to  them   SuffoUc,  ant« 
in  common,  ai^d  the  c^eath  of  the  fourth  refidus^ry  legatee 
could  not  avail  theip^  as  it  would  have  done,  had  they  been      [  701  ] 
all  joint  legatees,  for  then  the  (hare  of  the  legatee  dying  in 
the  Jife  of  the  teftator,  would  have  gone  to  the  furvivors.     {b)   ^]^^^'^'  9«  I 
But  here  the  refiduum  being  devifed  in  common,  it  was  the 
fame  as  if  a  fourth  part  had  been  devifed  to  each  of  the  four^ 
which  could  not  be  increafed  by  the  death  of  any  of  them. 


(1)  Reg.  Lib.  A.  1720.  fol.  365, 

(2)   So,  Page  V.  Page^  poft.  2  voh       quefl  is  revoked  as  to  one  refiduary  le- 
489.     ilf^ffv.  7k/«ir,  2  Stra.  905.   Owen      gatee,   Chejlyn   v*     Crejpwell,     6.  Bro* 
V.  O-weitt   I  Atk.  494.     Peat  v.  Chap-       ?•  C.  I. 
man^  1  Vez.  542.     So,  where  the  be* 

His 


¥ 


Uh  krdjbip  farther  declnrcdt  that  this  fiiare  could  not  go  to 
the  executor,  he  being  but  a  bare  executor  in  trufV,  and  coo* 
fequendy,  that  it  muft  belong  to  the  tcftaror's  next  of  kin, 
according  to  the  {(atute  of  diftribution,  as  fo  much  of  the  per« 
foEial  eflate  remaining  undifpofed  of  by  the  will,  and  that 
as  to  this,  the  executor  was  t  tmftee  for  fucb  next  of 
kin  t* 


I 


f  Sec  this  cafe  cited  in  Farrip^tan  and  Knight fy,  Prccedenu  ia  Chancsa;,  567* 
But  the  report  there  is  not  warraDted  by  the  rrgi iter's  book. 


Cafe  204- 

l»ord  Chan* 
ccUor 

ilUn^ejc  the  huf* 

_  tkkrthcwifc* 
ifao*  hn  IriJh 
^  crcH,  coiti- 
Jniticd  for  n^t 
pTDdudug  ^\m* 


[    702    ] 


Lord  Wcnroan's  Cafe. 

ACommiflion  was  granted  to  enquire  of  the  iJeocjr  of 
lunacy  of  the  lord  Wenman^  and  upon  the  meeting  of 
the  commiffioners,  they  who  hid  him  in  their  cuftody  were 
dcfired  to  produce  him,  but  being  refufed,  the  krdchanaUsr 
made  an  order  for  the  producing  of  lord  Wgnman.  Wliere- 
upon  after  great  delays,  and  after  the  lady  Wmman  his  wife 
had  been  ordered  to  attend,  and  it  alfo  appearing  by  aflldavits, 
^atiKe  had  been  with  ber  hufband,  and  been  inftrumental  m 
removing  him  from  place  to  place,  in  order  to  evade  his  being 
produced: 

The  Icrd  chancellor  ordered  the  lady  Wenman  to  be  committed 
to  the  Fleet ;  faying  it  was  great  imprudence,  as  well  as  ob« 
ftinacy  in  her,  not  to  do  what  (he   could  for  the  producing 
berhu(band,  who  upon  the   affidavits  that  had  been  niade, 
could  not  but  be  thought  a  lunatlck ;  for  if  he  were  found  fo, 
his  wife  muft  have  the  commitment  of  his  perfon,  and  alfo  an 
allowance  made  her  fuitable  to  the  eftate  and  greatnefs  of  his 
quality ;  and   it  not  being  pretended  that  the   lord  JVinman 
was  an  ideot  a  nathitaiCy  his  eftate  muft  be  all  accounted  fer» 
and  theperfonal  eftate  would  upon  his  death  without  children,, 
go  one  moiety  thereof  to  her.     That  the  taking  of  this  ac- 
count would  fave  the  eftate  from  imbesilment,  to  the  benefit 
of  his  family,  and  where  there  was  fuch    a  prefumption  pf 
lunacy,  the  wife,  though  otherwife  under  the  power  of  the 
hufband,  might  well  be  fuppofed   to   have  him   under  her 
power. 


l)c  TciTO,  S.  Trin.  2721; 

^Jfy^  His  krdjhip  obferved,  that  it  would  be  a  icandal  to  the  Lord  Wtir* 
court,  if  this  matter,  {yi%.)  the  contempt  of  not  producing  the  ***"  *  ^**^ 
lord  Wenman^  were  not  punifhed  after  fo  long  time  given  for 
that  purpofe ;  alfo  an  intolerable  hardihip,  if  the*  profecutor 
of  this  commiiSon,  after  fo  many  delays  and  fo  long  an  ex** 
pefiation,  (hould  be  without  remedy ;  not  to  mention  the  re» 
fle£tion  it  would  bring  on  the  juftice  of  the  court,  which  his 
lordfhip  faid  fhould  not  Mi  in  his  hands  ;  and  though  he  did 
this  with  great  re]u£bnce,  in  refped  of  the  quality  of  the  per- 
fon  Whom  he  committed,  yet  iince  the  juftice  and  honour  of 
the  court  were  fo  immediately  concerned  in  this  matter,  It 
was  of  abfolute  neceffity. 

Note%  Afterwards  a  jury,  by  inqutfition  found  the  lord 
Wenman  a  lunatick,  and  the  cuftody  of  his  perfon  was  granted 
to  his  wife,  {he  being  difcharged  from  her  commitment. 

♦  The  Duke  of  Beaufort  verfus  Berty*  Cafe  105. 

Lord  Chan* 

TH  £  late  duke  of  Beaufort  by  his  will  appointed  Jarms         cellor 

BertyztiA  Dcddington  Grm// efquires,  guardians  of  his  Macclbi. 

two  fens,  the  prcfcnt  duke  and  his  younger  fon  the  lord  Ndel  q^^^^^^'^ 

Somerfit ;  and  upon  a  petition  by  the  duke  and  dutcbefs  of  pointed  by  wiu 

Grafton^  and  the  duke  and  dutchefs  of  Portland  (being  near  re-  ^"ute  of  i»*  * 

lations  of  the  prefent  duke  of  Beaufort  and  his  brother  the  p****  *•  "?•  H* 

*  ^  ■'  have  no  more 

lord  NoeU  both  infants)  praying  that  the  lord  NoeU  who  at  this  power  than 

ffme  went  to  JVeftminfler  fchool,  might  be  removed  to  Eaton^  focage^d"are 

I  objcflcd,  that  the  two  guardians  being  appointed  fo  by  the  ^Ij^Vf^**^!?!  **** 

will  of  the  late  duke,  until  thefe  noble  infants  fhould  come  to  haviour,orgtY. 

the  age  of  21,  were  in  loco  parentis^  and  had  the  parental  au-  fufpidon,  the 

thority  delegated  over  to  them  by  the  father's  will,  who,  by  courtofchm- 

.      /»  ^.         ^  ,      •  ,  ,./     eery  will  inter- 

theftatute  of  12  Car.  2.  cap.  24.  had  as  much  power  to  da-  pore(i). 
pofe  of  the  guardianfhip  of  his  children,  as  by  the  ftatute  of  C  *7^3  ] 
32//-  8.  a  man  hath  to  difpofe  of  his  lands;  that  the  two 
guardians  defiring  that  the  lord  Noel  fhould  continue  at  JVeft^ 
tninjler  fchool,  until  he  was  fit  to  go  from  thence  to  the  uni- 
verfity;  and  this  being  alfo  the  defire  of  his  father  the  late 
duke,  it  was  fubmitted,  whether  the  court  would  interpofe  in 


(j)  Vide  Harg.  Co.Litt.  S8,  b.  notes^  la^  13,  14,  15,  i6. 

this 
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TM,^  x^bhtltA. 


«.   Bl^Tf  t 


C7«*3 


.■« 


(tf)SMtliecafc 

fkctekk»poi. 


That  indeed,  formerlyt  when  Mr.  Grevilt  one  ef 
Ae  gurdiuB  certified  diat  be  diought  it  proper,  upo^  lord 
JXmPi  firft  coming  to  W^minftir  (chool,  end  bclkng  ttmdi  !■• 
di^poAd  in  bis  bealtb,  to  remove  him  from  thence,  and  while 
te  two  guardians  difiered  (the  other  guardian  Mn  Birtf 
Wog  againft  his  removal :)  it  was  realbnable  that  the  greas 
t  leal,  which,  has  a  fuperintendency  over  all  infiuits,  flumld 
inteipoft;  eUe  there  would  be  a  fiulure  in  the  diio  ednoadon 
of  the  infiuit  i  but  when  both  die  guardians  had  agreed  tfast 
IKglM^tfT  fchool  was  die  propeveft  (chool  for  lord  HM^  it 
VK  hoped  the  court  would  not  fend  him  to  £at9H^ 

It  was  admitted,,  that  in  cafe  the  guardians  flMudd  milbe« 
have»  the  court  might  interpoie,  upon  a  prefmQpMco,  thai  the 
teftator  himlelf  woi|ld  not  have  intrufted  the  guardians  with 
diis  powcTt  had  he  fore&en  they  would  have  abufed  it. 

Upon  which  lord  MaedisfiiU^  with  feme  warmth  (aid,  dut 
die  guardians  were  (a)  but  truftees,  and  that  the  ftatute, 
hj  enabling  the  fiuher  to  devi(e  the  guardianfhip  of  his  children, 
did  no  more  than  impower  the  fadier  by  will  to  cbu(e  a  dif^ 
(erent  perfiMi  fimn  him  or  her  that  would  have  been  guardian 
in  focage ;  a  different  perfon  than  what  the  law  would  have 
appointed,  and  to  continue  that  guardianfhip  to  a  different 
time  than  the  guardian(hip  in  focage  would  have  cai\tinued, 
(vfs*)  until  twenty-one  inftead  of  fourteen.  But  that  ftilla 
guardian  appointed  according  to  the  ilatutc,  had  no  more 
power  than  a  guardian  in  focage ;  and  as  the  court  could  in- 
terpofe  where  there  was  a  guardian  in  focage,  fo  might  it  alfo 
do  in  a  cafe  of  a  guardian  by  the  ftatute,  both  being  equally 
truftees;  that  fuppofe  one  ihouid  devife  lands  to  truftees  to 
fell  for  fuch  a  price  as  they  fliould  think  fit,  for  payment  of 
debts,  there  could  be  no  doubt  but  that  this  court,  at  the  de- 
fire  of  any  fingle  creditor  might  and  would  interpofe,  and  order 
the  edate  not  to  be  fold  as  the  truftees  fiiould  think  fit,  but  for 
the  heft  price  before  the  mafter  \  and  as  the  court  would  in- 


f  Oqc  dcvilW  the  guardianfhip  of  his  child  to  his  wife  and  4-  but  if  his  wjfe 
fliould  marry  again,  then  the  wife  and  A,  to  fix  upon  another  guardian  :  the  wift 
did  marry  again  b  t  would  not  agree  with  A,  to  choofe  a.nothcr  gunxdian. 
Refolved.  tH.;t  it  devolved  upon  the  court  of  chancery  to  appoint  a  guardian* 
Darcj  \tT(M%  Lord HQiderHc/s^  Trin*  1725,  by  lord  £ing.  • 

terpofe. 
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tttpoky  where  the  eftate  of  a  man  was  devi&d  in  truft^  fo  wbuld 
it  a  fortiori  concern  it&lf,  on  the  *  Cttftody  of  a  child's 
being  devifed  to  a  guardian,  who  was  but  a  perfon  intruftid 
in  that  cafe,  fince  nothing  could  be  of  greater  concern  than  the 
education  of  infants,  and  more  efpecially  of  this  noble  \otA^ 
in  whom  the  pubHck  was  interefted,  and  from  whom  kis 
prince  and  country  might  judly  have  expe£lations.  As  to 
what  was  faid  of  a  gu^dian^s  being  in  hco  pd^fintis^  the  folicitor 
^eheral  replied,  that  there'  was  a  diverfity  betwixt  a  natural 
parexi^and  a  guardian,  for^-that  if  thie  latter  was  for  marrying 
a  ward  under  his  quality,  it -was  moft  ufual  for  this  court  to 
interpoie;  but  not  fo  in  cafe  of  a  father's  0ndca?ourillg  to 
marry  his  infant  child  to  one  beneath  him. 

But  lord  chancellor  faid,  this  court  would  and  had  intelpoiedf 
even  in  the  cafe  of  a  father,  as  where  the  child  had  an  eftate^ 
and  the  fiither,  who  was  infolvent  and  of  an  ill  chara£ler, 
would  take  the  profits,  there  the  court  has  appointed  a  re-* 
ceiver,  as  was  done  in  the  ciUe  of  Kljfn  rerfus  Kiffln.  Like- 
*wife  in  anfwer  to  the  objeAion  that  die  court  fhould  not  inter- 
pofe  until  the  guardians  have  mifbehaved  ^  bis  lordjhip  obferved, 
that  priventing  juflia  viras  to  be  preferred  to  punijhing  juflice ; 
and  that  he  ought  rather  to  prevent  the  mifchief  and  mifbe- 
haviour  of  guardians,  than  to  puni(h  it  when  done.  That  if 
any  wrong  fteps  had  been  taken  which  might  not  deferve 
punlfhment,  yet  if  they  were  fuch  as  induced  the  [leaft  fufpi- 
cion  of  the  infant's  being  like  to  fi^er  by  the  condu<3:  of  the 
guardians,  (as  there  were  in  this  cafe)  or  if  the  guardians 
choie  totmake  ufe  of  methods -that  might  turn*  to  the  prejudice 
of  the  infant,  the  court  would  interpofe,  and  order  die  contrary ; 
and  that  this  was  grounded  upon  the  general  power  and  jurii^ 
diction  which  it  had  over  all  trufts,  and  a  guardianihip  was 
moft  plainly  a  truft. 

But  it  appearing  that  lord  AW  was  recovered  in  his  health, 
and  had  made  a  confiderable  progrefs  in  the  fchool,  and  that  a 
new  method  of  inftrudling  him  might  retard  his  learning : 
the  court  fufpended  that  part  of  the  order  which  had  been  be- 
fore made  for  removing  him  from  Wejlminfier  to  Eaton^  the 
lord  chancellor  acquainting  his  lordfhip,  that  while  he  behaved 
himfclf  well  and  regularly  at  Wefin^inftcr  (which  it  was  not 

doubted 


BiAtvoar 
^.  BaaTT* 


Thji  court  ivSQ 
interpoffy  af 
guardians  give 
occafit>iitof«(- 
ped  their  be« 
haTiour*^ 
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-Dsketf      tfevlited  hoik  hte  wWU  do)  he  ftottld  ftsy  tbeie  %  but  if  other- 
Bi A«f#»«     ^j^^  ^  ^j^^  ^^^Qiiu  xtmote  him  to  £«M. 

J  Alio  the  gUtrdianfliip  of  the  infimC  duke  being  devifisd  to 

|yfr.  j9^  end  i^irr  Cr^^^  until  bit  grace  (hould  come  to 

Ige,  i(nd  it  being  recommended  to  the  guardians  to  take  the 
uvice  of  the  Tate  duke  of  Ormni  in  the  education  of  the  iii« 

'ftnt;  I  objeffifd,  t^at  if  the  duke  of'Ormmd  had  been  na. 
turaUy  dead,  tfaia  reibaint  had  been  at.an  end^  and  it  feeoMd 
to  be  the 'famct  the  duke  of  Ora^ni^  being  attainted|  whiA 
Irif  a  ciTil  deikL ' 

Ovai^intan     c .  But.the;.iiottrt  fiud»  ihis  fhewed.that  the  edncatioii  of  At 

^^^^^^^  infimtdukewasnottobenMrdyatthedifcreiionof  thejpaiiv 

tbt«dfk0  oT      diansi  and  there  b^jn^  t  difitbility  in  the  duke  ofOniiMiid^  it 

&ilaM»  i^it     '^eyfiilved  on  the  great  ieal  at  tlie  general  guardian  <^  all  in* 

^f^J^J^   faints  J  wherefore  ft  v?»  dircfled  \^t  in  all  cafes  touching  the 

thtsfc«t£iU     education  of  the  infant  duke,  the  guardians  ihould  apply  to^ 

and  advife  with,  the  duke  and  duchels  of  Grafi$ttf  the  ducheft 

being  the  atti^t  .1^  the  in&iit  duke,  and  Itkewife  with  the  dub 

and  duchels  of  P$rtknd^  who  were  his  near  relations.    And 

Mr.  ISirtj  the  guardian  defiring  the  duke  might  return  to  (kt» 

ford  where  he  had  been  for  fqme  time,  the  court  referred  him 

to  the  two  noble  dukes  above  mentioned,  for  their  thoughts 

upon  the  matter. 


Cafe  206.  *  Sandys  njerfus  Sandys. 

Lord    Chan- 
cellor        O  I R  Richard  Smufyt  on  bis  marriage  with  Adary  the  daugh- 

Macclbs-     i^  ter  of  the  lady  RolUj  in  confideration  of  the  marriage,  and 

aEq/ci^Ab.     ^^  $000/.  portion,  by  indentures  of  leafc  and  releafe,  dated 

643.  pi.  13.       the  nth  and  lath  of  j/pril  1698,  fettled  lands  of  the  value  of 

See  the  cafe  of  ^     ,  .       ,   '  r  w  .  /-«...     ^  .* 

Butler  tnd Dun-  587  /•  per  annum  \ti  the  county  of  Kent,  to  the  ufe  of  himielf 
A^t'erfonsSf '  ^^^  '*f^»  remainder,  as  to  part  of  the  prcmiflcs  (amounting  to 
term  fold  for  ^qq  /,  pg^  annum,)  to  his  intended  wife  for  her  life  as  a  join- 
4aughter*s  per-  ture,  remainder  to  the  firft,  iic,  fon  of  the  marriage,  in  tail 
*"'  -      male,  remainder  to  truftees  for  500  ytzxs,  fans  wafte,  in  truft 

^  '  '  ^  to  raifc  portions  for  daughters,  the  fame  to  be  raifed  by  fale 
or  mortgage,  or  by  rents,  iflues  and  profits,  {viz.)  5000/.  if 
but  one  daughter,  6000/.  if  more  than  one,  and  to  be  paid  at 
the  daughters  age  or  ages  of  twenty-one,  or  marriage,  if  after 

fourtccnt 


fion 
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fourteen,  or  under,  if  with  the  confent  of  the  mother  an4  two  Savdys  v. 
other  perfons  if  then  living;  with  power  for  Sir  RichtM  ^^hdys. 
Sandy$  to  make  a  jointure  of  150/.  pir  annum  on  a  fecond 
wife,  and  in  the  deed  there  were  lands  of  187  /•  pir  annum,  in 
tirijbirey  fettled  on  Sir  Richard  and  his  heirs.  Sir  Machard 
had  iflue  four  dapgbters  .and  no  fon  by  his  firft  wife,  and  on 
her  death  married  again. 

The  eldeft  daughter  after  her  age  of  fourteen  married  the 
plaintiff,  who  brought  this  bill  for  the  raifing  of  his  wife's 
1500/.  (being  a  fourth  part  of  the  6000/.}  in  the  lifp-time  of 
her  father.  On  hearing  of  the  caufe,  the  fcantinefs  of  the 
eftate  being  infiiled  upon,  and  that  it  would  be  greatly  detri- 
mental to  feU  of  mortgage  the  reveriion  in  the  life  of  the 
father^  efpecially  as  the  daughters  had  other  provifions  left 
them  by  their  grandmother ;  and  that  this  matter  of  truft  was  [  708  j 
•ntirely  in  the  difcretion  of  the  court:  It  was  referred  to  a 
mafter,  to  ftate  the  valu  of  the  eftates  comprifed  in  the  fet-» 
dement. 

And  the  cafe  coming  on  afterwards  {a)  before  the  Urd  («)Janaar]rft(j 
chamittor^  it  was  urged  on  behalf  of  the  plaintiff,  that  the 
truft  being  to  raife  portions  by  mortgage  or  fale,  payable  at 
marriage,  if  after  the  age  of  fourteen  ^  and  the  daughter  hav- 
ing before  her  marriage  attained  that  age,  her  portion  ought, 
by  the  exprefs  words  of  the  deed,  now  to  be  raifed  by  fale  or 
mortgage  of  the  term ;  that  the  intention  of  the  truft  was  to 
have  the  portions  raifed  fo,  as  that  the  daughters  might  be  pre- 
ferred in  marriage  at  feafonable  times,  and  not  wait  until  the 
father's  death,  when  they  might  be  upwards  of  forty  or  fifty, 
and  paft  the  proper  age  for  marriage  $  that  this  appeared  the 
more  reafonable  in  the  prefent  cafe,  forafmuch  as  the  father  had 
received  5000  /.  portion  with  the  mother,  apd  was  but  to  add 
1000/.  to  it,  which  the  intereft  of  50C0/.  would  in  a  little 
time  produce,  and  feveral  precedents  in  point  were  cited, 
(v/z.)  Greaves znA  Maidifon^  T.  Jones  20 1.  C?r^/and  Maid- 
it;r//,  Salk.  159.  G errard  {b)  znd  Gerrardj  Stanyforth  {c)  and  (^)iV«rn.4<t. 
Stanyforthf  and  particularly  lord  y////«^/tf«'8  cafe,  where  a  re-  (0»V€rn.  460. 
verfion  was  fold  for  payment  of  daughters  portions,  which  fell 
into  poffeffion  within  a  (hort  time  after  the  fale.  That  the 
mortgaging  the  rcverfion  could  be  no  prejudice  to  the  father; 
for  whether  there  was  a  mortgage  or  not,  ftill  the  portion 

muft 


Ih^^V  ^*    mtaft  6UT7  iflterefty  and  ihe  eftate  be  cluui;gad  therewMi  A«il 
~»*^T**      dittimcofitfbccoiniDg.duc. 

Alfo  ihert  being  a  provffo  ill  the  deed,  diat  the  p<irtioiii« 
any  part  thereof  fliould  not  be  railed  Until  they  bcfeame  duq 
this  f#as  laid  to  be  an  argbmeiit  of  thte  Intetitiali  of  the  pafricfi 
that  triieh  they  betame  dile  they  fltonld  be  hdfed. 

t  709  j  .  L$rd  cbmuiUor:  The  felling  or  mortgaging  reVerfioni 
feedofS  a  great  hardlhip,  being  in  dlBtA  to  ruin  a  family^  £01  die 
iraiOhg  dS  dau^fers  pohiobs  i  and  diereftire  I  will  not  gb  tot 
ttep  flbther,  than  precedehts  ftall  force  me.  This  medxod  can* 
ii6t  ftil  of  tempting  daughters  to  dif6bedience  towards  their  &• 
'thers,  and  encouraging  improvident  marriages.  Had  the  per* 
don  been  intended  to  be  railed  by  fide  of  thie  reverfionary  term 
in  die  lather's  life-time;  it  fliould  (and  in  my  oilihion  would) 
I  ^''.  have  been  lb  elcprefled.    Sy  the  lame  realbn  that  areverfitti- 

afy  term  maybefptd  for  the  raifiiig  daughters  portions,  fo  inay 
itbe  ibrthe  railing  portions  fot  younger  childfen  by  Virtue  of 
the;  common  claufe  in  marriage  fcttlements  to  that  ptirpofe} 
*'^   .  -  lAiiA  would  be  ruining  an  heir  at  law  for  the  fake  of  ydonger 

children*  The  Intention  feems  to  have  been  ag^inft  any  file  or 
mortgage,  until  fuch  time  as  the  truftees  could  take  the 
profits  ',  the  word  [profits]  Handing  in  oppofition  to  the  words 
[fale  or  mortgage;]  and  the  cafe  of  the  mother's  leatiiig 
daughters^  which  Ihould  claim  their  portions  againft  their 
father,  does  not  appear  to  have  been  within  the  view  of  thofe 
who  made  the  fettlement. 

But  at  length  {anim  reluSlante)  his  lordjhlp  decreed  that  the 
truftees  (hould  fell  or  mortgage  a  fourth  part  of  this  term  of 
five  hundred  years  (fubjeft  to  the  father's  power  of  making  a 
jointure  upon  his  fecond  wife)  for  the  raifing  a  portion  of 
1500/.  and  intereft  from  the  marriage;  faying  that  though 
this  was  a  matter  of  truO^,  yet  flnce  all  the  contingencies  had 
happened,  and  nothing  remained  to  fufpend  the  execution  of 
fuch  truft  of  the  term,  and  It  did  not  evidently  appear  but  that 
the  parties  intended  the  portioifs  Ihould  be  raifed  out  of  the 
reverfionary  term ;  therefore  he  did  not  look  upon  it  to  be 
within  the  difcretion  of  the  court,  any  more  than  in  the  option 
[  710  ]  of  the  truftees,  whether  they  would  or  would  not  raife  the 
money;  but  faid  it  was  a  thing  not  to  be  encouraged.  That 
2  as 
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m  to  ^Iiat  had  b^A  objea^  of  th^  datighteit  hivi%"  offiir    "^SikW^. 
provifions  left  thcih  by  their  grandmother,  he  did  not  think     ^^^^^V 
that  material ;  for  if  they  had  a  right  to  their  portion^  by  the 
fbttlement)  they  ought  not  to  Ibfe  that  right  by  another  xtla« 
fion'^  kindntfs  itt  lektbg  them  a  fimher  provifion. 

Frederick  ver/us  Frederick,  Cafe  207. 

T.         .  -     Lord  Chan* 

HIS  bill  was  brought  by  Leonora Fredirici  widow  for        cellor 
the  performance  of  her  marriage  agreement.  M  acclbi- 

PIELD. 
I  Stra*  4c 5.  One  for  ft  vftluftblc  tonfiderfttloU  cMlthi£(«  to  bt  t  freeman  of  Loftlon>  but  dies  before 
Ke  hli  taken  up  hi§  freedom,  his  perfonal  eilatc  iiiall  be  divided  u  if  he  bad  been  ft  freeman^  but 
|lit  children  not  to  be  citjr  orpbans* 

Thonia's  ffidenci  cCq.  {oh  of  Sir  yohn  Predirick  knt.  late 
lord  mayor  oi  London^  in  January  16749  applied  to  marry  the 
plaintiff  Leonora,  one  of  the  daughters  of  Ovaries  Marefco^  who 
was  an  orphan  of  the  city  of  Londoh  (beihg  daughter  of  a  free* 
man;)  and  the  marriage  being  agreed  upon  between  the  r^« 
lations  on  both  fides.  Sir  John  Fredericky  by  indentures  of 
)eafe  and  releafe,  fettled  diverfe  houfei  of  330/.  per  annum  to 
the  ufe  of  Thomas  Frederick  (his  fon)  for  life,  remainder  to  the 
i^\z\nt\S  Leonora  his  intended  wife  for  life  for  her  provifion, 
remainder  to  the  firft,  ^c.  fon  of  the  marriage  in  tail  male,* 
remainder  to  truflees  for  1000  years  for  daughters  portions  if 
no  iflue  male. 

And  by  another  dce^  of  the  fame  date,  the  funi  of  6500/. 
which  was  Sir  John  FrednicVt  moneys  and  alfo  600  /•  com- 
puted to  be  the  refidue  of  the  plaintiff  Leonora*^  portion  (be- 
yond 5000/.  which  Mr.  Frederick  the  hufband  was  to  receive] 
was  aifigned  over  in  truft  to  be  laid  out  in  a  purchafe,  and  to 
be  fettled  on  Mr.  Frederick  the  then  intended  huftand  for  his  [  711  ] 
lift,  remainder  to  the  plaintiff  Leonora  the  intended  wife  for 
her  life,  with  remainder  to  the  firft,  Vc.  fon  of  the  mar- 
riage. 

Afterwards  and  before  the  marriage,  the  plaintiff  i^c««ni 
being  an  orphan,  and  confequcntly  the  licence  of  the  court  of 
aldermen  (who  are  guardians  of  the  city  orphans)  being  ne- 
ceffary  to  the  marriage  to  avoid  being  liable  to  commitment^ 
application  was  made  to  the  court  of  aldermen  for  their  con^ 
(ent :  whereupon  an  entry  was  made  at  a  fpecial  court  held 
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•d»  15^1  of  Fdrmtf  1674^  No.  %z.  ^  That  «t  dib  coviC 
^  licence  is  granted  to  Lnn^ra  MBfifcH  one  of  the  dau^tto 
^  and  orphans  of  Qmrks  Mar^  late  citixen  and  «-— •  of 
^  Lmdm  deceafi^l,  to  marry  Th§nutt  Fnimck^  efq.  ton  wai 
**  heir  apparent  of  Sir  J^  FndtrUk^  knt.  and  aldennan^  pfo> 
^  vided  that  Mr.  Common  Serjeant  do  approve  of  the  fetde- . 
^  ment  made  upon,  the  (aid  orphan,  and  figoify  the  fame  10 
^  this  court."  And  the  faid  Sir  J$hn  Frdtriek  did  dwR 
promife  and  engage,  that  if  the  fettlement  (hoiild  noC  pcote 
fttisfiidory  to  the  common  feijeant,  and  to  the  comrt,  dnt 
he^ould  make  up  and  enlarge  the  fame  to  the  iktiaftAion  ef 
thej  court ;  and  the  faid  Mr.  Frtiifici  being  diereunto » 
quired,  did  promife  and  engage,  and  the  Aid  Sir  ydm  did  aHi 
Undertake  on  his  behalf,  to  take  up  his  freedom  of  the  d^ 
widiin  one  year  next  enfiiing. 

No  %%.  At  the  fiune  court  it  was  agreed,  <*  that  when  ii| 
^  perfon  not  free  of  the  city  (hould  addreft  themfelvea  to  ike 
^  court,  for  a  licence  to  marry  any  orphan  of  the  city,  tbit 
^  they  fliottld  be  firft  required  and  urged  by  the  court  to  tsfce 
^  up  their  freedom,  before  the  court  would  give  confeat  Is 
^  fuch  marriage.** 

No.  13.  At  the  fame  court,  upon  the  humble  dcfire  of , 
Mr.  Thomas  Frederick^  fon  of  Sir  John  Fndirick  knight  and 
alderman  of  London^  and  grocer ^  being  capable  of  freedom  by 
patrimony,  but  defiring  to  be  admitted  by  redemption  into  the 
company  of  it  is  ordered  by  this  court  ^*  that  be 

'<  (ball  be  admitted  to  the  freedom  of  this  city  by  redemption 
<*  in  the  faid  company  of  he  paying  to  Mr. 

**  Chamberlain  for  the  city's  ufe  3  s.  4^." 

Mr.  Frederick  performed  no  part  of  the  agreement,  cither  ia 
taking  up  his  freedom,  or  in  laying  out  the  truft  money  in  s 
purchaie. 

March  15.  1680.  at  the  court  of  aldermen  (No.  24)  upon 
fome  debate  had  touching  Mr.  Frederick^  who  had  married 
one  of  the  daughters  of  Charles  Marefco  deceafed,  and  had  not 
taken  up  his  freedom  of  the  city  according  to  his  promife 
made  to  the  faid  court,  at  the  time  when  he  had  licence  to 
marry,  whereby  (he,  in  cafe  (he  furvived  him,  would  not  be 
entitled  to  the  thirds  of  bis  perfonal  cftate,  in  like  manner  as 

the 
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the  widows  of  freemen  were ;  it  was  by  the  faid  court  referred  FridIricic^ 

to  Mr.  Recorder  and  Mr,  Common  Serjeant^  to  pcrufe  and  con-    ir..n.»,c4? 

iider  of  the  fettlement  made  upon  the  faid  orphan  ;  as  a]fo  the 

marriage  agreer^ent,  and  to  fee  if  the  fame  were  made  according 

to  thediredion  and  mtention  of  the  court,  and  Mr.  Fridirick*s 

promife,  and  to  certify  to  the  court  how  they  found  the  fame, 

with  their  opinions  therein.     At  which  laft  court  Sir  John 

Frederick  bx  as  locum  Untns  for  Sir  PatUnce  Ward  the  lord 

mayor. 

Mr.  Frederick  had  two  fons  and  three  daughters,  and  by'hi^ 
will  dated  the  20th  of  May  17 189  gave  to  his  eldeft  foh  John 
1000/.  to  his  fecond  fon  Thomas  looo/*  to  hts  three  daugh- 
ters loooil  each,  and  10/.  to  his  wife  $  and  devifcd  fucfar  [  713  ] 
part  of  bis  real  eftate  as  was  unfettled  to  his  fecond  fon  Thomas 
in  tail,  but  gave  the  bulk  of  his  eftate  to  his  three  grandfons, 
being  the  childrea  of  his  fecond  fon  Thomas  Frederick  \  after 
which  the  teftator  died. 

His  widow  now  brought  her  bill,  infifting  that  her  hufband 
having  made  the  agreement  uifupra^  for  a  valuable  confidera- 
tFon,  {viz.)  that  of  marriage,  and  to  induce  the  court  of 
aldermen  to  confent  to  his  marrying  their  orphan,  he  ought  to 
be  taken  as  a  freeman,  and  in  confequence  thereof,  his  per* 
fonal  eftate  to  be  diftributed  as  fuch,  [viz.)  the  widow  to 
have  one  third,  his  children  another  third,  and  only  the  re- 
maining third  to  pafs  by  the  will.  * 

The  lord  chancellery  after  debate  of  this  cafe  at  the  bar,  took 
time  to  confider  of  it;  and  this  day  (being  the  25th  o(  Jugu/i 
17210  decreed  the  pcrfonal  eftate  of  Mx.  Frederick  to  be 
liable  to  the  cuftom  of  London^  and  that  he  fliould  be  taken  as 
a  freeman  of  London^  he  having  for  a  valuable  confideration 
agreed  to  become  fuch. 

The  demand  is  grounded  upon  this  rule,  that  where  one. 
for  a  valuable  conftdcration  agrees  to  do  a  thing,  fuch  execu- 
tory contrail  is  to  be  taken  as  done }  and  that  the  man  who 
made  the  agreement  fhall  not  be  in  a  better  cafe,  than  if  he 
bad  fairly  and  honeftly  performed  what  he  agreed  to.  This 
is  to  be  taken  as  a  contrail  made  by  the  court  of  aldermen  with 
Mr,  Frederick  himfelf  j  and  now  the  queftion  is,  whether  he 
(ball  by  will  give  away  his  perfonal  eftate,  contrary  to  his 
P  P  2  owa. 
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#wn  igitement?  When  Mr.  FndfrUi  engaged  to  take  vpoii 
himfelf  the  freedom  of  the  city,  it  was  the  fame  as  if  he  M 
agreed  that  the  perfonal  eftate  which  he  might  die  poflefied 
of,  fliould  go  according  to  the  cuftom  of  the  city  of  'Lmdtm 
one  third  to  his  widow,  and  another  third  to  his  chUdreiu 

OhjeQ.  This  is  no  part  of  the  marriage  agreement,  then 
lieing  on  that  occafion  folemn  deeds,  one,  a  (ettkmeot  of  lands, 
and  another  of  money  to  be  laid  out  in  lands,  iiiid  i$  kg  afn» 
vifion  for  the  wife^  in  which  no  mention  is  made  that  iIm 
widow  or  children  Ibould  have  the  benefit  of  the  cuftom  of 
JLond9n. 

Rifp,  It  may  be  admitted  that  this  was  the  agscemeali 
tad  all  the  agreement  that  was  made  between  the  particsi 
(tttz.)  the  relations  on  the  man's  and  on  the  woman's  fids. 
But  ftill  there  were  other  parties  to  be  confulted,  who  wot 
guardians  of  the  infant,  as  being  a  city  orphan;  and  Ae 
agreement  between  the  relations  could  no  wajrs  bind  the 
court  of  aldermen,  being  no  more  than  a  bare  pruptftlu 
to  them.  If  the  court  of  aldermen  had  been  parties  to  die 
agreement,  it  had  been  fomething,  but  they  were  not,  it 
was  res  inter  altos  aifa^  and  however  it  might  conclude  the 
relations,  cannot  conclude  the  court  of  aldermen  who  were 
guardians  of  city  orphans,  and  without  whole  leave  no 
man  can  marry  fuch  orphan,  under  pain  of  imprifonment: 
when  the  agreement  betwixt  the  relations  was  brought  to  the 
court  of  aldermen,  and  laid  before  them  as  a  propofal,  ^for  it 
could  he  no  more)  that  court  might  have  rejedled  the  whole, 
altered  any  part,  or  have  required  an  addition  to  it ;  and  this 
matter  being  before  the  ftatute  of  frauds  and  perjuries,  had 
the  agreement  been  by  parol  only  and  withovU  any  writing,  it 
had  notwithftanding  been  good. 

But  did  the  court  of  aldermen  agree  to  this  propofal  of 
the  relations  made  with  regard  to  the  fettlement  on  this  mar- 
riage ? 

No,  they  did  not;  they  infifted  upon  fomething  farther;  fo 
that  thefe  fettlcments  were  an  agreement  by  thofe  who  had  no 
authority:  whereas  they,  who  had  the  authority  and  were 
guardians  of  the  orphan,  did  not  agree,  but  made  other  addi- 
tional terms,  that  Mr.  Frcdcric^k  fhould  take  upon    him  the 

free- 
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freedom  of  Lond^ny  in  order  to  entitle  his  wife  and  children    F»«»iwc» 

fo  the  benefit  of  the  cuftom;  and  thele  additional  terms  are   pi^g^/i^icg^ 

complied  with  by  Mr.  Fredirick  and  his  father  Sir  John^  f .  /• 

Mr.  Fredirick  the  fon  and  Sir  John  the  father  on  behalf  of  the 

fon,  do  agree  that  he  (hall  become  a  freeman  of  London  vfithin  a 

year  then  next  enfuing :  which  agreement  being  entered  among 

other  the  proceedings  ^nd  orders  of  the  court  of  aldermen, 

and  that  court  being  a  court  of  record,  is  become  matter  o£ 

record  ;  it  is  as  much  fo  as  a  fine  would  be  if  levied  there  ; 

for  it  is  the  concord  between  the  parties ;  and  to  prevent  every 

thing  which  might  look  like  taking  advanuge  of  Mr.  FrtdttUk 

in  gaining  this  agreement  from  him  after  his  aSe&ons  weri 

lettled  upon  the  young  lady,  therefore  Sir  John  Frodmck  the 

father  is  made  party  thereto,  and  undertakes  the  performancit 

on  behalf  of  his  fon.    So  that  there  can  be  no  doubt  of  the 

agreement's  being  made  by  Mr.  Frodorick  and  his  father,  that 

it  was  part  of  the  marriage  agreement,  made  in  confideratioor 

of  the  marriage,  and  of  the  court  of  aldermen's  giving  their 

confent  to  Mr.  Fr/imVi's  marrying  their  orphan,  to  whom 

they  were  a  political  guardian ;  it  appears  to  have  been  made 

upon  a  full  and  valuable  confideration,  and  confequently  ought 

as  near  as  may  be  to  be  performed* 

But  it  is  objeaed  on  the  other  fide,  i/.  That  this  tgred-  [  716  5 
flient  is  not  made  for  the  benefit  o/fhe  wife  and  children^  but  of 
the  city^  that  Mr.  Frederick  who  was  rich  by  marrying  a  city 
orphan  entitled  to  a  confiderable  fortune,  and  was  the  ion  and 
heir  apparent  of  a  very  yrealthy  citizen  who  had  been  lord 
mayor,  (hould  bear  the  burden  of  the  city  offices  |  which' 
might  be  for  the  honour  and  eafe  of  the  city. 

ReJ^.  This  is  a  ftrange  and  monftrous  conftrudion,  that 
while  the  court  of  aldermen  are  doing  not  only  an  honeft  a^, 
but  an  a£l  of  juftice  in  making  terms  for  the  benefit  of  the 
orphan,  this  (hould  be  interpreted  aS  felf-intereft  and  knavery, 
in  taking  care  to  help  themfelves  to  proper  perfons  for  iiipr 
plying  their  burdenfome  oflices.  If  fuch  felf-interefied  and 
di(honeft  view  had  been  entertained  by  fome  of  them,  fiill  the 
reft  could  not  have  been  prefumed  to  come  into  it  y  but  fap« 
pofing  it  to  have  been  the  intent  of  foole  of  diem,  it  wii  preJ 

P  P  3  fently 


Fiiifff  Tcr  fendy  afcervpard^  forgot)  or  rather  appears  never  to  have  hem 
their  intent ;  for  by  a  fabfcqucnt  order  of  a  court  of  ^Idti^ 
ment  where  Shy^hn  Fndmck  the  faiher  was  hcujn  lintm  M 
the  then  lurd  mayor,  it  was  taken  notice  of,  that  Mr,  Frtjf- 
rkk  was  not  become  a  freeman,  whereby  the  orphan  Lgpnmm 
Frtdcruk  would  lofe  her  thirds  (which  {hews  that  the  intetit : 
Of  putting  Mr.  Fndirkk  to  accept  of  his  freedom,  was  that 
his  wife  might  have  her  thirds,)  and  it  was  therefore  referred 
to  the  recorder  and  common  fcrjcant  of  the  city,  to  fee  whit 
provifion  had  been  made  for  Mrs.  FrtdirUk  the  orphan. 

Ohjtti,  The  court  of  aldermen  referred  it  to  the  commofl 
ferjeant  to  approve  of  the  deeds  of  fettlement  made  by  Sir 
C  7^7  J  7*^'*  Friderkk  upon  his  fon*s  marriage^  and  it  is  to  be  pft- 
fumed,  that  the  common  fcrjcant  did  approve  of  them,  which 
deeds  are  ftid  to  he  a  provifion  for  the  wife,  but  menrioi) 
oodiingof  Mr,  Fnd4rkk\  agreement  ta  uke  up  his  frtedom 
of  the  city.  . 

R0^  ttlhould  feem  as  if  only  the  v^!idhy  $/ihi  detdt  *f  fit* 
'ftemtnt^  and  not  ths  value  if  tht  ijhit  ftttUd^  were  referred  to 
the  common  fcrjcant  j  for  as  to  the  va!uc,  the  court  of  alder- 
man eould  li  well  judge  of  that  as  the  common  ferjcantj 
heithcr  is  it  proper  or  ufual  for  counfel  to  give  their  optnioa 
«  upon  the  value  of  eftates,  which   is  no  matter  of  law.     But 

admitting  that  both  the  validity  and  the  value  of  what  was 
fettled  were  intended  to  be  referred  to  the  common  (erjeaot, 
yet  the  agreement  of  Mr.  Fnderick  to  take  up  his  freedom, 
was  an  additional  part  of  the  provifion  infifted  upon  by  the 
court  of  aldermen  and  fubmitted  to  by  Mr.  Frederick, 

OhjeSI.  If  the  benefit  accruing  to  the  wife  and  children  by 
the  freedom  of  the  city  was  part  of  the  agreement  and  the  in- 
tent thereof,  why  was  there  a  year's  time  given  to  Mr.  Fre^ 
fterUk  to  take  U{rhis  freedom,  which  might  have  been  done  in 
a  day  ?  And  there  befng  the  delay  of  a  year,  Mr.  Frederick  might 
have  died  within  that  year,  by  which  means  the  advantage 
intended  to  accrue  to  the  wifcor  iflue  by  fuch  freedom,  would 
have  been  loft. 

R^.  It  might  be  reafonable  to  allow  Mr.  Frederick  fome 
.  tiflie  ^>  ^e  up  bis  /rcedom,  but  it  looks  as  if  be  was  not  de- 

ternined 


Dc  Term.  S.  Trin.  lytt. 

lermined  of  what  company  he  would  be  free  :  and  as  the  eldeft    Fatdtaio|t 


V. 


Faii^BaxcKt 


fon  (or  daughter^  if  no  fon)  was  provided  for  by  the  marriage 

deeds,  fo  it  was  not  likely  that  within  the  firft  year  there 

would  be  any  younger  Tons ;  lefs  likely  was  it  that  within  fo 

ihort  a  time  as  the  firft  year,  Mr.  Frederick  would  have  dif-     C    7^'  J 

fered  with  his  wife,  or  have  been  prejudiced  againft  any  inbnL 

child.     So  that  if  Mr.  Frederick  had  died  within   the  year*  ' 

leaving  a  will,  it  had  probably  been  in  favour  of  his  v^ife  and 

child ;  or  if  he  had.  died  inteftate,  his  perfonal  eftate  woqld 

have  fallen  to  his  wife  and  children   by  the  ftatute  of  difiri* 

bution. 

Oijeii.  So  great  a  length  of  time  having  intervened  fioce 
die  marriage,  (between  forty  and  fifty  years)  and  it  appearing 
that  the  court  of  aldermen  did  afterwards  pay  the  refidue  of 
Mrs.  Frediri€k*%  portion  to  Mr.  Frederick^  it  may  therefore  be 
prcfumcd,  that  this  ^agreement  for  "Ms^FredUriclft  taking  up 
his  freedom  was  waived. 

Rejp.  Who  could  waive  it  ?  The  wife   who  was  a  feme 
covert  all  the  while  could  not,  and  it  canno^>;  fuppofed  that 
the  children  without  the  wife  who  were  under  the  command  of 
their  father,  and  with  whom  the  agreement  was  not  made, 
could  waive  it,  nor  is  it  pretended  that  they  have  done  fb  \  and 
as  to  the  mayor  and  aldermen,  they  themfelves  neither  have 
nor  could  waive  it,  becaufe  from  the  time  of  making  this  agree* 
ment  they  were  but  truftees,  and  their  releafe  would  have  been 
a  plain  breach  of  truft,  which  would  not  have  barred  the  cefiw^ 
que  truft^  nor  could  it  have  been  available  to  thofe  who  were 
parties  to  fuch  breach  of  truft.     And  as  there  could  be   no   MoLatiiMMks 
waiver,  fo  could  there  be  no  laches  in  the  parties  now  claim-   ^^pwi/it 
ing  the  benefit  of  this  agreement ;  for  as  to  Mrs,  Frederick   ^»^^ 
the  wife,  who  was  to  have  her  thirds  by  the  cuftom  in  caie  of 
Mr.  Frederick's  becoming  a  freeman,  Ibe  was  all  the  while 
under  coverture,  and  the  children  the  greatcft  part  ef  the 
time  infants. 

Obje^.  But  Mr.   Fredericks  not  being  called  upon  all  this       j.  ^ 

time  to  take  up  his  freedom,  has  occafioned  his.  dying  pofTcfTcd      ^  7  9  i 
of  a  greater  perfonal  eftate  than  otherwife  he  would  have  done. 
For  if  be  had  been  called  upon  to  do  it,  he  wo^  probably 

P  p  4  have 


■  Vide  »ntc 
3*  Babmgtcm 
fufl  G reco- 
il 


C  720  ] 


pc  Term*  S.  Tan.  lyar^ 

ba^'c  kid  out  the  grcacefl  part  of  bis  cltat€  m  luvd,  aad  & 
have  difappainted  the  cuftom* 

JJ^/^,  The  cfFcfl  of  this  argument  is,  that  if  Mr,  Fnierick 
had  had  nottce  or  h^d  thought  of  this,  he  would  have  cheated 
hi»  wife  and  children:  but  not  having  had  notice, nor  thiniung 
of  it,  he  has  not  cheated  them.  As  matters  have  been  managed^ 
a  fair  experiment  has  been  rnade,  what  pcrfonal  eftate,  and 
to  what  value,  Mr.  Fnderkk  would  think  fit  to  die  poflelled 
vf\  what  pcrfonal  eflate  to  iuveft  in  land,  and  likewlfe  what 
to  keep  fubfifting  at  his  death.  It  had  been  a  harfti  thing 
(tho'  perhaps  (a)  lawful}  for  Mr,  Fndmck  to  have  invefled 
bis  perfonal  eftate  inlaiid,  on  purpofe  to  avoid  his  own  agree- 
naent,  and  dirappoint  the  cuilom.  All  that  caa  be  faid  on  this 
head,  \$  that  a  man  who^  as  the  other  fide  fuppofes,  would 
not,  if  he  had  thought  of  it,  have  kept  his  agrecmeai^  has 
not  thought  fit  to  avoid  it,  ^M 

If  a  man  covenants,  on  good  confide  rati  on,  to  lay  out  a 
fujn  of  money  m  a  purchafe  of  land,  to  be  fettled  on  himfelf 
and  the  heirs  of  his  body  by  his  wife,  and  he  afterwards 
differs,  and  falls  out  with  his  children,  and  declares  that  they 
Hiall  have  no  benefit  of  this  covenant,  and  dies  before  he  has 
laid  OLit  the  money,  yet  a  court  of  equity  will  out  of  his  aficts 
decrcp  this  money  tp  be  laid  out  in  land,  and  fettled  acco^dr 
ingly ;  nor  would  it  be  apy  exicufe  to  fay,  that  if  it  had  betB^ 
la^id  out,  it  would  have  been  an  eftate«tail  in  him,  which  be 
afterwards  might  have  barred  though  he  could  not  bar  the 
c^ate-uil  till  the  money  was  laid  out,  and  the  eftate  fettled 
after  the  purchafe  thereof* 

Olje^*  As  to  this  right  of  the  wife  and  children  to  their 
ihar^s  of  Mr-  Frederick'i  perfonal  eftate,  fhe,  or  they  that  would 
make  title  thereto,  muft  bring  themfelves  within  the  cuftom, 
and  equity  is  not  to  enforce  or  aid  the  cuftom,  or  to  inter* 
meddle  with  the  matter. 

Refp.  Surely,  if  there  be  a  contraft  for  a  valuable  confidcra- 
ti9n,  that  fuch  a  ooe  will  t^kfc  up  his  freedom,  in  order  to 
cf^title  bis.  wife  and  children  to  th#  benefit  of  the  cuftpm, 
equity  wJU  enforce  the  performance  of  this  as  well  as  of  any. . 
•tber  contra^    It  is  thus^  equity  vitxy  day  refieves  a.gajn£b 

fraud 
3 


Dc  Term*  S.  Triii.  tyit^ 

£r«ttd  in  tttkavoiixing  to  avoid  tbe  euflooi  bjr  {a)  atfgnmtnti  f  iBDinicie 

ef  leafts  or  ptrfonai  ofiatt,  which  if  all  in  aid  of  the  cuftom.     .      ^' 

Febdekicx. 

Obje^.  If  there  had  been  a  fuit  againft  Mr.  Fredencij  to  have  (*)Vid.aVera. 
compelled  him  to  take  up  his  freedom,  and  a  decree  for  that  ^^*  ^''* 
purpofe,  and  he  had  ftood  obftinate,  and  would  not  hare  per-* 
fipffmed  it,  this  would  nbt  have  entitled  the  widow  and  child* 
ren  to  their  thirds  by  the  cuftom ;  becaufe  Mr.  Frederick  was 
not  a^ually  a  freeman.  Accordingly!  it  has  been  compared 
to  the  cafe  f  where  tenant  in  tail  made  a  mortgage,  and 
covenanted  to  levy  a  fine  to  the  mortg^igee,  tbe  mortgagee 
brought  a  bill  againft  the  tenant  in  tail,  to  compel  him  to 
levy  fuch  fine  which  was  decreed  ;  but  the  tenant  in  tail,  be-* 
in£  obftinate,  was  imprifoned  for  not  performing  the  decree^ 
and  died,  tbf  r^  the  mortgagee  had  no  benefit  of  the  decree^ 
but  loft  bis  moiiey>  by  the  iiGie  in  tail's  avoiding  the  mort-  [  721  ] 
gage  s  and  if  the  widow  and  children  would  not  have  beea 
entitled,  though,  there  had  been  a  decree  in  their  favour^ 
muck  Icfs  can  they  be  fo  here,  where  there  is  none. 

Refpk  Tis  very  true  that  in  cafe  of  a  decree  againft  tenant 
In  tail  to  levy  a  fine,  who  dies  before  he  has  performed  the 
decree,  the  iiSie  is  not  bound,  becaufe  he  claims  paramount 
the  tenant  in  tail,  znAper  fommm  ionii  but  in  the  principal 
cafe  Mr.  Frederick  is  not  by  this  agreement  binding  his  ijiu 
in  tail^  but  his  executors ;  and  furely  it  will  not  bo  faid'  that  a 
man  cannot  bind  his  executors.  On  the  contrary^  they  are 
bound  of  courfe  without  being  named,  though  the  heirs  arc  *  ^^^  *5^* 
not. 

Oifje^*  By  the  fame  reafon  that  Mt.  Frederick  fhall  in  equity 
be  taken  for  »  freeman  of  Londen  by  virtue  of  this  agreement,' 
fo  alio  ffaall'  his  children  be  orphans,  and*  under  the  guardian- 
fhip  of  the  court  of  aldermen^  as  they  would  have  been,  if 
Mr.  Frederick  had  been  aAually  free« 

ReffK  The  guardianfhip  of  a  child  is  only  {a),  a  truft,  and  (a)  Sec  the  cafe 

no  profit,  and  therefore  not  within  the  reafon  of  that  part  of  Belufott  and  ^ 

the  cuftom  which  entitles  the  widow  and  children  to  their  Berty  ante,  704. 
thirds :  befldes,  the  guardianfhip  only  concerns  the  court  of 


t  This  was  the  cafe  pf  JFeale  verfus  Lower,,  cited  2  Vciu.  306.  and  Precedents 
^  in  Chancery,  279. 

aldermen^- 


f  7^*  ) 


p 


I 


(*)  QjiJtre  I 
Ttd.  ante  Bab- 


^dcrmett,  who  by  their  non-tlitm  may  have  barred  tbcm- 
Tclves  of  their  rights  though  they  could  not  bar  the  infantt 

of  what  belonged  to  theoi. 

Ohji^,  Mr*  FridmcJC^  death  alters  the  cafe  %  for  he  cannot 
be  made  a  freeman  after  hi$  death  ;  and  fo  the  a*^  of  God 
makes  U  impo^ble  that  tbi&  agreement  fliould  be  fpccificaUy 
performed* 

Rifp,  It  is  the  fubllanceand  the  chief  end  of  the  agrcemectf 
that  equity  will  enforce,  vi%.  that  the  widow  and  children 
fhould  have  their  thirds  of  the  perfonal  eftate,  which  ts  not 
impoiTible  to  be  performed.  This,  though  Mr*  FrfJrn'd  he 
dead,  a  court  of  equity  may,  and,  I  think,  ought  to  fee  exe- 
cuted. Mr*  FredirkkH  unkiiid  ufagc  of  his  wife  and  childrea 
(it  appearing  by  the  proofs  that  never  had  a  man  a  moft 
dutiful  wife' and  children,  nor  ever  a  wife  or  children  a  moft  i 
unkind  huCband  or  father,  and  not  one  witnefs  being  examin-  I 
ed  on  the  other  ftde)  plainly  entitles  them  to  the  compaffion 
of  the  court,  as  docs  the  extreme  feverity  of  the  will,  and  the 
very  narrow  provifion  made  for  them  thereby,  'Tis  farther 
obfervable,  that  by  the  articles  of  reparation  between  Mr* 
Frtdirkk  and  his  wife  and  children,  they  were  not  to  come 
within  fo  many  yards  of  his  houfe,  under  ceruin  penalties; 
and  therefore  cannot  be  blamed  f  for  going  from  the  uftc^ 
tor  in  bis  lifi-time^  and  in  bis  old  agf^  without  his  liow^ 
and  againji  his  confgnU  when,  by  thofe  articles,  they  were 
not  to  come  within  fo  many  yards  of  his  boufe  without  a 
forfeiture. 

Upon  the  whole  matter,  Mr.  Frederick  having  upon  good 
confideration  made  the  agreement  to  become  a  freeman  of 
London  within  a  year,  and  having  furvived  that  year,  ht 
fhail  in  equity  be  taken  for  a  freeman,  and  his  peribnal 
eftate  diftributed  accordingly,  viz.  one  third,  to  the  wife, 
another  third  to  the  children,  and  the  will  to  operate 
only  on  the  dead  man's  third ;  the  wife  to  have  the  benefit 
of  her  chamber  and  paraphernalia,  but  the  legacies  giv- 
en by  the  will  to  the  children  to  be  void,  they  not  being 
given  out  of  the  {a)  dead  man's  part,  but  out  of  the  whole 


bingtoa  verfu&  Greenwood,  in  the  note  513. 


f  See  Mr,  Frederick^  will. 


perfonal 


De  Tcrro^  S.  Trin,  1721. 

perfonal  eftate,  and  To  to  be  roid,  unlets  the  children  releafe  FRKDBitrcs 

their  right  to  the  reft  of  the  eftate,  and  abide  bjr  the  will.  '^• 

Frbderick. 
This  decree  was  afterwards  affirmed  in  the  houfe  of  lords      [  ^23  ] 

with  200 /•  cofts  (i) 


(1)4  Bro.  P.  C,  7.  where  the  cafe  and  argnmenu  are  reported  at  length. 


Cann  vtrfus  Cann.  Cafe  208. 

Lord  Chan- 

SIR  RAm  Cann  had  a  wife,  and  two  fons,  fTilliam  (after-        ^^Ho*" 
wards  Sir  mUiam)  his  eldeft  fon,  iid  Thomas  (afterwards     ^Z,^^"*" 

Sir  Thomas)  Cann\  Sir  RUiri  Cann  being  feifcd  in  fee  of  Setmorerel 

divers  manors,  mefluages  and  lands  ^n  or  near  Brifiol  in  **^Jj?«  ^"J*"** 

Somerfitfinrei  made   his  will  dated  the  19th  of  Aug.  i68i»  where  mattert 

whereby  he  devifed  the  bulk  of  his  eftate  to  his  lady  for  life,  ?rj?u^"uu 

remainder  to  his  younger  fon  Thomai  in  tail,  remainder  over,  ^^f  *"**  f*^'" 

'         ^.  ,  '  '    minedy  the  court 

and  gave  only  an  annuity  of  200  L  ptr  ann.  to  his  eldeft  fon  cautious  of  un. 
mUiam^  on  condition  that  he  fliould  releafc  his  right  to  every  'l^^^^^!' 
other  part  of  his  father's  eftate ;  and  made  his  wife  executrix.   !"'"^'  ^  "* 


The  loth  of  Nov.  1685  Sir  Rohtrt  Cann  died,  when  his  wife 
entred  upon  the  eftate,  and  proved  the  will  in  the  fpiritual 
court ;  and  in  the  fame  term  flxe  and  her  younger  fon  Tlbomas 
brought  their  bill  againft  Sir  fFilUam  Cann^  (the  eldeft  fon  and 
heir)  to  eftablifb  the  will. 

Hill,  term  1685  ^^^  ff^lHam  Cann  put  in  his  anfwerto  the 
bill,  infifting  that  his  fether  the  teftator  had,  after  the  making 
the  will  of  1681,  viz.  the  fummer  before  he  died,  made  a  latter 
will,  and  had  himfelf  told  the  defendant  of  his  having  done 
fo,  calling  the  former  his  mad  will.  The  fame  term  alfo  Sir 
JViUiam  brought  a  crofs-bill  againft  his  mother  the  lady  Cann^ 
and  his  younger  brother  Thomas^  for  the  difcovery  and  fetting 
up  of  this  latter  will.  To  which  crofs-bill  both  the  defend- 
ants anfwered,  and  denied  any  knowledge  or  belief  of  any 
latter  will* 

Pafcha  1686,  the  lady  Cann  exhibited  another  bill  againft      r  ^^.  1 
Sir  iVilUam^  to  compel  him  to  make  his  eledion,  whether 
he  would  accept  the  annuity  devifed  to  him,  and  releafe  his 
title  to  the  eftate,  or  waive  bis  legacy ;  to  which  latter  bill 

Sir 


Cakb. 


[  7*5  ] 


Sir  ^Siffm  infwercd,  agam  in fi (ling  upon  the  latter  will, 
and  that  he  had  fcen  it  j  whereupon  witncfle*  were  examined 
6n  both  fides  m  all  thefe  caufes,  and  the  15th  of  Nmemher 
16871  the  two  1  aft  caufes  bebg  heard  together,  the  bill  of  Sir 
WUii&m  Cann  the  heifi  as  to  fuch  part  of  it  as  fought  to 
impeaeh  the  validity  of  the  will  of  j68i»  or  to  fet  up  the 
fubfequent  will,  was  dlfmiiTed* 


^ 


Jpril  1688  the  lady  Cann  died,  having  made  her  will,  ani 
Thcmai  her  younger  fon,  executor  thereof,  who  entered  upox^ 
the  bulk  of  his  father's  ellate  fo  devifed  to  hini«  fl 

The  20th  Qi  April  4689,  Sir  H^iUiatn  Cann  and  his  brother 
T^cmas  catne  to  an  agreement  for  concluding  all  matters  ia 
difference  between  them,  and  for  c{lab]i(hing  peace  in  tht 
fimilyj  and  by  indenture  of  that  date,  reciting  the  will  of 
168  J «  Sir  IP^iUam  Cenn^  in  confideration  that  his  brother 
Thojmi  had  agreed  to  convey  to  him  the  faid  Sir  HVIiam^  and 
the  heirs  of  his  body,  with  remainder  to  the  right  heirs  «f 
Sir  R^biri  CmiH  tbe  father,  the  manor  of  Bnam  in  SomtrfH* 
Jhifij  (being  part  of  the  cftate  devifed  to  Thcmai  by  the  wiU 
of  t68i}  did  grant  and  relcafe  to  Thomas  in  fpecial  tail  all  the 
reft  of  ^the  eftate  devifed  cr  mint i mid  to  be  divifid  to  the  fijd 
7%0jmijby  the  will  of  i68i.  And  accordingly  Tbonuu  con- 
veyed the  manor  of  Bream  to  Sir  William  Cann  in  fpecial 
tail,  who  gave  him  a  general  releafe ;  whereupon  Sir  WU' 
liam  took  pofleiSon  of  the  manor  of  Breaniy  and  enjoyed  it 
to  bis  death. 

HiU.  16949  after  all  thefe  tranfa^Uons  Sir  IfllUam  Com 
exhibited  a  new  biir,  fetting  up  a  latter  will,  which  he  infiAed 
tbe  lady  Cann  bad  burnt,  and  examined  his  witnefles  A  tem 

Thomas  Cann^  thefecond  fon^  pleaded,  as  to  all  relief  fi>tigiit 
by  this  bill,  the  fcvcral  fuits  and  proceedings,  decrees,  articles^ 
the  conveyance  of  J^eawr^  and  the  releafe. 

The  15th  of  November  1695*  it  was  referred  to  the  mafler; 
to  fee  whether  the  former  fuits  were  for  the  fame  matter,  vAo 
upon  the  20th  of  the  fame  month  reported  them'  to  be  for  the 
fame  matter ;  but  that  the  plaintiff.  Sir  William  Camt^  had" 
made  farther  charges  in  his  bill,  ealHng  them  new  Sfcoffirit^i 

tho* 


tbp'  they  were  hut  new  CYideiKJes  of  ibe  pcetended  latter     C^nn  «• 
wUI.  ^^••'^ 

The  24.th  of  the  fame  Navmlur  the  plea  was  argued  before 
the  lord  fdmrnm^who  ordered  die  parties  to  attend  him  with 
Ibe  proceedings  ia  the  former  caufe,  and  with  the  bill  and 
plea  in  this  caufir»  wbkb  he  would  confider  of;  and  the  27th 
of  J^  1696  l^e  {dea  being  i«e«4Fgiied,  the  lord  Ssmmers  or- 
dered the  defefidant)  Ihmas  Ckmtt  to  anfwer  the  new  matters^ 
hot  00  farther  proceedings  to  be  had  without  leare  of  die 
court.  iTbe  defendant  miTwered  accordingly,  but  denied 
eVery  new  char^  in  tb«  bell. 

The  i^ikiofjuly  1697,  on  Sir  Wlliiam  Cann's  ^ition  for 
liberty  to  reply  to  the  aniwer,  and  to  examine  the  witnefles 
in  chief,  it  was  ordered,  that  the  defendant  by  Barihohnuw^ 
tide  ihould  gire  hie  anfwer,  whether  he  would  confent  to  the 
hearing  of  the  caufe,  and  have  an  ifTue  direded,  whether  Sir 
MMhert  &i0r  did  make  a  Will  fubfequent  to  that  of  i68i.  But  [  726  ] 
the  dcfemdane  being  advifed  not  to  confent  to  this,  the  23d 
olO^i^er  1697,  upon  Sir  ff^am  Cannes  morion  it  was  or-* 
dered  that  the  examiner  (hould  attend  the  brd  chancellor  with 
the  depofidons,  and  leave  them  with  his  lordfhip  ;  and  th^t  on ' 
confidcralion  thereof  the  oourt  would  give  further  dire£tion8. 

The  2d  of  July  1698  Sir  JViUiank  Cann  died,  and  in  Trin. 
term  17 16  the  plaintifF,  his  Ton  and  heir,  upon  coming  to  age, 
brought  his  bill  of  revivor,. and  after  examining  witnefles  on 
both  fides,  the  caufe  came  on  to  bearing  before  the  lord  Mac- 
clisfieU^  vt^ho  having  taken  time  to  confider  thereof,  now  gave 
judgment,  and  difmifled  the  bill. 

His  lordlhip  faidf  that  this  caufe  was  of  great  oonfequence  to 
the  court,  for  which  reafon  it  ought  (tho'  on  the  ftrongeft  proof) 
tq  he  very  cautious  of  giving  relief  in  a  cafe,  where  the  matter 
had  been  examined  and  determined  1  where,  after  that,  there 
htd  been  a  full  agreement  of  die  parties,  to  rrieafe  this  fuit ; 
and  where  there  was  a  conveyance  of  land  made  by  the  de- 
fendant to  the  plaintifPs  father,  accepted  by  him  in  fadsBidion 
of  all  his  demands,  and  the  plaintifF  himfclf  Aill  in  pofTeffion  of 
the  land  thus  given  in  fatisfai^ion  ^  that  at  the  fame  time  there 
was  no  charge  of  any  fraud  in  the  defendant,  and  the  plaintifiF's 
whole  equity  was  denied  by  the  anfwer.     That  befides  this,  it 

was 


f  7^7  ] 

After  publkitl- 
on,  and  eiamm- 

chiA  court  will 
nm  gtvc  either 
£4i:  leive  ti3  ex- 
uuoe. 


afide  ]  rdc^ff  I 
bccaufe  the  par- 
ty releafing  had 
t  right.     Secuff 
if  ignorant  of 
bit  right,  or  if 
the  fame  was 
concealed  from 


[s)  See  the  cafe 
•f  Broderickv. 
Brudericky  ants 

[728  J 
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was  cbfcrvablc,  when  the  plaint iiF,  at  the  hearing  of  the  ciufc,  * 
was  afkcd  whether  he  would  reconvey  this  manor  of  Bramf^ 
which  had  becii  given   in  fatisfadion  of  the  pUIntiff 's   right 
and  demand  ?  he  declined  rendring  it  back  again. 

His  lordibip  obferved  the  prudent  methods  of  this  court  , 
were,  that  after  publication  is  palled,  and  the  purport  of  tber 
examinations  known  to  the  parties >  neither  fide  is  allowed, 
tho'  they  come  recent,  to  enter  into  a  frefti  examination  of 
the  matters  in  queftion,  fince  otherwife  there  would  be  no  end 
of  things,  and  fuch  a  proceeding  would  tend  lo  perjury  as  well 
as  vexation.  But  the  principal  cafe  was  much  Wronger  >  for 
here  the  parties  had  not  only  on  each  ftde  examined  witnefTef, 
and  thofe  examinations  had  been  publifhed,  but  the  court  tipoo 
thofe  examinations  bad  made  a  decree,  fmce  which  the  parttei 
had  come  10  an  agreement,  and  in  confequence  thereof  a  con* 
veyance  of  land  had  been  made  by  the  defendant  to  the  plain- 
tiflr*s  father  in  fatisfadion  of  his  pretended  tight,  and  the 
lands  thus  conveyed,  enjoyed  to  this  time  by  the  plaintiff: 
that  nothing  like  this  had  ever  been  attempted  by  any  perfoni 
and  if  the  lafl  bill  fliould  prevail,  there  would  be  two  incon^ 
fiftent  decrees  of  the  fame  court ;  one  in  favsur  of  the  will  of 
16819  and  another  agaimft  it ;  that  where  two  parties  arecoo* 
tending  in  this  c«urt,  and  one  releafes  his  pretenfions  to  die 
other,  there  can  be  no  colour  to  fet  this  releafe  afide,  becauie 
the  man  that  made  it  had  a  right ;  for  by  the  fame  reafon  there 
can  be  no  fuch  thing  as  compromifing  a  fuit,  nor  room  for  any 
accommodation ;  every  releafe  fuppofes  the  party  making  it  to 
have  a  right;  but  this  can  be  no  reafon  for  its  being  fet  afide, 
for  then  every  releafe  might  be  avoided.  Befides,  this  releafe 
is  very  particular,  it  being  of  all  lands  devifed,  «r  nuntiemd  U 
ii  dcvlfed.  Indeed,  if  the  party  releafing  is  ignorant  of  his 
right,  or  if  his  right  is  concealed  {a)  from  him  by  the  perfon 
to  whom  the  releafe  is  made,  chefe  will  be  good  reafons  for 
the  fetting  afide  of  the  releafe.  But  no  fuch  thing  is  pretended 
in  this  cafe,  and  folemn  conveyances,  releafes  and  agree- 
ments made  by  the  parties  are  not  flightly  to  be  blown  oS  and 
fet  afide.  (i). 


(1)  So,  Stapilten  V.  Stapiltou, 
C^rj.  V  CQtjy  1  Vcz.  i^. 


I  Atk.  10.    PuUen  v.  Readj, 


2  Atk.   59a. 
Theo 
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Then  his  lordfliip  repeated  the  proofs  made  in  this  caufe  on  Can  k  v. 
die  part  of  the  plaintiff,  which  were  but  dark  and  doubtful,  Cann. 
faying,  he  did  not,  on  the  whole,  believe  that  Sir  T%omas 
Cann  the  teftator  did  a&ually  make  a  latter  will,  though  there 
might  be  fome  intentions  and  preparations  for  that  purpofe ; 
and  it  was  not  clear  how  the  court  could  have  come  at 
It,  even  if  there  had  been  full  proof  of  a  latter  wilL  How* 
ever,  there  being  no  fuch  proof,  that  was  not  the  prelent 
queftion ;  but  here  having  been  a  decree,  a  releafe  and  a  re- 
compence  for  fuch  releafe,  there  could  be  no  colour  for  re« 
Ilef. 

So  the  bill  of  revivor  was  difmifled  with  cofts. 


D  E 


C7a9  3  ^^ 
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>*■<         I        ■Ml       I  III  II        >l t        >■     ■■     t 


Cafe  209. 
Lord  Chan« 
ccllor 
Maccles- 
field. 

One  diet  in- 
debted by  cove- 
nant moie  than 
all  hit  perfonai 
aflett  can  pay, 
and  leaving  real 
afletsfufficienty 
the  widow  ihali 
bave  her  bona 


Tipping  wf/iis  Tipping  (i)* 

A  By  articles  before  marriage  covenanted  for  himfelf  nA 
'^*  his  heirs,  with  the  wife's  truftees,  to  lay  out  3500/. 
in  a  purchafe  of  hmd  to  be  fettled  on  the  wife  for  her  jointure, 
remainder  to  the  firft,  f^<r«  ions  of  that  marriage  in  tail  male 
fucceffively,  and  died  inteftate  without  iflue,  leaving  ailets  in 
fee  defcending  to  his  nepheV,  who  was  his  heir  at  law,  but 
the  perfonai  eftate  was  not  near  fufficient  for  the  payment  of 
his  debts  t 

paraphernalia, 

in  regard  the  creditor  doei  not  fuffer  thereby,  there  bang  wtf  aftto  ftr  him* 

The  widow  who    was  adminiftratrix,   brought   her  bill 
againft  the  heir,  to  compel  him  to  make  good  her  jointure, 

and  to  have  the  deficiency  of  the  perfonai  fopplicd  out  of  the 
real  aflels,  and  having  jewels,  i^c.  which  were  her  hona  paro" 
phernalia  of  the  value  of  200/.  and  upwards,  the  queftion  was, 
whether  they  in  the  firft  place,  and  in  cafe  of  the  real  aflcts, 
fhould  be  liable  to  fatisfy  this  covenant,  fince  bona  parapher^ 
[  73^  ]  ^^^^^  ^^^^  perfonai  eftate,  and  the  rule  was  faid  to  be,  that  all 
the  perfonai  ought  to  be  applied  in  exoneration  of  the  real 
eftate. 


(tf)  I  Ro.  Abr. 
on. 

The  court  di- 
vided as  to  this 
point. 

A  fpecliic  or 
other  legatee 
ihallftandia 
the  place  of  a 
bond  or  judg- 
ment creditor, 
ifthcfetake 
gheir  fatisfa^tioa 


Lor  J  chancellor:  I  take  Jt,  that  bona  paraphernalia  arc  {a) 
not  dcvifable  by  the  huft)and  from  the  wife,  any  more  than 
heir- looms  from  the  heir,  fo  that  the  right  of  the  wife  to  the 
bona  paraphernalia  is  to  be  preferred  to  that  of  a  legatee.  If  the 
hufband  by  his  will  gives  a  Icafe  or  a  horfe,  or  any  fpecific  le- 
gacy, and  leaves  a  debt  by  mortgage  or  bond  in  which  the 
heir  is  bound,  the  heir  {hall  not  compel  the  fpecific  legatee  to 

out  of  the  perfonai  eftate. 


(i)  Reg.  Lib.  B,  1721.  fol.  541. 


part 
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part  with  his  legacy  in  cafe  of  the  real  eftate ;  but  though  the  Tippiif  o  v. 
creditor  may  fubjeft  this  fpccific  legacy  to  his  debt,  yet  the  'i*f»^*«c. 
fpecific  or  any  other  legatee  ihall  In  equity  ftand  in  the  place  ( i.) 
of  the  bond^creditor  or  mortagee,  and  take  as  much  out  of  the 
real  aflets,  as  fuch  creditor  by  bond  or  mortgage  (hall  have  taken 
fi-om  his  fpecific  or  other  legacy.  Wherefore,  if  a  legatee  (hall 
have  this  favour  in  equity,  much  more  (hall  the  wife  be  pri- 
vileged with  refpecSl  to  her  bona  foraphimaUa^  which  are  pre- 
ferred to  legacies.  Indeed,  were  the  rule  of  equity  otherwife^ 
s^  fpecific  legatee  fbould  compel  the  application  of  the  ^irj 
paraphernalia  to  pay  any  debt  in  favour  and  eafe  of  his  fpecific 
legacy.  Whereas  bona  paraphernalia  arc  liable  only  (2)  to 
debts,  and  in  favourof  creditors,  not  of  an  heir  1  but  any  cre- 
ditors by  fpecialty  are  wholly  unconcerned  in  this  queftion^ 
they  being  by  reafon  of  their  bonds,  i^c.  in  all  events  fecure, 
which  mud  make  it  indifferent  to  them  whether  they  are  paid 
out  of  the  real  afTets,  or  out  of  the  bona  paraphernalia  ;  for  ftill 
they  are  fure  of  being  paid ;  and  putting  the  creditors  out . 
of  the  cafe,  the  bona  paraphernalia  (hall  be  retained  by  the  wifej 

So  the  lord  chancellor  denied  it  to  be  a  rule,  that  in  all  cafes  The  perfuoal 

theperfonal  is  applicable  in  eafe  of  the  real  ♦eftate,  for  it  *ppiL7«cafcof 

(hall  not  be  fo  applied,  if  thereby  the  paymjent  of  any  legacy  the  real,  to  the 

(3)  will  be  prevented,  much  lefs  where  it  will  deprive  the  \t^lly^^^  *"^ 
v^idow  of  htr  bona  paraphernalia  f .  [  *73i  ] 

(1)  Vide  Cli/to/t  V.  Burt,  ante,  678. 
(2)  So,  Snel/on  v.  Corbett,    3  Atk.  369.     Graham  v.  Londonderry,  3  Atk.  393* 
(3)  Vide  Oneal  v.  Mead,  ante,  694. 

f  So  decreed  by  the  lord  chancellor  Macclesfield  in  the  cafe  of  Puckering  and 
John/on,   the  fame  term. 


Dalfton  verfus  Coatfworth.  Cafe  210. 

At  the  Rolli, 

THE  plaintiff  brought  a  bill  for  relief  againft  the  fup-   a  Eq.  Ct.  Ab. 
preflion  of  a  deed,   by  which  the  plaintiff's  uncle  had    where  t  deed 
fettled  a  term  in  fuch  a  manner  as  that  after  his  and  his  wife's    p','^"  bVtS;    - 
death  f  which  wife  was  the  defendant)  without  iffue,  the  fame    heir,  the  party 

^  -  claiming  undtr 

was  to  come  to  the  plaintiff  for  the  refidue  of  the  term.  fuch  deed  or 

wilt  decreed  to 
bold  and  enjoy»  and  the  beh  «r  foppreiftr  qS  tbt  deed,  Aic.  to  convey. 

Vol.  I.  Q.a  The 


Coats* 

VtOKTBm 


i  7P  ] 


(*1  Vide  1  Vern. 
107.  308. 

(k)  Moor  8a3» 


The  pUintifF's   uncle  was  dead  witboyt  iflue^  and   the  itm] 
fendant  the  wife  had  burnt  the  deed. 

The  defendant  by  her  anfwer  but  ftintly  denied  it,  (vh,) 
thai  Jhi  did  not  nmimUr  (kit  ever    burnt  or  deHroycd  the  faid 

deed,  I 

1- 

The  witneffesfwore  the  limitations  of  the  fcttlement  to  be 
In  truft  for  the  hufhand  for  life,  remainder  to  the  defendant  his 
wife  for  life»  remainder  to  the  heirs  of  their  bodies  [by  cme 
witnef^,]  remtitider  to  theiflue  of  their  bodies  [by  another,] 
ind  for  w^nt  of  iflue  by  the  defendant  and  ber  hufband, 
remainder  to  the  plaintiff. 

Objected  for  the  dcfendanti  that  the  limitations  of  the  tnift 
of  the  term  being  to  the  heirs  of  the  bodies  of  the  defendant 
and  her  hufband,  or  to  the  ifluc  of  the  bodies  of  the  de^ndant 
andherhufband,  remainder  over  to  the  plaintiff,  fuch  3  remam* 
dcr  over  of  the  truft  of  the  term  was  void  in  law;  and 
therefore  fuppofing  the  deed  to  have  been  fupprefled,  yet  it  ' 
could  not,  were  it  to  be  admitted,  profit  the  pJaiEitiff,  or  make 
bim  any  title. 

But  by  the  m^^r  of  the  rolh^  it  is  true,  where  a  term  is 
limited  to  a  man  and  wife  for  their  lives,  remainder  to  the 
heirs  of  their  bodies,  and  for  want  of  fuch  iflue,  remainder 
over,  this  remainder  over  being  but  of  a  term  is  void  :  but  on 
the  other  fide,  a  term  may  be  limited  in  the  following  manner, 
(viz.)  to  truftees  m  truft  for  the  hun}and  and  wife  for  their 
lives,  and  afterwards  for  their  children,  or  for  their  ifTue  ;  and 
for  want  of  fuch  children  or  ilTue  liviog  at  the  death  of  the 
faid  hufl>and  and  wife,  then  to  go  over  to  the  plaintiff,  and 
fuch  limitation  (i)  is  good;  now,  fmce  a  term  might  be 
limited  in  fuch  manner,  I  will  intend  it  to  have  been  fo 
limited  in  the  prefent  cafe,  for  every  thing  {ball  be  prefumed 
in  odium Jpoliatoris.  (a). 

Then  his  honour  confidered  in  what  manner  the  decree 
ihould  be  pronounced,  and  he  cited  the  cafe  in  Hoi.  109.  {i) 
7be  King  and  lord  Hun/don  vcrfus  countefs  dowager  of  Arvndel^ 
where  the  king  and  his  farmer  under  him  claimed  title  by  the 


(i)  Vide  ^tanltj  v.  Leigh^  poil.  2  vol.  686, 


attainder 
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attainder  of  Francis  Dacres  who  was  attainted  of  high  treafon,   Dalstow  v. 
and  was  fuppofed  to  be  tenant  in  tail  by  virtue  of  a  deed  not       Coats- 

WORTH 

extant,  but  vehemently  fufpedcd  to  be  fuppreffed  and  with- 

holden  by   fome    under  whom   the   defendants  claimed,  and 

therefore  it  was  decreed  by  the  then  (a)   lord  chancellor,   with   ^'^  ^f<>M«f- 
*  *    '  '  mere* 

the  affiftance  of  the  two  chief  juftices  {Coie  and  Hobart^)  that 

the  king  and  his  farmer  under  him  Ihould  hold  the  land  until 

the  defendants  produced  the  deed,  and  the  court  made  farther 

order  thereon;  his  honour  faid,  that  ^itjobn  Trevor  his  predc- 

ceflbr  had  ordered  this  decree   to  be  fearched  for,   the  term       [  733  ] 

being  mentioned  in   the   report,  but   it  could   not   then  be 

found;  however,  that  he  himfelf  having ^fincc  ordered  farther 

fearch  to  be  made,  had  found  the  fame,  under  the   name  of 

Hobarty  attorney  general  verfus  L f  fo  that  now  any  per-. 

fon  might  have  accefs  to  the  faid  decree. 

That  the  next  cafe  of  this  nature  was,  that  of  (^)  Sanfotj  (i)iVfrn. 
verfus  Rumfey  town-clerk  of  Brifiol,  where  the  defendant  ^^** 
Rumfey  had  articled  to  give  a  portion  to  Sanfon  with  his  daugh- 
ter, and  the  defendant  had  the  deed  in  his  cuftody ;  the  plain* 
tiff  fuing  for  the  portion,  and  fetting  forth  the  purport  of  the 
articles  by  his  bill,  the  defendant  pretended  in  his  anfwer, 
that  the  articles  did  vary  from  what  the  bill  fct  forth,  and  after- 
wards burnt  the  articles ;  all  which  being  made  to  appear, 
he  was  committed,  and  continued  under  confinement  till  he 
had  admitted  the  articles  to  be  as  the  bill  had  fct  them  forth, 
which  commitment  was  only  by  an  interlocutory  order,  and 
the  caufe  never  heard. 

The  next  was  that  of  Hampden  verfus  Hampden^  heard  the 
8th  of  December  1708,  where  the  plamtiff  Claiming  as  devifee 
under  the  defendant's  father's  will ;  by  proof  it  appeared  that 
there  was  fuch  a  will,  though  no  exa£l  account  was  given  of 
the  contents  thereof;  but  inafmuch  as  the  court  was  fatisfied 
the  defendant  had  fuppreffed  the  will,  and  for  that  (though  no 
exad  proof  was  made  of  the  contents)  the  defendant  might 
clear  this  by  producing  the  will,  therefore  it  was  decreed 
that  the  plaintiff  the  devifee  (hould  hold  and  enjoy  until  the 
defendant  produced  the   will  and  farther  order.     This  caufe 

t  See  alfo  this  cafe  particularly  fiated  in  the  cafe  of  Coswfer  v.  Lord  Crwpir^ 
voL  2,  720. 

Q^q  2  wat 


'  Coats- 
worth. 

[734] 
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wa5  firft  decreed  by  the  late  mffJSir  a/  thi  r&lhi  then  affirmed  bf 
the  Vi^itfffrt/ir  on  appeal^  and  afterwards  by  the  boufe  of 
lords.  (1) 

The  lad  cafe  was  that  of  Wu^dr<^  and  Burisn^  F^tffUMfj 
17 ig,  and  was  thus: 

A  dcvifcc  brought  his  btll  againfl  the  heir»  and  it  being 
made  to  appear  that  there  was  fuch  a  will,  as  the  plaintiff  had 
fuggeftcd,  and  that  the  defendant  had  dcftroycd  it,  the  lord 
chancellor  Parhr  decreed  the  defendant  to  convey  the  premiiTcs 
to  the  plaintiff  in  fee,  and  to  deliver  up  the  poffc^on,  which 
[hhhfmuri^\6)  feemcd  to  him  to  be  the  moft  cffcSual  and 
fcafonable  decree. 

But  in  the  principal  c:iL(t  the  court  faid^  there  could  be  no 
decree  for  the  poffeflion,  nor  any  prefcnt  conveyance  to  the 
plaintiff,  it  being  only  a  remainder  of  a  term  after  the  defend- 
ant's death  ;  but  let  the  defendant  affign  over  the  term  to 
truftces,  in  truft  for  herfclf  for  lifc^  and  afterwards  for  the 
plaintiff i  and  let  her  bring  the  deeds  relating  to  the  title  into 
court,  andpaycofls,  {%) 


(1)   I  Bro.  P.  C.  250. 
(a)  Reg.  Lib*  A.  i^ax.fbl.  z^u  entered  oi Eafter  terra  1723, 


Cafe  21 1« 
Lord    Chan- 
cellor 
Maccles- 
field. 
%  £q.  Ca.  Ab. 
516.  pi.  8. 
On  a  bill  to  fet 
•fide  a  decree  a- 

f;ainft  an  infant 
or  fraud,  if  the 
fame  be  not 
'  fraudulent)  tho* 
ia  every  refpedl 
not  fo  equitable, 
thfe  court  will 
BOt^t  it  afide. 


r  735  ] 


Ricbmond  &  ux'  verfus  Taylcur. 

THE  pUintiff  brought  this  bill  for  the  wife's  portion: 
the  cafe  was,  that  upon  the  marriage  of  the  plaintiff's 
(Mrs.  Richmond's)  father  Jottus  Tayleur  WxlYi  Elizabeth^  the 
daughter  of  Anthony  tVallinger^  1500/.  was  the  mother's 
portion,  to  which  the  father  added  1000/.  and  by  articles,  to 
which  the  faid  Anthony  IVaUinger  was  a  party,  it  was  agreed 
that  the  wife's  1500/.  and  the  hulband's  1000/.  ihould  be 
laid  out  in  the  purchafe  of  land,  within  a  year  after  the  mar-, 
riage,  which  fhould  be  fettled  to  the  ufc  of  "Jamei  Taykur  the 
hufband  for  his  life,  remainder  to  Elizabeth  the  wife  for  her 
life,  remainder  to  the  firft,  iffc.  fons  of  the  marriage  fuc- 
ceffively  in  tail  male,  remainder  to  truftees  for  1000  years, 
to  raife  portions  for  the  daughters  of  the  marriage,  if  no  fon, 
3  {vix.) 
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(vtz.)  if  but  one  daughter,  loooA  if  two  1500A  betwisct    Rxghmomb 

them,  if  more,  500/.  a-piece.      Provifo,  that  if  before  the 

money  laid  out   in  the   purchafe,  the  plaintiff's  father  and 

mother,  {viz.)  Toyleur  and  his  wife,  or  either  of  them  ihoul^ 

die,  leaving  iflue  only  one  daughter,  then  that  daughter  (hould 

have  the  whole  2500  /.    Alfo  the  hufband  Toyleur  covenanted, 

that  if  his   intended  wife  (hould  die  before  him,   he  would 

leave,  after  his  death  to  the  ifilie  of  the  marriagie  500  /•'  be« 

yond  what  was  before  fettled. 

In  1689  the  marriage  betwixt  the  plaintHF's  father  and 
mother  was  folemnized,  and  in  1695  the  plaintiff's  mother 
CMrs.  Tayleur)  died,  leaving  iflue  only  the  plaintiff,  now  mar* 
ried  to  the  other  plaintiff  Richmond^  which  marriage  he  gained^ 
t  by  corrupting  the  fervant,  and  without  the  father's  confent, 
having  himfelf  no  efirate.  and  becoming  al  bankrupt  within  a 
year  after  the  marriage. 

The  plaintiff's  father  {James  TayUur)  after  the  death  of 
his  wife,  brought  a  bill  againft  his  daughter  the  now  plaintifi^ 
and  her  grandfather  i/»/*5ify  IVattingery  (who  was  a  trufte^in^ 
the  articles)  praying  that  he  might  be  relieved  agaiiift  the 
lapfe  of  time,  for  that  the  purchafe  with'  the  2500  A  was  not' 
made  within  a  year,  and  that  his  daughter  might  not  chim  the 
whole  after  his  death ;  that  he  v^s  willing  to  lay  out  the  2500/% 
in  a  purchafe,  but  infifled  that  his  daughter  ought  not  to  have 
more  than  (he  would  have  had,  if  the  purchafe  had  beeti  made' 
in  the  mother's  life-time. 


Anthony  Wallinger  the  father  of  Tayleur^s  late  wife,  and 
grandfather  of  the  now  plaintiff  tht  inbnt,  by  his  anfwer, 
allowed  it  to  be  hard  that  Tayleur  (hould  be  obliged  to  leave 
the  whole  2500/.  to  his  daughter  after  his  deaths  that  Tay^ 
leur  had  been  from  time  to  time  inquiring  after  a  purchafe^ 
and  that  it  was  not  through  his  negle£k  a  purchafe  had  not  been 
made.  After  which  the  caufe  was  heard  by  confent,  and  an 
abfolute  decree  made  (without  giving  the  infanraday  to  (hew 
caufe  to  the  contrary)  whereby  it  wis  directed  that  the  2500/. 
(hould  be  laid  out  in  a  purchafe' of  laltd  to  be  fettled  in  the 
fame  manner  as  if  the  purchafp  had  l>eep  made  in  the  mother's 


C736] 


t  See  this  ftated  \fi  the  csSe  of  Jacotfin  Vt  ft^slHam^  ante,  382. 

QLq  3  life-time. 


KiCHMOKO 


[737] 


An  infant  ag- 
Irievcd  by  a  de* 
cree  nut  bound 
to  ftay  till  he  it 
uf  a^e,  but  may 
apply  as  loon  af 
he  thinks  fit  to 
rcverfe  it,  and 
may  do  this 
cither  by  bill  of 
reviewj  rehesr- 
liig  or  by  original 
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lifc-tutic,  by  which  the  daughter  wouM  have  been  entitled  to 
the  1000/.  and  the  500 A  only^  and  it  was  referred  to  the 
maftcrto  fee  the  purchafc  anJ  fcttkniirnt  made  j  accordirtgly 
the  maftcr  dtd  ap^'rovc  of  a  purchafc^  and  of  the  fcttlemcnt 
tbercoft  whereby  1000/.  and  500/*  was  fectired  to  the  now 
pbmtjff  the  daughter,  on  the  father's  death.  Afterwards  ITi^- 
irnr  the  father  ojarrled  again,  and  left  feveral  fons^ 

And  now  the  plaintiffs,  ^/fi^wa^Wthe  hufband  and  his  wife, 
brought  their  bill,  fuggcfting  that  this  decree  was  gained  by 
fraud  andcollufion,  and  ought  to  be  fct  alide,  and  the  whole 
%$ooL  paid  to  him. 

The  defendants  at  firft  pleaded  the  decree  and  report  i  but 
the  plea  being  over- ruled,  they  inllfted  upon  them  by  their 
knfwer* 

Lord  cbanalhr :  The  articles  arc  blindly  penned  ;  however, 
the  plaintifF^s  bill  is  grounded  upon  the  fraud  and  CQllufion 
made  ufe  of  in  obtaining  the  former  decree  againfi  his  wife, 
then  a  tender  infant-,  and  if  any  fraud  or  furprife  upon  the 
court  had  been  proved^  I  would  have  fet  afide  the  decree  i  but 
on  the  contrary,  it  appears  tlut  the  court  was  fairly  and  fully 
apprlfed  of  the  cafe,  of  the  ariiclcs,  and  of  the  point  in  qiief- 
tion,  viz.  the  lapfe  of  time,  and  hath  thought  fit  to  make  a 
decree,  which,  as  it  may  be  ajuft  one,  therefore  I  will  not  fet 
afide.  And  the  plaintiff  having  been  a  bankrupt,  obtained  bis 
wife  in  manner  as  above,  and  not  being  able  to  maintain  her, 
let  the  1500/.  and  intcrefl  fincc  the  father  Tayleur^s  death  be 
brought  before  the  mafter,  the  interefl  thereof  to  be  applied 
for  the  maintenance  of  the  wife  and  child,  with  liberty  to  the 
wife  or  child  to  apply,  if  the  hufband  dies.  (i). 

Noti\  In  this  cafe  it  was  held,  that  where  an  infant  con- 
ceives himfelf  aggrieved  by  a  decree,  he  is  not  under  a  ne- 
cefTity  to  (lay  till  he  comes  of  age  before  he  feeks  redrefs,  but 
may  apply  for  that  purpofe  as  foon  as  he  thinks  fit ;  neither  is 
he  bound  to  proceed  by  way  of  rehearing  or  bill  of  review,  but 
may  impeach  the  former  decree  by  an  (2}  original   bill,   in 

bUU  al'edging  fpeciaUy  the  errors  in  th«  iormer  decree. 


(1)  Reg.  Lib.  B.  i^2t.  foL  462. 
(2)  Vide  LkfdJ^Jdam/sIiy^  poft.  2.  Tal,    201.       JTertley   v. 

ToL  73.     G^/ofV,  Bit^fr,  Ca.  temp.         3  Atk.  811. 


Birkbatd^ 

which 
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which  it  will  be  enough  for  him  to  fay  the  decree  wa$  obtained 
by  fraud  and  collufion,  or  that  no  day  was  given  him  to  (hew 
caufe  againft  it ;  and  Mr.  Cottingham  (his  lordihip's  fecretary) 
acquainted  the  court  that  Mr.  Vemon^  in  cafe  of  an  erroneous 
decree  againft  an  infant,  ufed  always  to  advife  the  bringing  of 
an  original  bill  to  fet  it  afide,  but  in  fuch  bill  to  alledge  fpe* 
cially  the  errors  in  the  former  decree. 


RiCHIfONP 
V. 

Tayvive* 


Orlebar  verfus  Fletcher  and  the  Duke  of  Kent,    Cafe  212. 

At  the  Kolls« 

IN  February  1716,  the  defendant  Fletcher  htxng  feifed  in  aEq.  Ca.  Ak. 
fee  of  fome  lands  in  Bedford/hire^  borrowed  *  1500  /•  of  the  a  trVder  feife4 
plaintiff  Orlebar  (one  of  the  matters  in  chancery)  on  a  judg-  gf^eV/uigm^^^ 
ment.     Afterwards,  Iviz.)    Auguft  20,    1717,  the  defendant    toB.  ardihen 

-r^,      1  .    1    J       .  !_  V        ^_        AC      A  i        J    .        ^  rr  felli  the  Imd  lo 

FUicher  articled  with  the  other  defendant  the  duke  of  Keni^  to  c.  and  after- 
fell  the  premiffcs  to  the  dukey  in  confideration  of  5000/.  to  JJ^^j^,^''??** 
be  paid  down,  and  650/,  to  be  paid  at  Chriftmas  then  next,  the  tho*  the  judg. 
duke  to  be  let  into   pofleiTion   at  Michaelmas  \  fubfequent   to  cannot  come  ia 
which  tranfaflions,  the  defendant  F&/tfi&/r  becoming   a  bank-  Jj',"J''~rt^^ 
rupt,  the  plaintiff  Mr.  OrUbat  brought  his   bill   againft   the  with  the  bank- 
duke  of  Kenty  Fletcher  the   bankrupt  and    the  ai&gneea  under  whetherhemly 
the  commiffion,  praying   that   the  650/-  remaining  in   the  JJ[I[a!Vn  c?.  di« 
duke  ofKent*%  hands,  might  be  paid  to  the  plaintiff,  towards  purchafer^a 

r    '  c  o.'  cw     *   \  .  hand«,C.haT. 

fatisfadtion  of  his  judgment.  Iq^  purchafed 

before  the  bank* 
ruptcyy  and  thii  not  prejudicing  the  creditors.  So  if  A.  the  trader  gives  judgment  to  B.  and 
articles  for  a  valuable  confideration  to  fell  to  C.  and  then  becomes  a  bankrupt,  it  feems  tht 
judgment  (hall  bind  the  lands  in  the  hands  of  C*  who  articled  to  buy  them  $  but  whatever  money 
the  purchafcr  was  to  pay  the  bjuikrupt^  the  iame  ihaU  be  liable  to  the  banluiipCQy. 


Upon  the  opening  of  the  caufe  the  majier  of  the  rolls  obferved, 
that  by  the  ftatutc  of  21  Jac,  1.  cap.  ic^.  fe£t.  9.  it  is  pro- 
vided, **  that  creditors  by  judgment,  ftatute  or  recognizance, 
**  whereof  no  extent  is  ferved  or  executed  on  a  bankrupt  be* 
^  fore  his  bankruptcy,  (hall  not  be  relieved  for  i^^or^  than  ^ 
♦«  ratable  part  of  their  juft  debt." 

To  which  I  replied,  that  the  words  [fhall  not  be  relieved 
for  more,  faTr.]  imported  only,  that  they  Jhould  not  have  relief 
ppon  the  commijjion  j  f  but  if  they  could  extend  the  defendant's 


C*738J 


-j-  Sec  ;he  c;^C  of  Sir  Qeorge  Ne*wland  and  Beckle;/  verftts  * 


r,  ante,92« 


land. 
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Drlebah  'V.  larrJ,  they  were  to  be  left  at  liberty  j  thatt^e  ftacute  onljtt* 
FtsicMEi.  flramed  the  judgment  creditor  from  proceeJing  ag^mft  the 
pcrfonal  cftate  of  the  bankrupt  j  but  as  to  the  real  etlat^  upon 
which  the  judgment  was  an  aflual  and  vcfied  Hef7,  it  couM 
never  have  been  the  intention  of  the  parliament,  to  dcvefi:  i 
Creditor  of  this  right  ;  bsfides,  the  other  words  of  the  ftaiute 
"■*  [without  regard  had  to  the  penaky]  might  intend  £his  datift 

ta  be  fatisiied  by  relieving  a^^^inft  the  penalty, 

f  7aa  1  However,  the  court  interrupted  me  while  I  was  fpeaking 

to  this  point,  and  faid  this  was  attempting  to  diOurb  wliaf 
was  already  fettled  j  that  it  had  been  determined  at  law,  that 
where  a  judgment  was  not  ferved  or  executed^  the  cognizee 
thereof  fhoulJ  Only  come  ui  pr&  rata  with  the  other  creditorf 
of  the  bankrupt. 

Then  I  urged  that  thefe  articles  by  Fletcher  before  hts  bank- 
ruptcy,  to  fell  the  land  to  the  duh  iff  Keni^  cfpecially  when  the 
duh  had  paid  the  greatcft  part  of  the  purchafe  money  and  was 
irt  pofleiEon,  were  as  a  fale  in  equky ;  that  if  ^  trader  feifed 
of  land  in  fee,  fbould  confefs  a  judgment  to  >/,  znd  tben  fell 
the  land  to  B,  and  afterwards  become  a  bankrupt,  though 
4,  the  judgment  creditor  could  not  come  in  upon  the  bank- 
rupt's eftatc  for  any  more  than  his  proportion  with  the  other 
creditors,  yet  he  ^ould  be  at  liberty  to  extend  his' judgment 
againft  the  purchafer,  who  bought  the  land  prior  to  the  bank- 
ruptcy ;  which  feemed  to  be  admitted. 

But  in  the  principal  cafe  the  court  faid,  that  the  didt  ^ 
Kent  could  not  he  deemed  ^  purchafer,  until  he  bad  paid  die 
1650 /•  Ivhich,  remaining  in  the  iuU^^  hands,  was  part  of 
the  perfonal  eftate  of  the  bankrupt,  and  muft  be  liable  to  his 
creditors  :  that  the  duke  was  not  to  be  compelled  to  pay  it 
unlefs  uppn  his  having  ^  good  title,  which  was  to  be  made 
him  by  the  aflignees  of  the  commifEon  of  bankruptcy,  who 
had  the  legal  eftate  of  the  preqfiifTes  aligned  to  them  by  the 
fommiiSoners. 

'VVhercfore  fir  {i)cur^:  let  the  aflignecs  convey  the  prc- 
fqilTes  in  fee  to  the  duke  of  Kent ^  in  the  fame  manner  as  the 


(1)  Reg.  Lib.  B.  1721,  fol.  10.    A  bare  order  of  difmiiTal  upon  hearing  the 
pleadings  opened  and  the  ftat.  of  21  Jac.  1.  read. 

bankrupt 
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bankrupt  bad  articled  to  do,  they  {landing  in  his  place,  and    Orlebar  v. 
in  coniideration  of  this,  let  his  grace  pay  the  650/.  the  r?-    ^^8'^'<^"e*- 


maihder  of  his  purchafe  money  to  the  affignecs  for  the  benefit 
of  the  creditors  ;  and  as  to  the  plaintiff  Mr.  Or/z^^r,  the 
jiidjgment  creditor,  hie  muft  come  ^n  for  a  proportion  only 
with  the  reft  of  them. 


[  740  J 


Longford  verjids  Eyre. 

THE  lady  CbttUrbucky  before  her  marriage  with  Mr. 
Rurnfey  of  Briftol^  did,  with  his  confent,  convey  her 
eftate  to  truftees  to  fuch  ufes  and  for  fuch  eftates  as  (he 
ihould  by  deed  or  will,  or  by  any  writing  in  the  nature  of  a 
will,  appoint.  Having  afterwards  married  Mr.  Rurnfey^  (he 
made  her  will,  and  thereby  devifed  thefe  lands :  there  were 
four  witnefles  to  the  will,  one  of  whom  was  gone  beyond 
fea,  two  fwore  that  they  faw  the  will  executed  by  the  tefta- 
trix,  and  that  they  fubfcribed  the  fame  in  the  prefence  of  the 
teftatrix;  the  third  fwore  that  he  fubfcribed  the  will  as  a 
witnefs  in  the  fame  room,  and  at  the  requeft  of  the  teftatrix. 

The  lord  Cowper  (before  whom  the  caufe  was  firft  heard) 
doubted  as  to  the  proof  of  the  execution  of  this  will,  but 
would  declare  no  opinion  on  the  point  until  farther  applica- 
tion, faying,  that  the  heir  at  law,  who  was  then  an  infant, 
might  by  that  time  come  of  age.  And  now  this  matter  coming 
on  again  before  the  lord  Macclesfaldy  it  was  urged,  ijly  that 
theTwitnefs  fubfcribing  this  will  in  the  fame  room  with  the 
teftatrix,  was  the  fame  as  in  her  prefence  ;  nay,  it  had  been 
refolved  in  Sir  George  Shiers's  cafe  {a)  that  though  the  wit- 
nefles fubfcribed  their  names  to  the  will  in  another  room, 
yet  there  happening  to  be  a  window  in  that  room,  through 
which  the  teftator  might  fee  them,  it  was  well  enough. 
sJIyj  It  was  infifted,  that  if  the  will  was  not  good  as  fuch, 
yet  this  was  a  writing  in  nature  of  a  will :  and  forafmuch  as 
the  appointee  in  this  cafe  was  not  in  by  the  will  or  writing 
of  appointment,  but  by  the  original  conveyance,  the  wri- 
ting in  queftion  would  be  a  good  appointment,  though  not  a 
good  will. 

Lord 


Cafe  213. 

Lord    Chan* 

ccllor 
Maccz«.es- 

FIELD. 
2£q.  Ca.  Ab. 
660    pi.  6. 
762.   pi.  9. 
A  witnefs  prov- 
ing a  will  of 
land,  fwcars  that 
he  fubfcribed  it 
in  the  f.ims 
room,  and  at 
chc  ici?jtor*s 
requeft  i  held 
good,  tho*not 
laid  in  the  tef-  . 
utcr's  prefence. 


(tf)  Salk.  688. 


[741    ] 


^  witnefs  to 
pft)¥c  a  wiU  of 

prove  iHit  the 
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Lard  chamtlUr :  the  proper  way  of  examining  a  iji^imcls  to 
prove  a  will  as  to  lands,  is,  that  the  witnefs  fbould  not  oiJjf 
prove  the  executing  the  will  by  the  tcftator,  and  his  own  Tub- 
fcribing  it  In  the  prcfcncc  of  the  tcftator,  but  likewife  that 
the  reft  of  the  witneffes  fubfcribing  their  names  in  the  prefencc 


c«r:diiv^i*p^e-  ^f  ^]^g  teftatOT;  and  then  one  witnefs  proves  the  full  exccuiion 
\n  tKf  prfi'cnee  of  a  will,  fiHce  he  pfovcs  that  the  tcftator  executed  it ;  and 
JlfHn^cffirrand*'   likcwifcthat  thc  thrcc  witneffes  fubfcribed  it  in  his  prefencc* 

th it  they  Tub' 

fcribe^  40  the  prefencc  of  tht  teftjitor* 

But  this  is  not  done  in  the  principal  cafe. 

2^/)',  He  held  that  the  bare  fubfcribing  the  will  by  the 
witneffes  in  the  fame  room  did  not  neccffarily  implj  it  to  be 
in  the  tcftaior's  prefencc :  for  it  might  be  in  a  corner  of 
the  room,  in  a  ckndeftine  fraudulent  way  ^  and  then  it  would 
not  be  a  fubfcribing  by  thc  witnefs  in  thc  te  ft  a  tor's  prefinci^ 
merely  becaufe  in  the  fame  room  ;  but  that  here  it  being 
fworn  by  the  wilnefs,  that  he  fubfcribed  thc  will  at  the  rcqueft 
of  ihc  teftatiLx,  and  in  the  fame  room,  this  could  not  be 
fraudulent,  and  was  therefore  well  enough  (i  J. 

3^^  His  krdjhip  much  doubted,  whether  thfs  wilt  would 
have  been  a  good  appointment,  had  it  not  been  executed 
purfuant  to  the  ftatutc  of  frauds ;  becaufe  when  a  power  is 
given  to  appoint  the  ufes  of  land  by  *  deed  or  will,  the  will 
muft  be  intended  [a)  fuch  a  one  as  is  proper  for  the  dtfpofition 
infuchcafc"by   of  land  j  confcqucntlv  fubfcribed  by  three   witnefles  in  the 

a  will"  muft  be  r     i  n  /•         l  • 

intended  fuch  a  prcfcncc  of  thc  tcftator ;  for  this  IS  within  all  the  incon-r 
veniencies  that  the  ftatute  of  frauds  intended  to  prevent,  and 
the  other  words  in  the  nature  of  ^  will  mean  the  fame  as 
a  will,  which  muft  therefore  be  fubfcribed  by  witnefles  in 
the  prefcnce  of  the  teftator.  But  for  the  reafons  aforefaid  it 
was  declared  this  was  a  good  will  both  as  to  the  real  and 
perfonal  cftatc. 

258. 


Powet  to  ip- 
point  aniiicof 
land  by  deed  or 
will.     A  will 
attcfted  by  two 
witnefles  not  a 
gooj  appoint* 
inentj  becaufe 


will  as  is  proper 
to  difpofc  of 
Jand.     So  tho* 
the  words  are, 
««  or  other  wri- 
ting in  nature 
of  a  will.*' 

[♦742    ] 
(tf)  VideWag- 
rtafF  verfui 
Wagftaff,  vol.1. 


(l)  Vide  Dormer  v.  Tburland,   poll. 

2  vol.  509.     8tonehou/e  v.  Evelyn,  poft. 

3  vol.  254.  Grjle  v.  Gryle,  2  Atk.  176, 
Gray/on  v.  Atkinfon,  2  Vcz.  454.  Carle^ 
ton  V.  Grtfia,   i  Burr.  ^^.     Right  v. 


Price ^  Doug.  229.  Caffhn  v.  DaJe^ 
Bro.  Cha.  Rep.  99.  as  to  the  feveral 
rcquifites  of  the  ftatutc  of  frauds  witl^ 
refpcd  to  devifes. 

HollingflieadH 


^  celldr 
Maccles- 
ruLD. 
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HolUngflicad's  Cafe.  Cafe  21+. 

Lord  Ciian- 
yt  Is  partner  with  B.  in  the' trade  of  a  mercer.     A.  dies 
^         *   inteftate,  and  C  his  adminiftrator  brings  a  bill  in  equity 

againft  fi.  for  an  account  of  the  partncrflhip  cfftds.     Where-  ^e^,  Ca.  Ab. 

upon  the  caufc  is  heard,  and  an  account  being  decreed,  the  *•  note  to  pi,  3. 

maftcr  makes  a  report,  by  which   it  appears,  that  there    is  <yn^bii!)nc. 

nothing  due  from  the  defendant  to  the  plaintiff.     C.  takes  ?"i^^  ty  dfath, 

exceptions  to  the  mailer's  report^  and  then  dies,  and  the  now  the  ex-cutor 

plaintiff  having  taken  out  adminiftration  de  bonis  non  of  jf.  barred  by  lU. 

brought  bis  bill  of  revivor  to  revive  thefe  proceedings.  tbn ''if  *Sc *do 

not  re?ive  with- 
in fix  years  i  but  not  after  a  decree  to  account. 

The  defendant  pleads  the  ftatute  of  limitations,  and  that 
above  fix  years  had  pafled  after  the  death  of  the  firft  admini- 
ftrator  and  the  plaintiff's  taking  out  letters  of  adminiftration, 
before  the  filing  of  the  bill  of  revivor. 

For  the  plaintiff  it  was  argued,  ij3^  That  the  ftatute  of 
limitations  was  an  improper  plea  in  this  cafe;  that  praying  to 
,  revive  was  praying  to  ftand  in  the  place  of  the  firft  plaintiff 
which  the    plaintiff   when  he  had  revived    would  do,  and      -  - 

confequcntly  would  not  be  barred  by  the  ftatute  of  limi-  ^  '^^  J 
rations,  fince  it  was  not  pretended  but  that  the  firft  fuit 
was  brought  in  -time.  2^^>  That  a  decree  of  the  court  of 
chancery  was  in  nature  of  a  judgment ;  and  it  could  not 
be  thought  a  judgment  was  within  the  ftatute  of  limita- 
tions :  for  even  a  fpecialty  was  not ;  and  a  decree,  though 
only  to  account,  was  ftill  a  decree.  3^^,  That  there  was  no 
reafon  this  cafe  (hould  be  taken  as  within  the  ftatute  of 
limitations,  becaufe  the  defendant,  in  the  cafe  of  an  account 
(where  each  fide  are  adtors)  if  he  thought  fit,  might  revive, 
and  fo  the  delay  of  the  plaintiff  not  to  be  objeded  by  the 
defendant  in  whofe  power  it  was  to  have  prevented  any  ill 
confequence  arifing  therefrom. 

Attorney  gineral R2jmond  contra :  It  is  true,  when  the  plain- 
tiff has  revived,  he  ftands  in  the  place  of  the  plaintiff  in  the 
original  bill ;  but  this  plea  is  pleaded  in  bar  of  reviving,  and 
until  then  the  plaintiff  does  not  ftand  in  his  place ;  and  we 
oiay  well  objedi,  that  by  the  ftatute  of  limitations  be  ought 

to 
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C7+4] 


to  have  come  fooncr  i  to  which  the  court  fecmcd  to  incline. 
As  to  the  fccopii  objc£iion,  he  obfcrved,  that  this  decree  bctivg 
only  to  account,  was  but  intcrlucuEory,  and  it  d:d  not  ippcaf 
by  fucK  decree  that  one  faxthing  was  due  from  th^  defendant  to 
the  plaintifF^  fo  that  k  eftablifhed  no  debt,  nor  was  it  evidence 
of  the  plaintiff's  having  anyjuft  caufe  of  fuit.    With  regafd  m 
ibe  third  objci^ion,  he  admitted  either  fide  might  revive  in  thii 
cafe  i  but  it  would  be   hard   to  put  the  defendamc  to  rtrifct 
chargeable  fuit  againft  himfelf,  when  he  might  be  ffttis&e<l  in 
his  confcicnce  that  noihing  was  really  due»  and  here  was  room 
for  the  court  to  intend  fo  in  this  cafe,  when  the   mafter,  altei 
examining  into  the  matter,  had    reported  nothing  due  j   mi 
though  by  exceptions  being  put  in  to  the  report,  fuch  report 
was  fufpendeJ,  yet  the  plaiotilFfhouldaot  have  ilept  Ax  yens 
after  die  adminiftration  taken  out. 

LcrJ chafiCftUr :  Theftatute  oflimitations  fpeaks  nothing  of 
ihlts  in  equity,  yecthete  are  conftrued  to  be  within  it*     Tbe 
cafe  of  not  reviving  a  decree  which  is  only  to  account,  is  with* 
in  all  the  mifchicf  dcfigned  to  be  prevented,  viz,   to  fuc  a  m^n 
after  his  vouchers  may  have  been  loft^  or  his  witneHes  dead. 
For  if  the  party  may  delay  fix  years  before  he  revives  hii  bill, 
he  may  by  the  fame    rcafon    forbear  twenty- fix,  thirty- fix  or 
forty-fix  years,     There  can  be  no  doubt  but  that  if  this  were 
only  a  bill  and  anfwer,  and  the  fuit  abated,  the  execuiur  aiu£ 
bring  his  bill  of  revivor  within  fix  years,  elfe  the  fuit  would  be 
barred.     Now   the   reafon  holds  ftill  as  ftrongly  in  cafe  of  a 
decree  to  account,  which   is   in   nature  of  a  judgment  quti 
computet  \  where,  if  the   plaintiff  had   died,   his  executor  or 
adminiftrator  could  not  formerly  carry  it  on,  as  now  by  die 
late  ftatutehemay;  and  though  it  may  feem  a  material  objec- 
tion, that  when  there  is  a  decree  to  account,  the  defendant  as 
well  as  plaintiff  may  revive  ;  it  would  however  be   very  hard 
for  equity  to  force  a  man  to  revive  a  fuit  againft  himfelf  at  the 
fame  time  that  he  fwears  he  owes  nothing. 

Therefore  let  the  plaintiff  amend  his  bill,  and  the  defend- 
ant his  anfwer,  to  bring  the  matter  .more  fully  before  the 
court. 

After  which  the  defendant  died,  and  one  Beechir  admini- 
ftring  tohim,  the  plaintrfF  brought   another  bill  of  revivor^ 

whereupon 
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whereupon  the  defendant  Beecbir  pkaded  die  ftatute  of  limita-  Holli  No- 
tions, and  comiQgto  be  argued  before  lord  chanotllor  King  in  she  ad's 
Mich.  17279  his-lordihip  difallowed  the  plea,  faying  that  a  bill  ^^'^' 
of  revivor  after  a  decree  to  account,  was  in  natiire  of  zfci.fa.  [  745  ] 
and  not  within  or  barrable  by  the  ftatute  of  limitations ;  though 
the  demand  feemed  to  be  a  very  ftale  one,  and  not  to  ha 
countenanced. 


Savile  verfus  Savile.  '  ^*^«  215- 

Lord  Mac- 

IN  this  caufe  there  was  a  decree  {inter  al)  for  the  fale  of  clespield. 
Halifax^houfe  in  St.   James's  Squari^  to  the  bcft  purchifcr   679?'plV*'* 
before  the  maftcr,  and  Thomas  Frederick  cfq.  was  repotted  the   Pufchafcr  be. 

*  fore  a  malter 

beft  bidder  at  10500  i.  having  made  1000 /•  depoiit.  fubmitting  co 

forfeit  his  de* 
pofit,  not  bound  to  proceed  in  the  purchafe* 


On  the  days  of  petitions  after  Hillary  term  it  was  prayed, 
that  Mr.  /r#ii^iVi  ought  compt)eat  bis  purchafe,  and  pay  the 
remainder  of  the  purchafe- moneys  upon  which  Mr.  Frederick 
by  his  counicl  declared  that  he  defied  to  lofe  his  depofit. 

But  the  lord  Nottingham  grandfather  and  guardiaA  to  the" 
young  ladies  the  plaintiffs  (who  were  the  daughters  and  co- 
heirs of  ^///^w  late-  lord  marquis   di  Halifax  by  lady  Mary 
Finch)  infiftcd,  that  Mr.  /WrfrnVi  being  the  beft  bidder  ought 
to  pay  the  refidue -of  the  purchafe- money,  and  being  prefent 
himfelf  urged,  that  this  contrafi,  iince  it  was  made  with  the 
court  in  truft  for  the  plaintiffs,  could  not  (as  he  thought)   be 
difcharged  upon  any  other  terms,  than  payment  of  the  refidue' 
of  the  purchafe-money :  that  had  it  been  the  cafe  of  a  private 
contrafi  between  party  and  party,  and  fo  much  money  paid  as 
earned,  there  could  be  no reafon  to  imagine,  that  becaufe  the- 
intended  purchafcr  paid  fo  much  by  way  of  earneft,  therefore 
he  fliould  be  at  liberty  to  get  ofFfrom  the  bargain  by  lofing  his 
carneft  ;  and  /urely  the  conirafi   made  with  the   court  was  at 
leaft  as  ftrong  as  if  made  with  the  party:  that  if  there  had       [  y^6  ] 
been  no  depofit,  it  would  hardly  have  been  a  qucftion  btit 
that  the  party  (hould  have  been  compelled  to  pay  the   whole  • 
purchafe-money,  and  could  it  be  imagined   that   the  contrail 
was  the  weaker  becaufe  there  was  a  depofit  ?  This  would  be  in- 
verting the  very  fenfc  and  meaning  of  the  parties,  and  to  con- 

ftruc 


De  Term.  S.  Trio,  lytt. 


Cakic  v. 
Cakh. 


[  7*7  1 

After  publicatu 
•n,  and  examin- 
ations known, 
thia  court  wilt 
Bot  give  either 
fide  leave  to  ex- 
amine* 


Wo  retlbfi  to  fet 
tfide  a  releafft 
becaufe  the  par- 
ty  releafing  had 
t  rifbt.     Secutt 
if  ignorant  of 
bit  r^ghty  or  if 
the  fame  was 
concealed  from 
him. 


(tf)  See  the  cafe 
of  Broderickv* 
Bruderick,  aats 
139. 

[728] 


was  obrenrable^  when  the  plaintifF,  at  the  hearing  of  the  canfe^ 
was  afkcd  whether  he  would  reconvey  this  manor  of  Brume^ 
which  had  been  given  in  fatisfadion  of  the  -plaintiff's  right 
and  demand  ?  he  declined  rendring  it  back  again. 

His  lordihip  obferved  the  prudent  methods  of  this  court 
were,  that  after  publication  is  pafled«  and  the  purport  of  ther 
examinations  icnown  to  the  parties,  neither  fide  is  allowed, 
tho'  they  come  recent,  to  enter  into  a  frefh  examination  of 
the  matters  in  queftion,  fince  otherwife  there  would  be  no  end 
of  things,  and  fuch  a  proceeding  would  tend  to  peijury  as  well 
as  vexation.  But  the  principal  cafe  was  much  ftronger  ;  for 
here  the  parties  had  not  only  on  each  fide  examined  witnefles, 
and  thofe  examinations  had  been  publiihed,  but  the  court  upon 
thofe  examinations  had  made  a  decree,  fince  which  the  parties 
had  come  to  an  agreement,  and  in  confequence  thereof  a  con* 
veyance  of  land  bad  been  made  by  the  defendanr  to  the  plain- 
tiff's father  in  iiitis&^on  of  his  pretended  right,  and  the 
lands  thus  conveyed,  enjoyed  to  this  time  by  the  plaintiff: 
that  nothing  like  this  had  ever  been  attempted  by  any  perfon, 
and  if  the  laft  bill  (hould  prevail,  there  vrould  be  two  incon- 
fiftent  decrees  of  the  fame  court ;  one  in  famur  of  the  will  of 
i68l>  and  another  againjl  it :  that  where  two  parties  are  con- 
tending in  this  court,  and  one  releafes  his  prctenfions  to  the 
other,  there  can  be  no  colour  to  fet  this  releafe  afide,  becaufe 
the  man  that  made  it  had  a  right  \  for  by  the  fame  reafon  there 
can  be  no  fuch  thing  as  compromifing  a  fuit,  nor  room  for  any 
accommodation ;  ^"^^x^  releafe  fuppofes  the  party  making  it  to 
have  a  right ;  but  this  can  be  no  reafon  for  its  being  fet  afide, 
for  then  every  releafe  might  be  avoided.  Befides,  this  releafe 
is  very  particular,  it  being  of  all  lands  devifed,  or  mentioned  N 
bedcvifid.  Indeed,  if  the  party  releafing  is  ignorant  of  his 
right,  or  if  his  right  is  concealed  {a)  from  him  by  the  perfon 
to  whom  the  releafe  is  made,  thefe  will  be  good  reafons  for 
the  fetting  afide  of  the  releafe.  But  no  fuch  thing  is  pretended 
in  this  cafe,  and  folemn  conveyances,  releafes  and  agree* 
ments  made  by  the  parties  are  not  flighcly  to  be  blown  off  and 
fet  afide.  (i). 


(l)  So,  Stapilt9n  V.  Stafiltom, 
Cory.  V  Corfy  1  Vcz.  i^. 


1  Atk.  10.     PuUen  v.  Ready ^   z  Atk.    59a. 

Then 
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Then  his  lordfliip  repeated  the  proofs  made  in  this  caufe  on  Cannv. 
die  part  of  the  plaintiff,  which  were  but  dark  and  doubtful.  Can  if, 
faying,  he  did  not,  on  the  whole,  believe  that  Sir  Thdmas 
Conn  the  teftator  did  adually  make  a  latter  will,  though  there 
might  be  fome  intentions  and  preparations  for  that  purpofe ; 
and  it  was  not  clear  how  the  court  could  have  come  at 
It,  even  if  there  had  been  full  proof  of  a  latter  wilL  How- 
ever, there  being  no  fuch  proof,  that  was  not  the  prefent 
queftion ;  but  here  having  been  a  decree,  a  releafe  and  a  re- 
compence  for  fuch  releafe,  there  could  be  no  colour  for  re« 
lief. 

So  the  bill  of  revivor  was  difmiiled  with  cofts. 


D  E 


Term.  S,  Michadis,  1721. 


-j^-j 


Cafe  209. 
Lord  Chan- 
cellor 
Maccles* 

FIELD. 

One  dies  in- 
debted by  COTC- 
nant  moie  than 
all  hit  perfonai 
aflets  can  pay, 
and  leaving  real 
aiTettfufficient, 
the  widow  iball 
have  her  bona 
aphernalia, 


Tipping  wrjus  Tipping  (i)^ 

j4  By  articles  before  marriage  covenanted  for  himfelf  ani 
"^^  his  heirs,  with  the  wife's  truftees,  to  lay  out  3500/. 
in  a  purchafe  of  land  to  be  fettled  on  the  wife  for  her  jointure^ 
remainder  to  the  firft,  C^^«  (bns  of  that  marriage  in  tail  male 
fucceffively,  and  died  inteftate  without  iflue,  leaving  aflets  m 
fee  defcending  to  his  nepheV,  who  was  his  heir  at  law,  bot 
the  perfonai  eftate  was  not  near  fufficient  for  the  payment  of 
his  debts, 

paraphernalia, 

la  regard  the  creditor  does  not  fuffer  thereby,  there  bong  ftat  afetifar  him* 

The  widow  who  was  adminiftratrix,  brought  her  bill 
againft  the  heir,  to  compel  him  to  make  good  her  jointure, 
and  to  have  the  deficiency  of  the  perfonai  fopplied  out  of  the 
real  afTets,  and  having  jewels,  i^c.  which  were  her  lona  para* 
phemalia  of  the  value  of  200/.  and  upwards,  the  queftion  was, 
whether  they  in  the  firfl  place,  and  in  eafe  of  the  real  aflets, 
(hould  be  liable  to  fatisfy  this  covenant,  fince  bona  paraphef' 
[  73^  ]  ^^^'^  ^^^^  perfonai  eftate,  and  the  rule  was  faid  to  be,  that  all 
the  perfonai  ought  to  be  applied  in  exoneration  of  the  real 
eftate. 


(«)  I  Ro.  Abr. 

The  court  di- 
vided as  to  thii 
point* 

A  fpecific  or 
other  legatee 
ihaU  ftand  in 
the  place  of  a 
bond  or  judg- 
ment creditor, 
ifthefetake 
gbeir  fatii  fa^ion 


Lord  chancellor:  I  take  it,  that  bona  paraphernalia  are  (tf) 
not  devifable  by  the  huftDand  from  the  wife,  any  more  than 
heirlooms  from  the  heir,  fo  that  the  right  of  the  wife  to  the 
bona  paraphernalia  is  to  be  preferred  to  that  of  a  legatee.  If  the 
huftDand  by  his  will  gives  a  leafe  or  a  horfe,  or  any  (peciiic  le- 
gacy, and  leaves  a  debt  by  mortgage  or  bond  in  which  the 
heir  is  bound,  the  heir  fhall  not  compel  the  fpecific  legatee  to 

out  of  the  perfonai  eftate. 


(i)  Reg.  Lib.  B.  1721.  fol.  541. 


part 
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part  With  his  legacy  in  cafe  of  the  real  eftate ;  but  though  the  Tipping  v. 
creditor  may  fubjeft  this  fpccific  legacy  to  his  debt,  yet  the  Aipriwo, 
fpecific  or  any  other  legatee  (hall  in  equity  ftand  in  the  place  ( i ) 
of  the  bond^creditor  or  mortagee,  and  take  as  much  out  of  the 
real  aflets,  as  fuch  creditor  by  bond  or  mortgage  (hall  have  taken 
from  his  fpecific  or  other  legacy.  Wherefore^  if  a  legatee  (hall 
have  this  favour  in  equity,  much  more  ihall  the  wife  be  pri- 
vileged with  refpe£l  to  her  hna paraphernalia^  which  are  pre- 
/erred  to  legacies.  Indeed,  were  the  rule  of  equity  otherwife^ 
s(  fpecific  legatee  fhould  compel  the  application  of  the  bona 
paraphernalia  to  pay  any  debt  in  favoui^  and  eafe  of  his  fpecific 
legacy.  Whereas  bana  paraphernalia  are  liable  only  (2)  to 
debts,  and  in  favour  of  creditors,  not  of  an  heir;  but  any  cre- 
ditors by  fpecialty  are  wholly  unconcerned  in  this  queftion, 
they  being  by  reafon  of  their  bonds^  i^c.  in  all  events  fecure, 
which  mud  make  it  indifferent  to  them  whether  they  are  paid 
out  of  the  real  afTets,  or  out  of  the  bona  paraphernalia  ;  for  ftill 
they  are  fure  of  being  paid ;  and  putting  the  creditors  out . 
of  the  cafe,  the  bona  paraphernalia  (hall  be  retained  by  the  wifej 

So  the  lord  chancellor  denied  it  to  be  a  rule,  that  in  all  cafes   The  perfonal 
theperfonal  is  applicable  in  cafe  of  the  real  ♦eftate,  for  it   ^ppi^ed"^^ 


ihall  not  be  fo  applied,  if  thereby  the  paymjcnt  of  any  legacy    ^h^  r«aU  fo  the 

/    X         11    I.  *'»'        '  ^        ^  /^  /,     ^  .'defeating  of  any 

(3)  Will  be  prevented,  much  lefs  where  it  will  deprive  the    legacy, 
widow  of  her  bona  paraphernalia  f.  [  *73^  ] 


(O  Vide  Cli/toft  v.  Burt,  ante,  678. 
(2)  So,  Snel/on  v.  Corbett,    3  Atk.  369.     Graham  v.  Londondirry,  3  Atk.  393* 
(3)  Vide  Oneal  v.  Mead^  ante,  694. 

f  So  decreed  by  the  lord  chancellor  Macclesfield  in  the  cafe  of  Puckering  and 
John/on  J   the  fame  term. 


Dalfton  verfus  Coatfworth.  Cafe  210. 

At  the  Rolls. 

THE  plaintiff  brought  a  bill  for  relief  againft  the  fup-   a^Eq.  Ci.  Ah. 
preflion  of  a  deed,   by  which  the  plaintiff's  uncle  had    where »  deed 
fettled  a  term  in  fuch  a  manner  as  that  after  his  and  his  wife's    p'cflVd  by^tup 

death  f  which  wife  was  the  defendant)  without  iffue,  the  fame    heir;  the  party 
^  -  clalmng  uadar 

was  to  come  to  the  plaintiff  for  the  refidue  of  the  term.  fuch  deed  or 

will  decreed  to 
hold  and  enjoy^  vcd  the  beh  «r  fopprtOtr  •f  tb«  detd,  ftc.  tu  convey. 

Vol.  I.  Q.!l  'V^"^ 
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Calstoii  v.       The  plaintiflT's  uncle  was  dead  without  iflue9  ^^^  ^  ^« 
Coats-        fendant  the  wife  had  burnt  the  deed. 

WORTH. 

The  defendant  by  her  anfwer  but  faintly  denied  it^  (vtz,) 
ihatjbe  did  not  renumber  (he  ever   burnt  or  deftrojed  the  bii 

deed. 

« 

The  witnefles  fwore  the  limiutions  of  the  fettlement  to  be 
in  truft  for  the  hufband  for  life,  remainder  to  the  defendant  bis 
wife  for  life,  remainder  to  the  heirs  of  their  bodies  [bj  ooe 
witnefs,]  remainder  to  the  iflue  of  their  bodies  \hj  anodbcr,] 
and  for  want  of  ifiue  by  the  defendant  and  her  hufbaodi 
remainder  to  the  plaintiff. 

Objected  for  the  defendant,  that  the  limitations  of  the  tntft 
of  the  term  being  to  the  heirs  of  the  bodies  of  the  defendant 
and  her  hufband,  or  to  the  ifliie  of  the  bodies  of  the  defendant 
andherhufband,  remainder  over  to  the  plaintiff*,  fuch  aremain- 
r  7^2  1  ^^^  ^^^^  ^^  ^^^  truft  of  the  term  was  void  in  law;  and 
therefore  fuppofing  the  deed  to  have  been  fupprefled,  yet  it 
could  not,  were  it  to  be  admitted,  profit  the  plaintiff*,  or  make 
him  any  title. 

But  by  the  mafter  of  the  roUsy  it  is  true,  where  a  term  is 
limited  to  a  man  and  wife  for  their  lives,  remainder  to  the 
heirs  of  their  bodies,  and  for  want  of  fuch  iflue,  remainder 
over,  this  remainder  over  being  but  of  a  term  is  void  :  but  on 
the  other  fide,  a  term  may  be  limited  in  the  following  manner, 
(viz.)  to  truftees  m  truft  for  the  huft)and  and  wife  for  their 
lives,  and  afterwards  for  their  children,  or  for  their  iflue  ;  and 
for  want  of  fuch  children  or  iflue  living  at  the  death  of  the 
faid  hufband  and  wife,  then  to  go  over  to  the  plaintiff,  and 
fuch  limitation  (i)  is  good;  now,  fince  a  term  might  be 
limited  in  fuch  manner,  I  will  intend  it  to  have  been  fo 
limited  in  the  prcfent  cafe,  for  every  thing  (hall  be  prefumed 

(jr)ViJciVeni.   in  odiumfpoliatoris.  {a). 

jo7«  308.  ,  /•  1  • 

Then  his  honour  confidered   in   what  manner  the   decree 

(|)Moor8»3#      fhouldbe  pronounced,  and  he  cited  the  cafe  in  Hob.  109.   (^) 

7he  King  and  lord  Hunfdon  vcrfus  countefs  dowager  of  Arundel^ 

where  the  king  and  his  farmer  under  him  claimed  title  by  the 

(l)  Vide  Stanley  v.  Leigh ^  poll,  2  vol.  686. 

attainder 
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attainder  of  Francis  Dacres  who  was  attainted  of  high  treafon,   Dalstow  v, 
and  was  fuppofed  to  be  tenant  in  tail  by  virtue  of  a  deed  not       Coats- 

WORTH 

extant,  but  vehemently  fufpe£lcd  to  be  fuppreffed  and  with- 

holdcn  by   fome    under  whom   the   defendants  claimed,  and 

therefore  it  was  decreed  by  the  then  (a)   lord  chancellor^   with   ^'^  ^rdEUtf- 

'  *  '  mere* 

the  affiftancc  of  the  two  chief  juftices  [Coke  and  Hobari^)  that 

the  king  and  his  farmer  under  him  (hould  hold  the  land  until 

the  defendants  produced  the  deed,  and  the  court  made  farther 

order  thereon;  his  honour  faid,  that  ixryohn  Trevor  his  predc- 

ccflbr  had  ordered  this  decree   to  be  fearched  for,   the  term       [  733  ] 

being  mentioned  in   the   report,  but   it  could   not   then   be 

found;  however,  that  he  himfelf  having, fince  ordered  farther 

fearch  to  be  made,  had  found  the  fame,  under  the  name  of 

Hobarty  attorney  general  Verfus  L f  fo  that  now  any  per- 

fon  might  have  accefs  to  the  faid  decree. 

That  the  next  cafe  of  this  nature  was,  that  of  {b)  San/otj  (i)aV«rn. 
verfus  Rumfiy  towJi-clerk  of  Briflolj  where  the  defendant  ^^*' 
Rumfey  had  articled  to  give  a  portion  to  Sanfon  with  his  daugh- 
ter, and  the  defendant  had  the  deed  in  his  cuftody ;  the  plain- 
tiff fuing  for  the  portion,  and  fetting  forth  the  purport  of  the 
articles  by  his  bill,  the  defendant  pretended  in  his  anfwer, 
that  the  articles  did  vary  from  what  the  bill  fet  forth,  and  after- 
wards  burnt  the  articles ;  all  which  being  made  to  appear, 
he  was  committed,  and  continued  under  confinement  till  he 
had  admitted  the  articles  to  be  as  the  bill  had  fet  them  forth, 
which  commitment  was  only  by  an  interlocutory  order,  and 
the  caufe  never  heard. 

The  next  was  that  of  Hampden  verfus  Hampden^  heard  the 
8th  of  December  1708,  where  the  plauitiff  Claiming  as  devifee 
under  the  defendant's  father's  will ;  by  proof  it  appeared  that 
there  was  fuch  a  will,  though  no  exa6t  account  was  given  of 
the  contents  thereof;  but  inafmuch  as  the  court  was  fatisfied 
the  defendant  had  fuppreffed  the  will,  and  for  that  (though  no 
exad  proof  was  made  of  the  contents)  the  defendant  might 
clear  this  by  producing  the  will,  therefore  it  was  decreed 
that  the  plaintiff  the  devifee  (hould  hold  and  enjoy  until  the 
defendant  produced  the   will  and  farther  order.     This  caufe 

f  See  alfo  this  cafe  particularly  ftated  in  the  cafe  of  Osmfer  v.  Lord  Cowper^  - 
veL  2»  720. 

Q^q  2  WM 


Dalstoh  v. 
*  Coats- 
worth. 

[  734  ] 
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was  firft  dtcreed  by  the  late  majlir  of  the  roUs^  then  affirmed  bj 
t\i^  hrd  cbamtUor  on  zf^dX^  and  afterwards  by  the  houfe  of 
lords,  (i) 

The  laft  cafe  was  that  of  Woodrqff  and  Burton^  Febnurj 
17 19,  and  was  thus: 

A  devifee  brought  his  bill  againft  the  heir,  and  it  being 
tnade  to  appear  that  there  was  fuch  a  will,  as  the  plaintiff  had 
Tuggefted,  and  that  the  defendant  had  deftroyed  it,  the  lord 
chancellor  Parker  decreed  the  defendant  to  convey  the  prenoiiies 
to  the  plaintiff  in  fee,  and  to  deliver  up  the  pofleflion,  which 
{his honour  {M)  feemed  to  him  to  be  the  moft  effedual  and 
reafonable  decree. 

But  in  the  principal  cafe  the  court  faid,  there  could  be  no 
decree  for  the  pofleffion,  nor  any  prefent  conveyance  to  thct 
plaintiff,  it  being  only  a  remainder  of  a  term  after  the  defend- 
ant's death ;  but  let  the  defendant  affign  over  the  term  to 
truftees,  in  truft  for  herfelf  for  life,  and  afterwards  for  the 
plaintiff;  and  let  her  bring  the  deeds  relating  to  the  title  into 
eourty  and  pay  cofts.  (2) 


(i)   I  Bro.  P.  C.  250. 
(2)  Reg.  Lib.  A.  i72Z.fbl.  251^  entered  xXEafier  term  1723. 


Cafe  21  !• 
Lord    Chan- 
cellor 
Maccles- 
field. 

%  £q.  Ca.  Ab« 
516.  pi.  8. 
On  a  bill  to  fet 
tlide  a  decree  a- 

?;ainft  an  infant 
ar  fraud,  if  the 
fame  be  not 
fraudulent,  tho* 
in  every  rcfpcd 
notfoequiublcy 
the  court  will 
BOC  (ft  it  aiide. 


[735  ] 


Richmond  &  ux'  ^oerfus  Taylcur. 

TH  £  plaintiff*  brought  this  bill  for  the  wife's  portion : 
the  cafe  was,  that  upon  the  marriage  of  the  plaintiff's 
(Mrs.  Richmond's)  father  James  Tayleur  Vfkh  Elizabeth^  the 
daughter  of  jfnthony  tFallingery  1500/.  was  the  mother*s 
portion,  to  which  the  father  added  1000/.  and  by  articles,  to 
which  the  faid  Anthony  If^alling^r  was  a  party,  it  was  agreed 
that  the  wife's  1500/.  and  the  hufband's  1000/.  fhould  be 
laid  out  in  the  purchafe  of  land,  within  a  year  after  the  mar- 
riage, which  ihould  be  fettled  to  the  ufe  of  Janus  Taylcur  the 
hufband  for  his  life,  remainder  to  Elizabeth  the  wife  for  her 
life,  remainder  to  the  firft,  £fff.  fons  of  the  marriage  fuc- 
ceffively  in  tail  male,  remainder  to  truftees  for  1000  years, 
to  raife  portions  for  the  daughters  of  the  marriage,  if  no   fon, 

3  (f/2.) 
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Taylsva. 


(viz.)  if  but   one  daughter,  looo/.  if  two  1500^  betwisct    Rxchmoiib 

them,  if  more,  500/.  a-piece.      Provifo,  that  if  before  the 

money  laid  out   in  the   purchafe,  the  plaintiff's  father  and 

mother,  {viz. )  Tayleur  and  his  wife,  or  either  of  them  (bould 

die,  leaving  iiFue  only  one  daughter,  then  that  daughter  (hould 

have  the  v/hole  2500  /.    Alfo  the  hufband  Tayleur  covenanted, 

that  if  his   intended  wife  (hould   die  before  him,   he  would 

leave,  after  his  death  to  the  ifTue  of  the  marriage   500  A  be* 

yond  what  was  before  fettled. 

In  1689  the  marriage  betwixt  the  plaintiff's  father  and 
mother  was  folemnized,  and  in  1695  the  plaintiff's  mother 
(Mrs.  TayUur)  died,  leaving  iffue  only  the  plaintiff,  now  mar- 
ried to  the  other  plaintiff  Richmond^  which  marriage  he  gained 
t  by  corrupting  the  fervant,  and  without  the  father's  confent, 
having  himfelf  no  eihite.  and  becoming  si  bankrupt  witbia  a 
year  after  the  marriage. 

The  plaintiff's  father  (Jams  TayUur)  after  the  death  of 
his  wife,  brought  a  bill  againft  his  daughter  the  now  plaintifl^ 
and  her  grandfather  Anthony  WalHngir^  (who  was  a  tniftd^  in^ 
the  articles)  praying  that  he  might  be  relieved  againft  the 
lapfe  of  time,  for  that  the  purchafe  with'  the  2500/.  was  not' 
made  within  a  year,  and  diat  his  daughter  might  not  claim  the 
whole  after  his  death ;  that  he  was  willing  to  lay  out  the  2500/* 
in  a  purchafe,  but  infifted  that  his  daughter  ought  not  to  have 
more  than  (he  would  have  had,  if  the  purchalb  had  bteft  made' 
in  the  mother's  life-time. 


Anthony  WaUlnger  the  father  of  Tayliur\  late  wife,  and 
grandfather  of  the  now  plaintiff  the  in&nt,  by  his  anfwer^ 
allowed  it  to  be  hard  that  TayUur  (hould.  be  obliged  to  leave 
the  whole  2500/.  to  his  daughter  after  his  death  \  that  Tay^ 
Uur  had  been  from  time  to  time  inquiring  after  a  purchafe^ 
and  that  it  was  not  through  his  negled  a  purchafe  had  not  been 
made.  After  which  the  caufe  was  heard  by  confent,  and  an 
abfolute  decreie  made  (without  giving  the  infanra  day  to  (hew 
caufe  to  the  contrary)  whereby  it  w&s  direSed  that  the  2500  /• 
(hould  be  laid  out  in  a  purchafe^  of  laltd  to  be  fettled  in  the 
fame  manner  as  if  the  purchaCp  ha4  t>eea  made  in  the  mother's 


[736] 


t  See  this  ftated  \fk  the  cafe  ofjacotfin  v.  Witti4mni  ante,  382. 

QLq  3  life-time. 


KiCMMOKD 
Ti^YLEVR. 


[737] 


An  Infant  ag- 
|rieved  by  •  dc» 
cree  nut  tounU 
to  ftay  till  he  it 
uf  ai^e,  butmay 
apply  as  toon  as 
he  thinki  fit  to 
rcverfeit,  and 
m^y  do  this 
cither  by  bill  of 
review,  rchesr- 
lug  or  by  original 
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life-time,  by  which  the  daughter  would  have  been  entitled  t9 
the  1000/.  and  the  500/.  only,  and  it  was  referred  to  the 
matter  to  fee  the  purchafe  and  fcttlement  made  ;  accordingly 
the  mafler  did  approve  of  a  purchafe,  and  of  the  fettlement 
thereof,  whereby  1000/.  and  500/.  was  fecured  to  the  now 
plaintiff  the  daughter,  on  the  father's  death.  Afterwards  Taj* 
Uur  the  father  married  again,  and  left  feveral  fons. 

And  now  the  plaintiffs,  ^/r^/n^n^/the  hufband  and  his  wife, 
brought  their  bill,  fuggeding  that  this  decree  was  gained  by 
fraud  and  collufion,  and  ought  to  be  fet  afide,  and  the  whole 
2500  /.  paid  to  him. 

The  defendants  at  firft  pleaded  the  decree  and  report ;  but 
the  plea  being  over-ruled,  they  infified  upon  them  by  their 
knfwer. 

Lord  cbancillor :  The  articles  are  blindly  penned  ;  however, 
the  plaintiff's  bill  is  grounded  upon  the  fraud  and  collufion 
made  ufe  of  in  obtaining  the  former  decree  againft  his  wife, 
then  a  tender  infant ;  and  if  any  fraud  or  furprife  upon  the 
court  had  been  proved,  I  would  have  fet  afide  the  decree  ;  but 
on  the  contrary,  it  appears  that  the  court  was  fairly  and  fully 
apprifed  of  the  cafe,  of  the  articles,  and  of  the  point  in  quef* 
tion,  viz.  the  lapfc  of  time,  and  hath  thought  fit  to  make  a 
decree,  which,  as  it  may  be  ajufl  one,  therefore  I  will  not  fet 
afide.  And  the  plaintiff  having  been  a  bankrupt,  obtained  his 
wife  in  manner  as  above,  and  not  being  able  to  maintain  her, 
let  the  1500/.  and  intereft  fince  the  father  Tayleur's  death  be 
brought  before  the  matter,  the  intereft  thereof  to  be  applied 
for  the  maintenance  of  the  wife  and  child,  with  liberty  to  the 
wife  or  child  to  apply,  if  the  hufband  dies.  (i). 

Note\  In  this  cafe  it  was  held,  that  where  an  infant  con- 
ceives himfelf  aggrieved  by  a  decree,  he  is  not  under  a  ne- 
ccflity  to  ttay  till  he  comes  of  age  before  he  feeks  redrcfs,  but 
may  apply  for  that  purpofe  as  foon  as  he  thinks  fit ;  neither  is 
he  bound  to  proceed  by  way  of  rehearing  or  bill  of  review,  but 
may  impeach  the  former  decree  by  an   (2)  original   bill,   in 

bUly  al'cdging  fpecially  the  errors  in  the  former  decree. 


(0  R^g-  Lib.  B.  1 
(2)  Vide  Lkfd  v-  Mam/4liy  poft.  2. 
vol.  73.     G0UJ  V,  Bain,  Ca.  temp- 


^21.  foL  462. 
TaJ,    201.       WortUj  v. 
3  Atk.  811. 


Birkbtad^ 

which 
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which  it  will  be  enough  for  him  to  fay  the  decree  was  obtained     Richmonp 
by  fraud  and  coUufion,  or  that  no  day  was  given  him  to  (hew    _    ^* 
caufe  againft  it  i  and  Mr.  Cottingham  (his  lordfhip's  fecretary)  ^ 

acquainted  the  court  that  Mr.  Vernon^  in  cafe  of  an  erroneous 
decree  againft  an  infant,  ufed  always  to  advife  the  bringing  of 
an  original  bill  to  fet  it  afide,  but  in  fuch  bill  to  alledge  fpc* 
cially  the  errors  in  the  former  decree. 


Orlcbar  verfus  Fletcher  and  the  Duke  of  Kent.    Cafe  21a, 

At  the  kolls« 

IN  February   1716,  the  defendant  Fletcher  heXtig  feifed  in    aEq-Ca.  Ak. 
io8*  pi   ft* 
fee  of  feme  lands  in  Bedfordshire^  borrowed  *  1500  /.  of  the    a  trader  fe;fc4 

plaintift'  Orlehar  (one  of  the  matters  in  chancery)  on  a  judg-    gf^wjlidgmcit 
mcnt.     Afterwards,  (v/au)    Autull  20,    1717,  the  defendant    to  B.  and  then 

^.      ,  .....    \  .         Iv-      .  f        .   .       ^  rr  fclU  the  land  to 

FUicher  articled  with  the  other  defendant  the  duke  of  Kent^  to  c.  and  aftcr- 

fell  the  premiflcs  to  the  duie,  in  confideration  of  5000/.  to  JJ'J'i^k^p^r* 

be  paid  down,  and  650A  to  be  paid  at  Chrifimas  then  next,  the  ti»o*  the  judg- 

duketobe  let  into   poflefTion   at  Michaelmas  \  fubfequent   to  eaaootcomem 

which  tranfaaions,  the  defendant  F/r/cib^r  becoming   a   bank-  ^'.JJ^orri^ 

rupt,  the  plaintiff  Mr.  Orlehar  brought  his   bill   againft   the  with  the  bank- 

duh  of  Kenu  Fletcher  the   bankrupt  and    the  affignees  under  whether  he  may 

the  commiffion,  praying   that  the  650/.  remaining  in   the  f^VsTnC.dl* 

duke  ofKent*^  hands,  might  be  paid  to  the  plaintiff,  towards  purchafer^a 

^    .  /  r.'  /..•    .    J  hand«,  C.  har- 

fatisfadtion  of  his  judgment.  ioj  purchafed 

before  the  bank* 
ryptcy,  and  thii  not  prejudicing  the  creditors.  So  if  A.  the  trader  givet  iudgment  to  B.  and 
articles  for  a  valuable  confideralion  to  fell  to  C.  and  then  becomes  a  bankrupt,  it  ferms  thft 
judgment  (hall  bind  the  lands  in  the  hands  of  C.  who  articled  to  buf  them  ;  but  whatever  money 
the  purchafer  v|ras  to  pay  the  bai^rupt.  the  lame  ihall  be  liable  to  the  bankruptcy. 

Upon  the  opening  of  the  caufe  the  majierofthi  rolls  obferved, 
that  by  the  ftatute  of  21  Joe.  i.  cap.  19.  fe£l.  9.  it  is  pro- 
vided. *<  that  creditors  by  judgment,  ftatute  or  recognizance, 
**  whereof  no  extent  is  ferved  or  executed  on  a  bankrupt  be* 
^*  fore  his  bankruptcy,  ihall  not  be  relieved  for  i^orp  than  4 
♦*  ratable  part  of  their  juft  debt." 

To  which  I  replied,  that  the  words  [fhall  not  be  relieved 
for  more,  ^r.]  imported  only,  that  they  Jhould  not  have  relief 
ppon  the  commtffton  \  t  but  if  they  could  extend  the  defendant's 

^  See  ;he  cs^e  of  Sir  Qeorge  Ne*wland  and  Bedlq  ye^(tis  «-v— r,  ante^  92* 

Q.S  4  Iwdi 
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Orlzbar  'u.  l^nd,  tbey  were  to  be  left  at  liberty;  that  the  ftatute  onljit- 
Fleicher.  ftrained  the  judgment  creditor  from  proceeding  againft  die 
perfonal  eftatc  of  the  bankrupt ;  but  as  to  the  real  edate  upoa 
which  the  judgment  was  an  actual  and  veiled  lien,  it  could 
never  have  been  the  intention  of  the  parliament,  to  deveft  a 
Creditor  of  this  right ;  befidcs,  the  other  words  of  the  ftatute 
'"'^  [without  regard  had  to  the  penalty]  might  intend  this  claufe 

to  be  fatisfied  by  relieving  a^sinft  the  penalty. 

r  ^       -|  However,  the  court  interrupted  me  while  I  was  fpeaking 

to  this  point,  and  faid  this  was  attempting  to  difturb  what 
was  already  fettled  ;  that  it  had  been  determined  at  law,  that 
where  a  judgment  was  not  ferved  or  executed,  the  cognizee 
thereof  (houlJ  Only  come  in  prg  rati  with  the  other  creditors 
of  the  bankrupt. 

Then  I  urged  that  thefc  articles  by  Fi/rA^r  before  his  bank- 
ruptcy, to  fell  the  land  to  the  dukerf  Kent^  efpecially  when  the 
duke  had  paid  the  greateft  part  of  the  purchafe  money  and  was 
in  pofleiSon,  were  as  a  fale  in  equky :  that  if  a  trader  ieifed 
.  of  land  in  fee,  ihould  confefs  a  judgment  to  A.  and  then  fell 
the  land  to  fi.  and  afterwards  become  a  bankrupt,  though 
A.  the  judgment  creditor  could  not  come  in  upon  the  bank- 
rupt's eftate  for  any  more  than  his  proportion  with  the  other 
creditors,  yet  he  would  be  at  liberty  to  extend  his  judgment 
againft  the  purchafer,  who  bought  the  land  prior  to  the  bank- 
ruptcy ;  which  Teemed  to  be  admitted. 

But  in  the  principal  cafe  the  court  faid,  that  the  dull  $f 
Kent  could  not  he  deemed  a  purchafer,  until  he  had  paid  the 
650/.  which,  remaining  in  the  duke^s  hands,  was  part  of 
the  perfonal  eftate  of  the  bankrupt,  and  muft  be  liable  to  his 
creditors  :  that  the  duke  was  not  to  be  compelled  to  pay  it 
unlefs  upon  his  having  a  good  title,  which  was  to  be  made 
him  by  the  aflignees  of  the  commiflion  of  bankruptcy,  who 
had  the  legal  eftate  of  the  premifTes  ai&gned  to  them  by  the 
fomniiffioners. 

"VVherefore  per  ( i )  cur*:  let  the  aflignees  convey  the  pre- 
^ifles  in  fee  to  the  duke  of  Kent ^  in  the  fame  manner  as  the 


(1)  Reg.  Lib.  B.  172K  fol.  10.    A  bare  order  of  difmiiTal  upon  hearing  the 
pleadings  opened  and  the  ftat.  of  21  Jac.  1.  read. 

bankrupt 
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bankrupt  had  articled  to  do,  they  (landing  in  his  place,  and    Orlebar  v. 
in  coniideration  of  this,  let  his  grace  pay  the  650/.  the  rr-    f^LETCHER. 
rn'aindcr  of  his  purchafc  money  to  the  affignees  for  the  benefit       L  74     J 
otthe  creditors  ;  and  as    to  the  plaintifF  Mr.  OrUbary  the 
judjgment  creditor,  he  muft  come  \n  for  a  proportion  only 
With  the  reft  of  them. 


Longford  verfus  Eyre. 

THE  lady  dutterbuck^  before  her  marriage  with  Mr. 
Rumfey  of  Bri/lcly  did,  with  his  confent,  convey  her 
eftate  to  truftees  to  fuch  ufes  and  for  fuch  eftates  as  (he 
(hould  by  deed  or  will,  or  by  any  writing  in  the  nature  of  a 
will,  appoint*  Having  afterwards  married  Mr.  Rumfeyy  (he 
made  her  will,  and  thereby  devifed  thefe  lands :  there  were 
four  witnefTes  to  the  will,  one  of  whom  was  gone  beyond 
fea,  two  fwore  that  they  faw  the  will  executed  by  the  tefta- 
trix,  and  that  they  fubfcribed  the  fame  in  the  prefence  of  the 
teftatrix^  the  third  fwore  that  he  fubfcribed  the  will  as  a 
witnefs  in  the  fame  room,  and  at  the  requeft  of  the  teftatrix. 

The  lord  Coxvper  (before  whom  the  caufe  was  fir  ft  heard) 
doubted  as  to  the  proof  of  the  execution  of  this  will,  but 
would  declare  no  opinion  on  the  point  until  farther  applica* 
tion,  fajring,  that  the  heir  at  law,  who  was  then  an  infant, 
might  by  that  time  come  of  age.  And  now  this  matter  coming 
on  again  before  the  lord  Macclesfield^  it  was  urged,  i/?,  that 
the^witnefs  fubfcribing  this  will  in  the  fame  room  with  the 
teftatrix,  was  the  fame  as  in  her  prefence  ;  nay,  it  had  been 
refolved  in  Sir  George  Shiers's  cafe  {a)  that  though  the  wit- 
neflcs  fubfcribed  their  names  to  the  will  in  another  room, 
yet  there  happening  to  be  a  window  in  that  room,  through 
which  the  teftator  might  fee  them,  it  was  well  enough. 
aJfyi  It  was  infifted,  that  if  the  will  was  not  good  as  fuch, 
yet  this  was  a  writing  in  nature  of  a  will :  and  forafmuch  as 
the  appointee  in  this  cafe  was  not  in  by  the  will  or  writing 
of  appointment,  but  by  the  original  conveyance,  the  wri- 
ting in  queftion  would  be  a  good  appointment,  though  not  a 
good  will. 

Lffrd 


Cafe  213. 

Lord    Chan- 

ccllor 

MaCCItES- 
FIELD. 
xE^.  Ca.  Ab. 
660    pi.  6. 
762.   v\.  9. 
A  witnefs  prov« 
ing  a  will  of 
land,  fw».jri  that 
hefubfcriLcd  it 
in  the  l.^m? 
room,  and  ac 
(he  ici?jtor'8 
requeft  j  held 
good,  tho'not 
laid  in  the  icf-   , 
Uteres  prefence. 


(a)  Salk.  688. 


[741    ] 
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Afteu^ff:    e^iurft,  could  not  have  done  wallet  ^^^  ^*<J  tieen  punJftialsf* 

Gsf  i»f^l|^   for  it  by  the  next  remaindcr-fnan  in  tail   or  fee,     Alfo  the 

" --  Other  provifo  that  the  nephew  Jhulti  mi  aiien^    sr  indimj^ur  n 

slUn^  fhewft  that  the  teflator  intended  him  more  lb  an  an  eftirc 

for  life,  for  othefwife  he  could  not  alien  5  but  when  the  tcfta- 

tor  recollefled  that  he  had  given  him  aneftate-tail  by  virtucf 

of  which  he  had  a  power  to  alien,  he  thought  it  necefiary  ta 

^  ^     annex  a  condition  which  he  might  imagine  a  good  one^  and 

||ii|Bt«i^«   Would  really  be  (o^  !o  rcftr^in  1  feofimei^t  and  (^)  difcantmy^ 

ancc  but  not  a  recovery^ 

As  for  the  remainder  to  the  charity,  that  being  fubfequent  ta 
9n  eflate  tail^  was  plainly  at  the  tntrcy  of  the  unant  in  tail 
to  bar  by  a  recovery;  for  fo  are  all  efiatcs  fubfequent  to  aq 
intail^  unlcfs  fuch  as  are  in  the  cxo^^n^  whether  they  belong 
to  charities^  infants  or  feme  ^ovetis  \  and  if  the  law  were 
otberwife,  the  grcateft  inconvenience  would  follow,  pcrpe-^ 
tuities  would  be  introduced*  and  it  would  become  ufual  in  Set- 
tlements of  great  eflates,  after  a  Habitation  to  all  the  male  Inic 
to  give  them  to  a  charity,  by  which  means  a  perpetuity  wou-4 
fee  created^  fince  none  would  buy  if  the  charity  could  not  be 
barred.  This  was  the  cafe  of  Sir  {h)  Gilkr^  Garrard  vtt(\:^ 
Godfrey  tFoadwardy  where  Sir  Gilheri  married  one  of  th^ 
co-heirefles  of  Sir  7homas  Spincer  of  Tamton  in  the  county 
bf  Oxfcrd;  but  the  eftate  being  veiled  in  tntftees  for  th^ 
Uiy  Gerrard  in  tail,  remainder  to  a  charity.  Sir  Gilbert  and 
bis  lady  fufTerec)  a  recovery  to  the  ufe  of  Sir  Gilbert  in  fee^ 
fnd  Sir  Gilbert  and  his  wife  afterwards  dying  without  ilTuei 
the  heir  genera!,  or  affignee  of  thp  heir  general  of  Sir  Gilbert^ 
brought  a  bill  in  the  exchequer  againft  the  truftees  and  again{| 
the  charity,  for  a  conveyance  of  the  le^al  eftate,  which  the 
court  of  exchequer  decreed  accordingly,  tho'  to  the  utter  de^ 
feating  of  the  charity^ 

As  to  the  laft  point  in  this  c^fe,  that  of  the  truft  of  the 
Suffolk  lands,  it  h^s  been  objedled  that,  being  only  a  truft,  9 
creature  of  equity,  and  a  diredlion  by  the  teftator  to  convey 
this  equitable  intereft,  according  to  the  limitations  in  the  will, 
equity  will  mould  it  in  fuch  a  manner,  as  beft  to  preserve  the 
intentions  of  the  party,  and  have  it  fo  convey^,  as  that  the 
nephew  may  never  have  it  in  bis  power  to  bar  either  his  own 
(ons  or  the  charity ;  that  without  equity,  neither  the  nephew 

nor 


(DSeetbitCife 
4««. 
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HolHngflicad's  Cafe.  Cafe  214. 

Lord  Clian- 

j4  Is  partner  with  B.  in  the' trade  of  a  mercer.     A.  dies       .  celldr 

inteftate,  and  C  his  adminiftrator  brings  a  bill  in  equity       -j^^  ^ 

againft  5.  for  an  account  of  the  partnerfhip  cfFcd<;.     Where-   ^  e^j.  Ca.  Ab. 

itpon  the  caufc  is  heard,  and  an  account  being  decreed,  the   *•  note  to  pi.  3. 

579*  ?!•"• 
maflcr  maices  a  report,   by  which   it  appears,  that  there    is    Oiiah.iimc- 

nothing  due  from  the  defendant  to  the  plaintifF.     C.  takes  ?"ie^j  by  death, 

exceptions  to  the  mailer's  report,  and  then  dies,  and  the  now  t^c  ex^utor 

plaintiff  having  taken  out  adminiftration  de  bonis  non  oi  A.  barrca  by  lU- 

brought  his  bill  of  revivor  to  revive  thefe  proceedings.  Uon  °if 'the *'do 

not  revive  with- 
in  fix  years  \  but  not  after  a  decree  to  account* 

The  defendant  pleads  the  ftatute  of  limitations,  and  that 
above  fix  years  had  pafTed  after  the  death  of  the  firft  admini- 
flrator  and  the  plaintiff's  taking  out  letters  of  adminiftration, 
before  the  filing  of  the  bill  of  revivor. 

For  the  plaintiff  it  was  argued,  lyff.  That  the  ftatute  of 
limitations  was  an  improper  plea  in  this  cafe ;  that  praying  to 
revive  was  praying  to  ftand  in  the  place  of  the  firft  plaintiff 
which  the    plaintiff   when  he  had  revived    would  do,  and      .  - 

confequently  would  not  be  barred  by  the  ftatute  of  limi-  *•  '^^  J 
rations,  fince  it  was  not  pretended  but  chat  the  firft  fuit 
was  brought  in  •time.  %dlj^  That  a  decree  of  the  court  of 
chancery  was  in  nature  of  a  judgment ;  and  it  could  not 
be  thought  a  judgment  was  within  the  ftatute  of  limita- 
tions :  for  even  a  fpecialty  was  not  \  and  a  decree,  though 
only  to  account,  was  ftill  a  decree.  3//^,  That  there  was  no 
reafon  this  cafe  fhould  be  taken  as  within  the  ftatute  of 
limitations,  becaufe  the  defendant,  in  the  cafe  of  an  account 
(where  each  fide  are  a£lors)  if  he  thought  fit,  might  revive, 
and  fo  the  delay  of  the  plaintiff  not  to  be  objeSed  by  the 
defendant  in  whofe  power  it  was  to  have  prevented  any  ill 
confcquence  arifing  therefrom. 

Attorney  ginerai  Raymond  centra :  It  is  true,  when  the  plain- 
tiff has  revived,  heftands  in  the  place  of  the  plaintiff  in  the 
original  bill  i  but  this  plea  is  pleaded  in  bar  of  reviving,  and 
until  then  the  plaintiff  does  not  ftand  in  his  place;  and  we 
may  well  objed,  that  by  the  ftatute  of  limitations  he  ought 

to 
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HoLLiNG-     to  have  come  fooner;  to  which  the  court  feemed  to  incline. 

SHE  ad's       ^j  ^^  ^^  fecond  objeaion,  he  obfcrved,  that  this  decree  being 
only  to  account,  was  but  interlocutory,  and  it  did  not  appear 
by  fuch  decree  that  one  farthing  was  due  from  the  dcfendantto 
the  plaintiff;  fo  that  it  eftabliflied  no  debt^  nor  was  it  ertdence 
of  the  plaintiff's  having  any  juft  cauie  of  fuit.    With  regard  to 
the  third  objedion,  he  admitted  either  fide  might  rerive  in  diis 
cafe  ;  but  it  would  be   hard   to  put  the  defendant  to  rerive  a 
chargeable  fuit  againft  himfelf,  when  he  might  be  facisfiedin 
his  cpnfcience  that  nothing  was  really  due,  and  here  was  rooai 
for  the  court  to  intend  fo  in  this  cafe,  when  the  mailer,  afar 
examining  into  the  matter,  had   reported  nothing  due ;   and 
though  by  exceptions  being  put  in  to  the  report,  fuch  repcHt 

[  744  ]       was  fufpended,  yet  the  plaintiff  {hould  not  have  flept  fix  yean 
after  the  adminiftration  taken  out. 

Lord  chancellor :  Theftatute  of  limitations  fpeaks  nothing  of 
bills  in  equity,  yetthefe  are  conftrued  to  be  within  it.     The 
cafe  of  not  reviving  a  decree  which  Is  only  to  account,  is  with- 
in all  the  mifchief  dedgned  to  be  prevented,  vizm   to  fue  a  man 
after  his  vouchers  may  have  been  loft,  or  his  vritnefles  dead. 
For  if  the  party  may  delay  fix  years  before  he  revives  his  bill, 
he  may  by  the  fame   reafon   forbear  twenty-fix,  thirty-fix  or 
forty-fix  years.     There  can  be  no  doubt  but  that  if  this  were 
only  a  bill  and  anfwer,  and  the  fuit  abated,  the  executor  muft 
bring  his  bill  of  revivor  within  fix  years,  elfe  the  fuit  would  be 
barred.     Now   the   reafon  holds  ftill  as  ftrongly  in  cafe  of  a 
decree  to  account,  which   is   in    nature  of  a  judgment  qusi 
computet ;  where,  if  the   plaintiff  had   died,   his    executor  or 
adminiftrator  could  not  formerly  carry  it  on,  as   now  by  die 
late  ftatute  he  may;  and  though  it  may  feem  a  material  objec- 
tion, that  when  there  is  a  decree  to  account,  the  defendant  as 
well  as  plaintiff  may  revive  ;  it  would  however  be   very  hard 
for  equity  to  force  a  man  to  revive  a  fuit  againft  himfelf  at  the 
fame  time  that  he  fwears  he  owes  nothing. 

Therefore  let  the  plaintiff  amend  his  bill,  and  the  defend- 
ant his  anfwer,  to  bring  the  matter  more  fully  before  the 
court. 

After  which  the  defendant  died,  and  one  Beecher  admini- 
ftring  to  him,  the  plaintiff  brought   another  bill  of  revivor  5 

whereupon 
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whereupon  the  defendant  Beecbir  pkaded  the  ftatute  of  limita-     Hollikg- 
tions,  and  coming  to  be  argued  before  lord  chancellor  King  in       siiEAD's 
Mich.  17279  his^lordfliip  difallowed  the  plea,  faying  that  a  bill         ^^^^* 
of  revivor  after  a  decree  to  account,  was  in  natMro  of  zfci.fa.      [  745  ] 
and  not  within  or  barrable  by  the  ftatute  of  limitations ;  thou]^ 
the  demand  feemed  to  be  a  very  ftalc  one,  and  not  to  be 
countenanced. 

Savilc  verfus  Savilc.  Cafe  215. 

Lord  Mac- 

IN  this  caufe  there  was  a  decree  {Inter  al)  for  the  fale  of  clesfield. 
HaGfaX'houfe  in  St.   James's  Square,  to  the  bcft  purch^fer*  679?'??.^^* 
before  the  mailer,  and  Thomas  Frederick  efq.  was  repotted  the   Pu^chafcr  be. 

fore  a  mafter 

bcft  bidder  at  10500/.  having  made  1000  A  depofit.  fubmitting  to 

forfeit  his  de- 
pofit^  not  bound  to  proceed  in  the  purchafe* 

On  the  days  of  petitions  after  Hillary  term  it  was  prajred, 
that  Mr.  Frederici  might  compjeat  bis  purchafe,  and  pay  the 
rozvainder  of  the  purchafe^ moneys  upon  which  Mr.  Frederick 
by  his  counicl  declared  that  he  eleded  to  lofe  his  depoiit. 

But  the  lord  Nottingham  grandfather  and  guardiaA  to  the* 
young  ladies  the  plaintiffs  (who  were  the  daughters  and  co- 
heirs of  JVHUam  late'  lord  marquis   of  Halifax  by  lady  Mary 
Finch)  infifted,  that  Mr.  Frederick  h€iTi^  the  heft  bidder  ought 
to  pay  the  redd ue  of  the  purchafe- money,  and  being  prefent 
himfelf  urged,  that  this  contrail,  fince  it  was  made  with  the 
court  in  truft  for  the  plaintifi^,  could  not  (as  he  thought)   be 
difcharged  4ipon  any  other  terms,  than  payment  of  the  rcfidue* 
of  the  purchafe- money :  that  had  it  been  the  cafe  of  a  private 
contraft  between  party  and  party,  and  fo  much  money  paid  as 
carneft,  there  could  be  no xeafon  to  imagine,  that  becaufe  the- 
intended  purchafer  paid  fo  much  by  way  of  earneft,  therefore 
he  (bould  be  at  liberty  to  get  ofFfrom  the  bargain  by  lofing  his 
earneft  \  and  /urely  the  coniradl   made  with  the  court  was  at 
leaft  as  ftrong  as  if  made  with  the  party:  that  if  there  had       [  ^^6  ] 
been  no  depofit,  it  would  hardly  have  been  a  queftion  but 
that  the  party  ftiould  have  been  compelled  to  pay  the   whole  ' 
purchafc-money,  and  could  it  be  imagined   that   the  contrail 
was  the  weaker  becaufe  there  was  a  depofit  ?  This  would  be  in- 
verting the  very  fenfe  and  meaning  of  the  parties,  and  to  con- 

ftruc 
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Savilb  v.  fti'ue  that  a  depofit  ihoitU  weaken  inftead  of  ftrengthentng  die 
Savilb.  contrail :  that  forfeiting  the  depofit  wis  furely  the  moft  un- 
equal way  that  could  be ;  for  it  made  no  altienilioa,  whatever 
the  depofit  was,  whether  greater  or  fmaller  ;  and  therefore  is 
the  cafe  of  ^tfrr^//  verfus  £^ii;f«// f,  where  the  depofit  was 
ten  thoufand  pounds,  the  whole  depofit  was  forfeited,  and  if 
in  that  cafe  it  had  been  but  one  thoufand  pounds,  yet  onlyib 
much  as  had  been  depofited  could  be  forfeited  ;  from  whence 
it  feemed,  that  as  the  depofit  might  bear  a  very  great  difpo- 
portion  to  the  value  of  the  eftate,  it  could  confequently  be  no 
proper  meafure  of  fatisfia6Uon  to  the  feller,  for  the  buytr't 
receding  from  his  contrad ;  that  as  the  feller  was  bound  to  fell, 
fo  ought  the  tye  to  be  mutual  upon  the  buyer  al(b. 

Lord  chancellor  took  notice  that  more  had  been  urged  by  die 
lord  Nottingham  ihzn  he  had  ever  heard  on  this  fubjed,  bat 
that  he  had  taken  good  advice  and  well  confidered  before  he 
made  the  like  order  in  the  other  cafes :  that  according  to  his 
apprehenfion,  a  court  of  equity  ought  to  take  notice  under 
what  a  general  delufion  the  nation  was  at  the  time  when  this 
contrad  was  made  by  Mr.  Frederick^  when  there  was  thought 
to  be  more  money  in  the  nation  than  there  really  was,  which 
induced  people  to  put  imaginary  values  on  eflates  :  that  as 
[  747  ]  upon  a  contract  betwixt  party  and  party,  the  contractor  would 
not  be  decreed  to  pay  an  unreafonable  price  for  an  eftate,  fo 
neither  ought  the  court  to  be  partial  to  itfelf,  and  ^o 
more  upon  a  contradl  made  with  itfelf,*^  or  carry  diit 
farther,  than  it  would  a  contrafl  betwixt  party  and  party.  On 
the  other  hand  the  court  might  be  faid  to  have  rather  a  greater 
power  over  a  contradl  made  with  i^^than  with  any  other. 

That  the  depofit  was  fuppofed  to  be  a  proper  pledge  for  fe- 
curing  the  feller  in  cafe  the  intended  purchafer  fhould  after- 
wards go  ofF;  and  had  it  not  been  fufficient,  the  other  fide 
might  have  moved  to  have  fuch  depofit  increafed ;  but  being 
thought  a  fufiicient  pledge,  it  was  punifhmcnt  enough  if  the 
party  that  made  it  was  to  lofe  it,  and  fatisfa<Hion  enough  to  the 
feller,  if  he  was  to  have  the  benefit  of  keeping  the  depofit : 
that  in  this  cafe  the  depofit  was  near  a  tidie  of  the  purchafe- 

f  Determined  in  thb  coart  fome  litde  time  before :  as  was  aUb  the  cafe  of 
Dr.  limnifim  verfus  Urd  BmlkUy ;  in  both  which  cales  die  be&  bidders  upon  loiag 
their  depofiu  were  difcharged  of  their  contrach. 

moneys 
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money;  fo  that  if  the  feller  could  get  as  much  within  looo/. 
of  any  other  purchafer,  he  would  be  no  lofer ;  and  if  he  could 
not  get  fo  much  within  looo/.  then  it  would  appear  to  be 
dear  fold ;  and  confequently  a  bargain  not  fit  to  be  executed 
by  this  court :  that  the  court  had  made  feveral  orders  in  cafes 
of  this  nature,  attended  with  ftronger  circumftances ;  as 
vrhere  the  eftates  were  greatly  incumbred,  and  the  creditors 
would  lofe  their  debts  if  the  bargains  did  not  proceed  ;  but  an 
hardihip  ought  not  to  be  decreed  againft  one,  in  order  to  pre- 
vent it*s  falling  upon  another :  and  if  thofe  orders  fhould  be 
difcharged,  whereby  others  got  off  from  contrails  by  lofing 
their  depofits,  it  would  make  great  confufion;  and  their  mo- 
ney muft  be  brought  again  into  court.  The  beft  way  certainly 
was,  for  the  court  to  be  uniform  in  it's  refolutions. 

Wherefore  it  was   ordered  that  Mr,  Frederick  fhould  lofc 
his  depofit  of  looo/.  and  be  difcharged  of  his  contract,  (i). 


Savilb  *u» 
Savile. 


[748] 


(])  Sed  c[uaBre  whether  this  be  now  the  law  of  the  court. 


Pleydcll  Widow  and  Exccu-  7pi,j„tiff, 
trix  of  John  Pleydcll,       J  ' 


Randolph  Pleydcll  and 
Champneys  Plcydell, 


(Defendants. 


Cafe  2 1 6. 
Lord  Mac- 

CL£SFIELD« 


THE  plaintiff's  hill  (inter  at.)  was  to  have  the  direction   »^q.Ca*AW 
of  the  court  touching  two  (evcral   fums  of  400/.  and   Drvi(eof4ooU 
400  /.  devifed  by  the  will  of  John  Pleydell  her  late  huftand.  j°e  wit^hout 

ilfue,  Chen  to 
B.  this  II  good,  and  mu^  be  Intendedi  if  A.  die  without  iifue  liring  at  his  death  (i}. 

The  cafe  was  thus :  John  Pleydell  having  no  ifluc  by  the  plain- 
tiff £//z^7^r/A  his  wife,  had  two  brothers,  -the  defendants  Ran^ 
dolpb  and  Champneys  Pleydell^  and  by  will  dated  May  1719  gave 
all  his  money  aird  fecurities  for  money  to  the  defendants  his 
faid  brothers  in  truft  to  pay  200 /.  to  his  wife  abfolutcly,  and 
to  pay  the  intereft  of  all  the  reft  of  his  money  to  his  wife  for 


(1)  Vide  Nicbolls  v.  Hoofer,  ante,  198, 


her 


v^  Lord 
Okilow. 


[  770  ] 


Several  of  the  creditors  {to  the  number  of  about  fifty)  figced 

the  deed  of  compofition  to  take  j  $*  6^-  in  the  pound  |  but 
about  levcn  of  the  creditors  (being  the  remainder  of  them)  de- 
layed the  execution  of  the  deed  of  compofition  until  the  kft  dij^ 
and  then  executed  it  j  but  at  the  fame  time  took  notes  ntid 
bonds  from  Mr<  Hochmly  to  pay  the  rcrt  of  the  money  at  a 
future  d^y^  fome  of  which  were  poftdated,  and  bore  date  after 
the  deed  0/  cpmpofitionj  fome  made  to  other  pcrfons  in  truil> 
and  others  made  payable  lo'  the  creditors  or  order  by  way  of 
promiflbry  notes;  and  in  the  deed  of  compaction,  the  pctilioa 
and  the  order  of  court  were  recked. 

And  now  Mrs.  HHkfniHii&  her  try  flees  petitioned  the  mapr 
dfihir&lhy  that  the  creditors  might  deliver  up  and  difcharp 
3II  thcfc  fee  ur  J  lies* 

Cur\'  I  fhoulJ  not^  nor  indeed  could  I  compel  any  houett 
creditor  to  compound  his  debt;  but  when  they  have  com- 
pounded and  agreed  to  accept  of  7  j.  6^.  p^  pound,  and  by 
fuggcflions  that  Mr,  Hmhffil  was  to  have  his  liberty,  have  in- 
duced the  court  to  give  way^  and  the  wife  to  confent  that  part 
of  her  portion,  which  was  not  before  liable  to  thcfe  debtJi 
fbould  be  applied  to  this  purpofe,  and  have  prevailed  upon  the 
truilees  to  give  away  part  of  the  portion  to  the  creditors,  and 
afterwards,  on  the  laft  day  mentioned  in  the  deed  of  compofi- 
tion (which  provided  that  the  whole  deed  fhould  be  void  un- 
lefs  fealed  by  all  the  creditors  by  fuch  a  particular  time)  have 
come  in  to  take  advantage  of  the  necefEties  of  the  hufband, 
and  to  gain  thefe  underhand  fecurities ;  as  they  thereby  defeat 
the  intent  of  the  order  of  court  authorizing  the  truftees  to 
compound;  as  they  difappoint  the  wife,  who,  in  hopes  of  ber 
hufband's  liberty,  confente'd  that  part  of  her  portion  fhould  be 
applied  to  the  difcharge  of  his  debts,  and  as  they  fruftrate  the 
intention  of  the  truftees,  who  in  confidence  of  the  hufband's 
having  his  liberty,  have  paid  away  part  of  the  portion  towards 
the  debts  ;  this  underhand  dealing  of  the  creditors  is  a  fraud 
on  the  wife,  on  the  truftees,  and  on  the  court ;  for  which  rea- 
fon  let  all  fuch  fecurities  be  fet  afide  and  delivered  up  by  the 
creditors  to  the huft)ahd  Mr. //(9c;(^W.  (i) 


(1)  Vide  S/furrft  v.  S filler,  i  Atk.  105.     Earl  o/CheJlerJield  v.  Janftn,  2  Vcz. 
156. 

3  Hawkins 
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Plci  dell 
v. 

PtEVbELL. 
{a)  Vid.  from 

ful.  24«  CO  lol« 

44. 


n^oney,  for  which  I  cited  2  Fent.  349.  Broadhurjl  and  ^VA- 
ardfon^  and  Z^^;^  and  JVindham^s  cafe,  5/V.  450.  as  alfo  feveral 
others  in  {a)  PoUexfen^s  Reports. 

Lord  chancellor :  There  is  a  great  difference  between  a  li- 
mitation of  a  truft  of  a  term  for  years  in  fuch  a  manner  as 
that  all  power  of  alienation  may  be  thereby  retrained,  and 
confequently  a  perpetuity  introduced,  and  a  limitation  of  a 
truft  of  a  fum  of  money,  which  maybe  fubjeft  to  more  remote 
contingencies  ;  for  in  the  latter  cafe  I  {hould  think  a  bond  to 
pgy  a  fum  of  money  upon  the  death  of  ji.  B.  without  ifluc  of 
his  body  would  be  good  (^),  and  for  the  fame  reafon  the  truft  rz)yid.thccif# 
of  money  limited  upon  fuch  contingency  would  be  allowed  Eiicin,jiiuc,566. 
alfo.  However,  the  provifo  in  the  prefent  cafe  muft  be  taken 
and  undcrftood  of  a  death  without  iffue  then  living,  which  is 
the  common  meaning  of  this  expreflion.  And  though  in  cafe 
of  a  devife  of  land  to  a  man,  and  if  he  die  without  iflue,  then 
to  J,  S.  this  would  give  an  eftate  tail,  viz.  to  the  iflue  of  the 
devifee,  and  fo  fucceflivcly  to  the  latcft  pofterity,  yet  fuch 
conftruftion  is  contrary  to  the  natural  import  of  the  expreflion, 
and  made  purely  to  comply  with  the  intention  of  the  teftator, 
which  feems  to  be  that  the  land  devifed  (hould  go  to  the  iflUe 
and  their  iflue  to  all  generations.  But  notwithftanding  this, 
it  would  be  very  ftrange  to  put  a  forced  conftruftion  upon 
words  contrary  and  repugnant  to  their  ufual  import,  and  only 
to  defeat  the  defign  of  the  teftator,  by  fruftrating  that  cftatc 
which  he  intended  to  give. 

But  whether  this  remainder  fliall  go  to  him  that  is  (c)  now   (r)  Vid.  1  Vrm. 
right  heir  of  the  teftator,   or  to  fuch    as  Jhall  be  fo  at  the  time    ^VrUf  cUrcn- 
when  either  of  the  defendants  Randolph  and  Champneys  PleydeU  ^^^* 
fliall  die  without  iflue  then  living,  let  the  confideration  there- 
of be  rcfpitcd  till,  that  contingency  happens,  when  it  will  be 
proper  to  make  fuch  heir  a  party  to  this  bill. 


Pollen  verfus  Sir  John  Huband  &  al'. 


r  75^  ] 

Cale  217. 
Lord  Mac- 

TH  E  plaintiff  was  executor  and  devifee  in  the  will  of  the     clesfield. 
late  Sir  7tf/;«   Huband^  and   received   the  perfonal,  to-    Equity  will  af- 

1        n  L         •  ^*'^  *  comnofi- 

gethcr  with  the  rents  and  profits  of  the  real  eftate ;  but  m  a    tion  of  a  debt, 

it'obtainedwitb* 
out  fraudf  and  ufvon  a  fair  rrpefentttion  (i ). 


Vol.  I. 


(r)  Vide  CiiHH  V.  Cann,  ante,  727. 
R  r 


futr 


^  HAWKINS  «»'<    hini^  &nd  In  this  cafe  the  contri£l   mu&  be   looked  upon  u 
Holmes-      carried    into  execution,    the  pUin|ifF  having   executed    the 
deedi   of   conveyance,    and    reglftcrcd   them    in  the  proper 
office* 

To  which  it  was  tnfwered»  that  the  ftatute  requires  that 
the  party  or  Tome  perfon  by  him  lawfully  authorized,  ftould 
fign  th»  writing  ;  and  though  the  defendant  had  altered  the 
draught  with  his  own  hand,  yet  thb  could  not  be  called  a 
figning,  that  theftatute  requires  figning  as  a  material  circum- 
ftancci  which  is  not  to  be  difpenfed  with  in  equity^  any  more 
than  at  law;  that  if  the  defendant  h^d  himfclf  wrote  over  the 
whole  deed  with  his  own  hand,  without  figning  it,  this  had 
not  been  fuflicient,  (or  the  flatutc  has  made  figning  abfolutcly 
JieccfTary  for  the  completion  of  the  contract  ^  for  which  pur- 
pofcl  cited  the  cafe  of  f  Me!  vettm  PQiier, 

Lord chanalhr :  Uitlefs  in  fome  particular  cafes  where  there 
has  been  an  execution  of  the  contract  by  cnt ring  upon  and  im- 
proving the  premises,  the  party's  figning  the  agreement  is  ab- 
folutcly ncceflary  forthecompleatrngof  it;  and  to  put  a  dif- 
ferent conftruiliofi  upon  the  ad,  would  be  to  repeal  it ;  as  to 
what  has  been  infifted  upon  in  relation  to  the  plain tifF  the 
vendor's  executing  and  regiftring  the  deeds,  this  indeed  looks 


with  liberty  to  except,  and  the  de- 
fendants having  then  by  their  anT.vcr 
admitted  the  written  inftructions, 
one  quefliun  made  on  the  hearing 
of  the  caufe  was,  whether  there  was 
a  fiiiiicient  Jignature  by  Mcore  to  take 
this  agreement  out  of  the  llatute. 
And  for  the  plaintifFit  was  infiHed  that 
Moore  having  written  his  C7t'»  name  in 
the  body  of  thcfe  inilrudlions  would  a- 
mount  to  fuch  a  fignature — and  that  it 
did  not  {\gvi\{^  whether  the  name  was 
to  be  found  at  the  bottom  or  the  top  or 
in  the  body  of  the  inftrument,  Welford 
V.  Ufasieky^  3  Atk.  503. — and  it  was 
likenc.l  to  the  cafes  upon  wills,  in  which 
it  had  1  :en  determined  that  the  tella- 
tor*s  wr'/ing  his  name  in  the  introduc- 
tion to  ihe  will,  was  a  good  figning 
within    "if^  (latutc.     On  the  other  fide 


the  prcfent  cafe  of  Haivkins  v.  Holma 
w?s  relied  upon.  The  lord  chief  baron 
and  Mr.  baron  Eyre  delivered  their  opi- 
nions (and  the  other  barons  agreed)  that 
the  fignature  required  by  the  llatute  is 
to  have  the  efFe^ftof  giving  authenticity 
to  the  lAjhole  inftrument,  and  where  the 
name  is  inferted  in  fuch  a  manner  as 
to  have  that  effed,  it  did  not  much 
fignify  in  what  part  of  the  inftrument 
it  was  to  be  found— as  in  the  formal 
introdu6lion  to  a  will — but  it  could  not 
be  imagined  that  a  name  inferted  in  the 
body  of  an  inftrument  and  applicahlt 
to  particular  purpo/es  could  amount  to 
fuch  an  authentication  as  the  ftatute 
required, — upon  which  (as  well  as  up- 
on another)  ground  the  bill  was  dif- 
mifted. 


f  Determined  at  the  Rolls,  Trin,  I7I9»  on  the  very  fame  point. 

2  0  ^  artful 


iDe  Term*  S.  Michaelis^  ijiu 

jiiftioe,  it  might  be  for  thebeneiit  of  the  defendant  to  tccept  Pof.-L-itf  ^, 
of  this,  though  a  fmall  cornpofition.  So  0iat  there  being  %  W"«**^» 
Fair  reprefentation  on  the  plaintiff 's  Ade,  and  a  juft  compli* 
ance  by  the  defendant,  and  in  a  gfeat-meafure  executed  by  the 
plaintiff,  let  the  defendant  Sir  John  Huband  execute  bis  part 
of  the  agreement  and  indemnify  the  plaintiff  againit  the  debts 
of  Sir  John  Haband  the  teftator* 

• 

Humphfcys  ^verfus  Inglcdott.  Cafe  218. 

ONE  brings  a  bill  as  c^cccutor  fof  the  recovery  of  /onoe  ^"''*'^^* 

of  the  teftator's  ailets,  wherein  it  does  not  appear  that  bring  «  bni 

he  has  any  ways  proved  the  will ;  the  defendant  demurs,  in  re-  uI^lXShirhL* 

eard  the  plaintitf'  has  not  (hewed  by  his  bill,  that  he  has  id  any  ^^^  Proved  the 

•  ,  .         n  •        Ml  willin  thefpiri- 

Cburt  proved  his  teitator  s  wilu  cuai  courc;  if 

he  does,  this  i^ 
food  caufe  of  domurrcr.  But  it  ii  enov^  to  ^UedfC  he  hai  daly  ^0Ye4  tHc  will,  without  Ta)  iug 
la  what  court.    Set  cafe  220. 

Lard  cbancelbr:  Tht  plaintiff  i^  Very  Ct'xR,  aftcf  having      [  753  J 
hetti  tsAA  of  this  flip  by  the  demurrer,  not  to  amend  his  brU, 
and  if  )ie  does  not  prove  the  will  before  he  Is  allowed  to  pro->- 
ceed  here,  probably  he  never  will ;  now  as  the  courts  at  la\^ 
never  take  notice  of  a  {a)  will^  fo  as  to  allow  the  executor  to   («)  Vi<ie 
fuc  upon  it  for  any  perfonal  cftate>  until  he  has  ^tft  proved   it   po°{b^y*/ 
in  the  fpirttual  court,  fo  it  is  very  reafonable  to  obferve  the 
fame  rule  (n  equity;  indeed  in  every  other  Mfpe£t,  favirtg  only 
as  to  the  liberty  of  fuing,   the  executor  is  compleatly  fo,  be"*- 
fore  probate ;  for  inftance,  he  may  aflign  or  (i)   releafe^  kf\xt   (^^  y'  ^*^^ 
ought  not  to  be  allowed  to  fue* 

The  court  afkcd  Mr.  GoJtf/iorough  the  regifter  how. the 
courfe  was  as  to  this  point  f  who  anfwered,  that  the  plaintift^ 
ought  to  allftdge  by  the  bill  that  he  had  f  duly  proved  the  will ) 

f  The  lord  keeper  Nortb,  when  he  fir'ft  came  into  this  cdifrti  Was  of  opinion » 
that  a  plaintiff  adminiilrator  ought  to  ihew  by  his  bill  where  he  had  taken  out 
admini(lr^tion»  to  the  intent  the  defendant  might  be  informed  in  what  court  to 
look  for  it,  which  might  be  void>  if  taken  out  under  a  wrong  jtfrifdi^tioH^  y^t 
of  late  the  general  allegation  of  having  duly  takim  out  admstiiiftrafioni  has  bteH 
held  good,  efpecially  where  tas  on  demurrer)  thecaufe  is  not  then  to  be  decern 
mined^  but  the  plaintiff  mufl  ihew  his  letters  of  adminiflration  at  the  hearihg« 
So  faid  and  determined  by  the  lord  King  in  the  cafe  of  Sittne  vefAll  Brnkiff  tiie 

'l3tkof  ^t#M^   \J12* 

Sluart^  Whether  there  is  any  differencci  as  to  this  pointj  batween  an  adminl* 
tration  and  an  executorihip* 

R  r  a  Vi^ 
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HvMnffteTs  but  though  he  did  ooc  mention  in  what  court,  it  would  k 
^*  enough;  whereupon  the  demurrer  was  allowed. 

iNCtlDON. 

•Attorney  General,  at  thcT 

Relation  of  Folkes  and  > Appellants  ; 
'    Battely,  J 

Sutton  and  Payman^  Refpondents. 

Cafe  219.  In  Domo  Procerum  (i). 

•  tq.  Ca.  Ab.  'T^HIS  was  an  appeal  to  the  houfe  of  lords  from  an  order  (#) 

314.  pi.  21.  J^     made  by  the  barons  of  the  exchequer^  by  which  they  il- 

Onefeifedof  lowcd    thc  rcfpondents  plea   to  an   information    brought  for 

fe'.id'blr'i  cftabliihing  fevcral  charities  given  by  thc  will  of  John  Syttsu 

ceftuy  quetnift  q^^  ^f  fQ^c  lands  In  SuffoU.  wherein  the  tcftator  had  only  thc 

of  other  lindi,  ....  n  %  r     x       ^,  »       .       rr  . 

4cvifet  them  to  truft  or  equitable  intcreit,  and  out  of  the  Chequer^ Inn  \n  HbI" 
nwinie/ti  IiU  ^^''"^  wherein  he  had  the  legal  cftate  ;  all  which  charities  were 
iirft  and  (econd     to  take  efFcft  upon  the  death  of  the  tcftator*s  nephew  7b§mes 

fon  in  t«il  mile,     ^  n  •     t      i 

(going  no  fu-      Sutton  Without  mue  male  of  his  body. 

ther)  and  after    - 

A.*»  death  without  iflue  male,  then  to  a  charity.     A.  is  tenant  in   (ill  until  ifTae  bora«  fating  as  t* 

tJic  truft  eltate.     (a)  Feb.  lo.  7  Geo. 

X  *7S4  ]  '^^^  P'^*  ^^  ^^'^  information  was,  "  that  Thomas  Sutton  thc 

"  teftator's  nephew  being  tenant  ia  tail  by  the  will,  had 
••  fufFcrcd  a  common  recovery,  and  thereby  barred  thc 
«'  charities." 

The  rcfpondents  claimed  under  thc  recovery;  the  appellants 
under  the  charities.  And  the  queftion  was,  whether  this  will 
gave  an  eftate-tail  in  the  premifTes  to  Thomas  Sutton  the  teila- 
tor's  nephew  ? 

This  cafe  was  argued  at  the  lords  bar,  on  IVednefdaj  tfcc 
20lh  o^  December  1721,  and  on  thc  will  was  thus  : 

John  Sutton  the  tcftator,  feifcd  in  fee  of  the  legal    eftate  of 

£  7SS  3       thc  Chequer- Inn  in  Holborn^  and  only  of  the  truft   or    equiu- 

ble  eftate  of  certain  lands  in   Suffoi^^  which  he  had    formerly 

purchafed  in  the  name  of  his  brother  Thomas  Sutton^  and  which 

on  his  faid  brother's  death,  had  defccndcd  to  his  fon  (the  tefta- 


(1)  aBro.  P.  C.  282. 

tor's 
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tor's  nephew)  Thomas  Sutton^  by  will  dated  July  1696  charg<5d   At  tor  Mir 

all  his  eftate  with  the  payment  of  his  debts,  and  diriefted  his    Gfri ral  «i 

nephew  and  truftee  Thomas  Sutton^  to  convey  his  Suffolk  lands      ^"ttom, 

to  the  ufe  of  his  will,  (i)  Then  he   deytfed  all  his  lands  in 

Suffolk  J  and  the  Chequer- Inn  in  Holborn^  to  his  nephew  Thmuts 

Sutton  for  life,  and.  afterwards  to  the  firft  £bn,  or  ifluc  male,  of 

his  body  lawfully  to'  be  begotten,  and  to  the  heirs  male  of  the 

body  of  fuch  firft  fon,  remaindi:rrto  his  faid  mpheuf^  fecond 

fon,  and  his  iflue  male  in  tail,  (not  carrying  the  limitations 

ovtx  to  his  third  or  other  fon$}  [p.)  and  afterwards  came  thia 

claufe  {viz.)  that  immediately  after  the  death  of  the  teftator's 

nephew  Thomas  Sutton  without  ijfue  male  of  his  body^  the  pre* 

mifles  (hould  go  to  truftees  for  charities. 

Thomas  Sutton  the  nephew  fuffered  a  recovery  and  died  with* 
out  iflue,  upon  which,  whether*^  recovery  barred  the  chari* 
ties  was  the  queftion  ? 

For  the  appellants  it  was  urged,  that  it  was  moft  manifeftly 
the  intention  of  the  tefiator,  that  his  nephew  Thomas  Sutton 
(who  was  obferved  not  to  be  heir  at  law  to  the  teftator)  ihould 
have  no  greater  eftate  in  the  lands  in  queftion,  than  for  life 
only;  and  accordingly  the  eftate  was  expre&ly  limited  to  hioi  ' 
for  and  during  the  term  of  his  natural  l^e^  with  remainders  to 
his  fons  as  purchafers ;  that  it  could  not  be  pretended  there 
were  any  words  in  this  willy  which  could  poilibly-  in  a  deed 
have  created  an  eftate-tail  in  Thomas  Sutton  j  if  thercifore  any 
fuch  was  created,  it  muft  be  by  implication  or  prefumption  of 
the  teftator's  intention,  and  not  by  the  legal  import  or  con-  [  756  J 
ftruftion  of  the  words  themfelves ;  but  fuch  an  implication 
was  moft  direftly  contrary  to  the  exprefs  declaration  of  the 
teftator  in  almoft  every  branch  of  the  will,  as  well  as  deftruc- 
tivc  of  the  charities  intended  by  him  to  be  cftabliflied  for  ever, 

(i)  Preceding  the  limitation  of  the  ihould  be  void.     Bro.  P.  C. 
prcmifTcs   to  the  nephew  for  life,   &c.  (2)  Subjedl  to  apro/ifo  *' that  the 

was  a  declaration  that  if  the  ikid  ne-  '*  faid  Thomas  Sutton  or  his  afTigns  and 

phew  (hould  rcfufe  to  convey  the  legal  *'  the  heirs  male  of  his  hoiy  fhould  not 

eftate  of  the  faid  premiflcs  to  the  ufes  *V  commit  wafte  upon  the  faid  premiffes 

of  the  will  or  to  acknowledge  the  truft  **  and  ihould  not  impeach,  queftion,  or 

thereof  in  manner  therein  mentioned,  «'  endeavour  to  defeat,  avoid,  dcftroy, 

then  **all  the  gifts,  legacies  and  be-  "  invalidate  or  obftrudl  the  payment  of 

«*  quefts  in  the  faid  will  given,  devifed  «*  all  or  any  the  annuities,  legacies  or 

**  and  bequeathed   to  the  faid  Thomas  **  charitable  bequeib  in  the  iaid  will" 

"  Sutton»  And  the  heirs  male  of  his  hodj^*  Bro,  P.  C, 

R  r  3  That 
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ArTaRVvy  Thaitth^  tiriM  (pariicularfy  4s  t^  the  Itncto  in  Stsjfiltj  tht  l^gd 
QBKUKAhVf  eftaM  where^  wasveftedin  the  faid  Th$ma$  Sttfivf^  in  truft  for 
the  teftaror]  W46  Miy  ;i  dirt Aion  %nd  appointnient  iti  whit 
manner  the  truftee  fliould  convey  his  eftace*  fo  a$  befl  |o  an- 
fwer  hi$  intention;  tfnd  fk>  conveyance  thereof  having  ercf 
tieen^  made  by  rhe  truftee  purfuant  to  fuch  dirediori  exprcfthr 
g^ven  for  that  purpofe  in  thewiU,  the  truft  dill  remained  to  be 
carried  inco  execut-itfn  by  the  dii^eSrion  and  authority  of  a  court 
of  equity^  which  it  was^  hoped  would  be  b  done  ^m  to  give  aa 
entire  ttk€t  to  the  intentioA  6f  the  teftator  exprefled  in  the 
feveral  Kmitatrons  contained  in  the  will;  and  not  in  fiich  a 
manner  as  would  pi|t  it  in  the  power  of  the  truftee,  who  oaght 
to  have  purfued  the  tcftator*s  direction  in  the  eftablt&oient  of 
the  charities,  to  deftpoy  iberti  at  once,  and  thereby  render 
tiTeleft  and  inefff^tua}  lh»  |;fMttft  part  of  the  proTifions  in^de 
by  the  will* 

That  this  cafe  was  to  be  compared  to  that  of  n^arriage  arti^ 
cles  for  fettling  lands  on  the  hufl>and  and  wife  for  their  lives, 
remainder  to  the  heirs  male  of  the  body  of  the  hufband  by  the 
t^ife,  where  the  court  in  orderhig  the  fettlement  would  Farj 
from  the  words  of  th^  articles,  and  Kmit  the  eftate  ftriftfy  tq 
the  hufband  for  ]ife|  and  afterwards  to  the  firft  and  every  other 
fon, 

Laftly,  That  here  were  no  creditors  or  purchafers  for  % 
Valuable  confidcration,  who  could  be  affedcd^  were  the  con- 
ftruftion  contended  for,  to  prevail. 

r  7<7  1  ^  argued  on  the  other  hand  for  the  refpondents  ;   This  cafe 

may  be  reduced  to  few  words,  {viz,)  one  feifed  in  fee  devifes 
his  lands  to  his  nephew  for  life,  remainder  to  his  firft  and  feeond 
fon  in  tail  male  fucccffively,  without  carrying  the  limitations 
farther  to  his  other  fons ;  and  after  his  faid  nephew's  death 
without  iflue  male  of  bis  body,  then  the  remainder  over  to 
truftees,  for  charities. 

The  qucftion  is,  whether  the  nephew  (who  never  had  any 
ifTue  male}  by  fufiering  this  recovery  has  barred  thefe  charities! 
and  i  humbly  apprehend  that  he  has, 

I  will  begin  a  notioribusy  and  from  what  every  bocfy  inuft 
admit :  if  I  devife  an  etprefs  eftate  to  A.  for  life,  remainder  to 
the  heirs  of  his  body,  it  can  bt  no  qucftion,  but  that  A.    (not- 

Avithftanding 
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wltbdandingtheexpr^fseftatedevired  to  him  for  life)  has  yet 
an  eftate  tail  vefted  in  himfelf;  for  it  is  a  rule  to  which  every 
qne  muft  fubmitt  that  in  all  conveyances  by  deed  or  will, 
\vhere  an  eftate  for  life  is  limited  with  {a)  remainder  medi- 
ately  or  immediately  to  the  heirs  (or  heirs  male)  of  the  body 
of  the  grantee  or  devifee  ;  this  ve(Vs  an  eftate-tail  in  fuch 
grantee  or  devifee,  and  the  words  [(leir^,;  or  heirs  male  of  the 
body]  are  words  of  limitation, 

My  next  ftep  (ball  bQ  to  iUew  that  if  I  devife  lands  to  J.  for 
bis  life,  remainder  to  the  i/ftit  m^h  of  the  body  of  A,  this  is  an 
eftate  in  tail  male  to  A.  becau(e  tbe  word  [iflue]  takes  in  all 
iflue  proceeding  from  the  body  of  A.  though  for  ever  fo  many 
generations,  and  to  the  lateft  pofteri(y.  I'his  was  determined 
by  all  the  judges  in  the  exchecjuer  chamber,  in  lord  chief 
^yfticc  i/tfZr's  lime,  in  thecafeof  jfm^  v,^4r///«r{',  i  f^//r/.  214, 
^25.  2  Lev,  58.  Where  one  devifing  lands  to  A.  for  life, 
remainder  to  his  iflue  male  by  his  fecond  wife,  it  was  adjudged 
an  eftatc-tajl  in  A,,  and  that  his  recovery  barred  all  the  re- 
mainders, 

3^^,  Where  lands  are  devifed  to  A.  for  li£^,  and  no  es^t 
prefs  eftate  to  his  ifi\ie  or  iflue  male,  but  it  is  only  faid,  \ty 
cafe  A.  dies  without  iflue  male,  then  to  B.  in  this  cafe  by  ne« 
ceflary  implication  A^  has  an  eftate-tail  becaufe  though  he 
has  an  exprefs  eftate  for  life,  yet  it  is  as  fully  exprcfied  m  the 
wilU  that  until  A.  dies,  without  iflue  male,  £.  (hall  take 
nothing;  and  therefore  for  mere  ncceflity,  the  iflue  male  of • 
A.  after  his  death  muft  take  the  lands  ;  confequently  it  is  the 
fame  as  if  the  prcmifles  were  devifed  to^.  for  life,  remainder 
to  the  iflue  male  of  A.  which  makes  an  eftate-tail  in  a  will  to 
A'  in  cafe  he  at  that  time  had  no  iflue  male.  And  for  this  I 
would  beg  leave  to  cite^Ci?.  127,  128,  {Sundaf^  cafe)  where 
one  devifed  his  lands  to  his  fon  Jf^illiam^  and  if  his  fon  PFilliam 
fhould  have  no  iflue  male,  then  to  the  teftator's  next  fon ;  this 
gave  an  eftate  in  tail  male  to  JVilliam ;  fo  in  1  Vent.  230.  lord 
chief  juftice  HaU  fays,  that  the  words  [in  cafe  A,  dies  without 
iifue  male]  giye  an  eftate-tail  to  A,  to  which  purpofe  his  lord- 
(hip  there  cites  Burley's  cafe;  and  in  1  Mod.  54.  in  Love  and 
fVindham*s  cafe,  it  is  faid  by  chief  juftice  Kelyn^e^  that  in  a 
devife  to  A.  for  life,  and  if  A.  die  without  iiiUe,  then  to  B. 
thefe  words  give  A.  an  eftate-tail. 

R  r  4  ,         The 


ATToarrEY 
Gknreali;. 

SUTTOJC. 

(«}  Vide  ants 
Hayter  verfut 
Rody37i,  and 
Goodrtghtver. 
fuf  Wri^hty 
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Attorkey  The  next  thing  to  be  confidcred  is,  whether  the  Iimitat:ons 
Gekkralv.  intcrpofcd  to  the  firft  and  fccond  fon  of  the  nephew  77>cmas 
Sutton  in  tail  male,  make  any  alteration  in  the  cafe?  Now  plain- 
ly they  do  not ;  for  by  virtue  of  the  words  [after  the  death  of 
C  759  J  *^^  teftator's  nephew  without  iflue  male  of  his  body  J  an  eftatc- 
tail  is  created  in  //.  and  in  cafe  he  has  iflTue  a  fon,  then  tha 
cftate  which  was  before  clofed  in  him,  mall  open,  to  let  in  fuch 
iirft  fon  to  take.  Thus  was  Lewis  Bowleses  ca(e,  1 1  Co.  80. 
where  a  man  in  confideration  of  marriage  covenftnted  to  ftand 
felfed  of  the  premifles,  to  the  ufe  of  himfelf  for  life,  remainder 
to  the  ufe  of  the  firft  fon  of  the  body  of  him  and  bis  wife  io 
tail  male,  remainder  to  the  fecond  fon  in  tail  male,  remainder 
to  every  other  fon  of  that  marriage  in  tail  male,  remainder /# 
the  heirs  of  the  body  of  the  hvfband\  this  was  adjudged  a  veftcd 
eftate-tail  in  the  hufband,  but  that  upon  the  birth  of  a  fon,  the 
vefted  cftatc  tail  in  the  hufband  would  divide,  and  let  in  the 
remainder  in  tail  to  the  fon.  So  in  the  principal  cafe,  until 
the  teftator's  nephew  Thomas  Sutton  had  a  fon,  and  while  this 
was  a  contingent  remainder  as  to  fuch  fon,  the  eftate-tail  veficd 
in  the  father. 

But  befides  what  I  have  mentioned,  there  is  a  cafe  cxprcfs 
in  point,  (z7z.)  that  of  (i)  LangUy  verfus  Baldwiny  referred 
out  of  chancery  to  the  judges  of  tht  common  pleas,  during  the 
time  of  the  lord  Trevor's  prefiding  in  that  court,  where  there 
was  a  dcvifc  to  j1.  for  life  without  waftc,  with  a  power  for  him 
to  make  a  jointure,  remainder  to  his  firft,  fecond,  and  fo  to  his 
fixth  fon,  (and  no  farther)  after  which  followed  the  fame  words 
*  ashore,  [if  y/.  fhould  die  without  iflue  male  of  his  body,  then 
to  B.  in  fceji  and  in  that  cafe  it  was  refolved  by  all  the  judges 
of  C,  B.  that  there  being  no  limitation  beyond  the  lixih  fun, 
and  for  that  there  might  be  a  feventh,  who  was  not  intended  to 
be  excluded,  therefore  to  let  in  the  feventh  and  fubfcquent  fons 
to  take,  (but  ftill  to  take  as  iflue  and  heirs  of  the  body  of  J,  ia 
tail  by  dcfcent  and  not  purchafe)  the  court  held  the  worus 
[in  cafe  J.  fliould  die  without  iflue  male  of  his  body]  did,  in 
r  -5q  ]  a  will,  make  aneftatc-tail.  This  was  a  folemn  cafe  adjudged 
*  in  the  very  point,  and  liable  to  all  the  objeftions  which  can  be 


(i)   1  Eq.  Ca.  Ab.  185.  pi,  29. 

made 
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made  to  the  prefent  one,   {viz.)   that  there  was  an   exprefs    Attorn lir 
eftate  for  life  devifed  to  A.  notwithftanding  which,  thcfe  words    ^^^^!^^^  ^* 
[in  cafe  A.  (hould  die  without  iflue  male]  were  adjudg<*d  to 
give  him  an  eftatc-tail. 

Your  lordfhips  will  give  me  leave  to  obferve,  that  there  is 
an  apparent  difference  between  this  cafe  oi  Baldwin  and  Lang^ 
ley^  and  that  of  {a)  Bamfield  and  Popham^  which  is  wrong  re-    W  Ante,  54, 
ported  in  Salk.  236.  for  there  the  devife  was  to   A.   for  life, 
remainder  to  his  firft,  ^c.  fons  in  tail  male  fucceffively,  ex- 
tending to  every  fon  that  thereafter  might  be  born  of  the  body 
of  A.  (fo  that  if  A,  fhould  have  had  ever  fo  many  fons,  they 
all  would  have  had  a  podibility  of  taking)  and  then  came  the 
words  [and  if  A,    (hould  die  without  iflue  male  of  his  body, 
then  to  J5.]  here  it  was  adjudged  that  thefe  words  (hould   not 
make  an  eftate  in  tail  male  by  implication  in  A.  becaufe  there 
was  no  occafion  for  fuch  conftruftion,  fince  every  ifliie  male 
might  take  by  the  devife  to  all  the  fons   in  remainder,   fo  that 
the  words  [in  cafe  A,  (hould  die  without  iflTue  male]  were  to  be 
intended  yi/f^  iflTue  male  \  and  (hould  not,  when  vainly  inferted, 
and  when  they  could  not  operate  or  be  of  ufe,  merge  and  de- 
ftroy  an  exprefs  eftate  for  life;  but  in  the  principal  cafe,  thefe 
words  have  their  ufe,  {vix.)  to  let  in  the  third  and  every  other 
fubfequent  fon  born  to  the  teftator's  nephew   Thomas  Sutton^ 
and  therefore  (hall  make  an  eftate  tail  by  implication  in  him, 
Eefides,  this  cafe  is  ftill  ftronger  from  the  particular  penning 
of  the  will,  the  whole  tenor  whereof  (hews  it  to   have  been 
the  teftator's  intent  to  give  an  eftate  in  tail   male  to  Thomas 
Sutton  the  nephew,  it  being  faid  in  one  part  of  the  will,  that  if 
the  nephew  (hould  refufe  or  omit,  within  a  year,  to  convey  the 
truft  eftate  in  the  Suffolk  lands   (the  legal  eftate  of  which  he      [  761  ] 
was  entitled  to  as  heir  to  the  teftator's  brother  and  truftee)  to 
the  ufcs  in  the  will  mentioned,  then   the  gift   to  him  the  faid 
nephew,  and  the  heirs  male  of  his  body  (hould  be  void;  which 
plainly  (hews  that  the  teftator  himfclf  thought   he  had  giveii 
the  premifles  in  tail  male  to  his  nephew,  by  words  tantamount, 
or  importing  the  fame,  as  if  given  to  him  and  the  heirs  male  of 
his  body. 

Again,  the  conditional  provifo  annexed  to  the  devife  that  hi 
Jhould  do  no  wajlcy  is  an  argument  he  intended  him  an  eftate- 
(ail ;  for  if  the  teftator  had  given  a  bare  eftate  for  life,  he,  of 

cotrfe. 
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Attorney  eourfc*  could  not  have  done  wafte,  but  h«d  been  puni(hab)« 
GENiaALv.  for  it  by  the  next  remainder-man  in  tail  or  fee.  Alfo  the 
<uher  provifo  that  the  nephew  fl>ouU  not  alien^  §r  endeavour  t% 
alitn^  (hews  that  the  teftator  intended  him  more  than  an  eftate 
for  life,  for  othe^wife  he  could  not  alien ;  but  when  the  tefia- 
(or  recollected  that  he  had  given  him  an  eftate-tail  by  Ttrtue 
6f  which  he  had  a  power  to  alien,  he  thought  it  neceflary  to 
annex  a  condition  which  he  might  imagine  a  good  One,  an4 
(«)  I  l^9t.  i^«  would  really  be  fo,  to  reftr^in  a  feoffment  and  (tf)  difcontinu« 
tnce  but  not  a  recovery^ 

As  for  the  remainder  to  the  ch^rityi^  that  being  fub(equent  to 
ati  eftate  tail,  was  plainly  at  the  mercy  of  the  (enant  in  uil 
to  bar  by  a  recovery ;  for  fo  are  all  eftates  fubfequent  to  aa 
intail,  unlefs  fuch  as  are  in  the  crQwn,  whether  they  belong 
to  charities^  infants  or  feme  coverts ;  and  if  the  law  were 
otberwife,  (he  greateft  inconvenience  would  follow,  perpci 
tuities  would  be  introduced,  and  it  would  become  ufual  in  let- 
tiements  of  great  efiates,  after  a  limiution  to  all  the  male  linQ 
to  give  them  to  a  charity,  by  which  means  a  perpetMity  womU 
r  962  1  ^^  created,  fmce  none  would  buy  if  the  charity  could  not  be 
{h)  See  this  ctfe  ^arrcd,  This  Was  the  cafe  of  Sir  (h)  Gilbert  Qerrard  vcrfus 
fited  » Vera.  Godfrey  tVooiward^  where  Sir  Gilbert  married  one  of  thf 
co^heirefles  of  Sir  Thomas  Spencer  of  Yarnton  in  the  county 
of  Ox/orJi  but  the  eftate  being  veftcd  in  truftecs  for  th^ 
lady  Gerrard  in  tail,  remainder  to  a  charity.  Sir  Gilbert  and 
bis  lady  fuffered  a  recovery  to  the  ufc  of  Sir  Gilbert  in  feej 
and  Sir  Gilbert  and  his  wife  afterwards  dying  without  iflue, 
the  heir  general,  or  aflignce  of  the  heir  general  of  Sir  Gilbert^ 
brought  a  bill  in  the  exchequer  againft  the  truftecs  and  againft 
the  charity,  for  a  conveyance  of  the  Ic^al  eftate,  which  the 
court  of  exchequer  decreed  accordingly,  tho'  to  the  utter  de^ 
feating  of  the  charity^ 

As  to  the  laft  point  in  this  cafe,  that  of  the  truft  of  the 
Suffolk  lands,  it  has  been  obje£led  that,  being  only  a  truft,  a 
ercature  of  equity,  and  a  direftion  by  the  teftator  to  convey 
this  equitable  intereft,  according  to  the  limitations  in  the  will, 
equity  will  mould  it  in  fuch  a  manner,  as  beft  to  preCerve  the 
intentions  of  the  party,  and  have  it  fo  conveyed,  as  that  the 
nephew  may  never  have  it  in  his  power  to  bar  either  his  own 
(ons  or  the  charity  \  that  without  equity,  neither  the  nephew 

nor 
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f^or  afiiiy  other  ean  co«i0  u  th#  legd  cftate,  aad  for  equity  to   ATTORiriy 
jifBft  in  deftroying  a  charity  is  faid  to  be  hard.     That  equity    ^«»»»*ai,^ 
tnuft  do  fometlung  to  aid  the  wiH,  is  plain  i  for  if  a  conveyance 
of  the  truft  eftate  were  to  be  ordered  in  the  Ycry  words  of  the 
wilU  fucb  words,  if  in  a  deed,  will  not  convey  an  eftate-tail 
to  the  nephew^  but  there  muft  be  the  words  [heirs  male  of  the 
body  of  the  nephew^]  and  this  will  coiuaining  a  diredion  to 
convey,  is  infifted  to  be  executory,  and  compared  to  articles  to 
fettle  lands  upon  a  marriage  on  the  hufbaod  and  wife  for  their 
lives,  remainder  to  the  heirs  male  of  the  body  of  the  hufband 
|ly  the  wife  -,  in  which  cafe  it  has  beea  adjud(ped,  (and  parti-      f  763  J 
cularly  in  the  great  cafe  of  {a)  Tnv^r  vcrfas  Tnvsr)  that  when  («)  Ante  6n« 
equity  is  to  order  the  fettlement,  it  Will  decree  an  eftate  for 
life  to  the  hufband,  with  remainder  to  truftees  to  fupport  con- 
tingent remainders,  reoiainder  to  the  iirft  fon,  (^^.  m  ftrift 
fet(lement»  and  not  impower  the  bulbalid  to  break  it  the  very 
moment  it  is  made>  which  in  the  principal  cafe  is  urged  to  bt 
the  ftrooger^  as  here  is  no  piirchafer  or  creditor  likely  to  fofler 
by  fuch  conftrui^oo* 

To  which  I  anfwer,  that  were  dits  the  cafe  of  arftclei  to 
fettle  lands  on  marriage  on  the  hulband  for  life,  remainder  to 
the  heirs  male  of  the  body  of  the  nqan  by  the  viroman,  the  con* 
ftrudlion  equity  would  put  upon  it,  wo^ld  be  to  have  the  lands 
fettled  (after  an  eftate  for  life  to  the  father)  upon  the  firft, 
ifc.  fon  of  the  marriage ;  but  there  is  a  wide  difference  betwixt 
articles  and  a  will.     A  will  is  the  voluntary  aA  anddifpofition 
of  the  party,  bat  articles  of  marriage  are  made  upon  a  valuable 
confideration.     In  cafe  of  articles,  two  parties  are  contrad* 
ing  together,  and  making  a  birgain,  and  come  to  have  an  ex- 
ecution  thereof  decreed,  under  which  circuififtances  the  court 
cannot  do  juftice,  without  going  according  to  the  meaning  of 
each  party.     It  is  then  a  thing  in  Jbri,  and  in  i^  nature  per« 
fe&\y  executory  :  but  in  pafe  of  a  devife,  though   of  a  truft, 
yet  it  is  to  be  conftrued  by  the  feme  rules  as  where  an  eftate  is 
devifed,  elfe  it  would  breed  the  utmoft  confufion^  none  would 
know  how  to  advife,  or  what  opinion  to  give  on  wills,  where 
very  often  the  truft  eftate  is  out  of  the  devifor ;  it  would  be 
ftrangely  inconvenient  if  the  devifee  under  the  fame  will,  by 
the  feme  words,  and  i^  the  fame  claufe  too,  fhall  at  law  be 

tenant 
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ATToircir     ttnant  in  tail,  tnd  in  equity  co'nftrued  to  be  tenant  for  lUt 

General  V.    ^^j 
Sutton.  ' 

r  764  1  With  regard  to  the  direfting  claufe  in  the  will,   that  the 

truftccs  (hould  convey,  that  can  be  no  handle  for  a  court  of 
equity  to  make  a  diflFerent  conftru£lion  of  a  devife  of  a  tntft, 
than  it  would  of  a  devife  of  an  eftate;  for  every  devife  of  a 
truft  implies  a  dire^on  to  the  truftees  to  convey  the  premifies 
in  manner  as  the  will  difpofes,  et  exprejfio  eorum  qu^  tactit  m- 
funt  nihil  operaiur  \  and  as  the  remainder  in  fee  to  the  charities, 
is  admitted  to  be  well  barred  with  refpeft  to  the  Cbtquer^Inni 
wherein  the  teftator  had  a  legal  eftate,  fo  was  it  intended  by 
him  that  both  fhould  go  and  be  enjoyed  together.      In  the  cafe 

(#)Antf,  141,  oi  Bale  zni  Coleman  {a)  decreed  by  lord  Harccurt  in  1711, 
where  a  man  devifed  his  lands  to  truftees  for  payment  of  his 
debts  and  legacies,  and  after  fucb  debts  and  legacies  paid,  the 
truftees  were  direded  by  the  will  to  convey  the  premifiies  to 
A,  for  life,  with  power  to  make  leafes  for  99  years,  remainder 
to  the  heirs  male  of  his  body,  though  this  yms  but  a  truft  and 
a  direction  to  convey,  and  though  the  queftion  aroie  upon  a 
will,  and  an  exprefs  eftate  was  given  to  A.  for  his  life,  with 
power  to  make  leafes  for  99  years ;  yet  was  it  decreed,  that 
an  eftate-tail  pafled  by  the  will  to  A.  And  in  this  cafe  the 
court  having  taken  a  diverfity  between  a  direv^ion  by  a  will  to 
convey  and  articles  in  confideration  of  marriage,  held  that  in 
the  latter  cafe  only,  equity,  which  was  to  execute  the  articles 
between  the  contending  parties,  would  go  according  to  their 
meaning  and  iatentign,  without  having  a  ftricl  regard  to  the 
words. 

Upon  the  whole,  for  thefe  reafons,  and  in  regard  to  /b 
many  and  great  authorities,  the  reverfing  of  which  would  (hake 
the  titles  of  many  fubje6ls  of  this  kingdom,  I  am  to  pray 
your  lordfliips  that  the  order  of  the  court  of  exchequer  may 
be  affirmed. 

r  *'6<  1  Whereupon,  after  the  withdrawing  of  the  counfel  from  the 

bar,  all  the  lords  agreed,  that  as  to  the  Chequer^ Inn^  wherein 
the  teftator  Sutton  had  a  legal  eftate^  the  recovery  was  clearly 
good,  and  barred  the  charities  ; 

Rut  with  regard  to  the  truft  eftate  in  the  Sujplk  lands,  and 
which  the  will  uireclcd  ftiould  be  fettled  to  the  fame  ufes  as  the 
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Chequer- Inn  was  dcvifed,  fome  of  their  lordfliips  doubted,  that  Attorney 
there  being  a  dircftion  for  the  truftces  to  convey,  this  gave  a  ^eneralit. 
handle  to  a  court  of  equity  ta  interpofe,  and  if  the  court  was 
to  interpofe,  it  was  fit  and  reafonable  to  help  the  intention  of 
the  party,  which  was  but  imperfedly  exprefled  in  the  will; 
that  this  affiftance  fliould  be  given  in  refpeft  to  the  remainder 
limited  to  the  firft  and  fecond  fons  of  the  teftator*s  nephew 
'  Thomas  Sutton^  by  ordering  an  cftate  to  truftecs  during  the  life 
of  the  nephew,  and  fo  to  put  it  out  of  his  power  to  bar  thefe 
remainders  to  the  iirfl:  and  fecond  fon  ;  that  none  could  blame 
the  doing  of  this,  which  was  an  apparent  compliance  with  the 
tcftator's  intent ;  and  as  the  charities  were  intended  to  take 
effeft  in  cafe  only  the  nephew  fhould  die  without  iffue  male, 
it  would  be  equally  juft  to  preferve  and  aflift  fuch  intention 
by  limiting  a  remainder  to  every  other  of  the  fons  of  Thomas 
Sutton  the  nephew  as  to  the  truft  eftate,  and  then  a  remainder 
to  the  charities. 

But  other  lords  differed,  being  of  opinion  that  equity,  as  to 
limitations  of  eftates  or  trufts  of  eftates,  ought  fequi  legemy  and 
that  were  it  otherwife,  it  would  be  highly  inconvenient,  and 
occafion  the  greateft  uncertainty,  and  mod  precarious  deter- 
minatioYis  of  property ;  particularly  the  lord  Harcourt  cited 
the  following  expreflion  of  A4r.  juftice  Twifelenj  vfhoy  when  a 
matter  was  preflcd  in  behalf  of  a  charity  that  he  thought  to  [  ^66  1 
be  againft  law,  replied,  /  Ith  charity  zvellj  but  will  not  Jlcal 
leather  to  make  poor  menjhoes. 

However,  fome  of  the  law  lords  differing  in  opinion,  the 
hijhops  made  a  majority  for  reverfing  the  order  of  the  court  of 
exchequer  as  to  the  whole,  which  was  thought  not  to  be  very 
mifchievous,  as  the  order  of  that  court  was  but  to  allow  the 
plea,  and  confequently  the  reverfal  thereof  did  only  put  the 
refpondents  to  anfwer  over,  without  determining  the  right  any 
ways  againft  them  f. 

Comber's 


t  In  confequcnce  of  this  order  made  by  the  houfe  of  lords  the  defendants 
anfwered>  and  on  the  29th  of  January  1732,  the  caufe  by  the  name  of  the 
Attorney  General  verfus  Toung  k^  al.  {Payman  being  then  dead)  came  on  in  the 
exchequer,  where  the  barons  decreed,  that  the  recovery  fuffcred  by  the  tcllaror's 
nephew  Thomas  Sutton  of  the  truft  eftate  was  void,  the  fame  being  contrary  fo 
the  truft  created  by  the  will  of  John  Sutton,   and  for  that  there  had  not  been  any 

con- 
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Cafe  iib^  ComberV  C^. 

cLtsFiELDi  rrittE  pl^ntiflTbrought  ay^/*^,  to  revive  am  old  decret 
An  aecutor  X     obuined  againft  the  defeitdant  by  the  plaintiff's  tcftater 

bringing  a  fci.  -T  '  "^ 

la.  to  recite  a      aboUt  23  ycars  fincc. 

decree,  muft 

ftew  he  has  proftd  the  fdli  i  fod  then  beiag  bona  MU))Ua|  ia  4i««n  4iocdbs,  if  be  ftcvs  fntf 
#f  the  will  in  the  fpiritual  court  of  one  of  the  ordioaribk^  this  is  Hot  good ;  bat  in  luch  .cale  tbft 
proof  muft  be  in  iIm  conxt  oi  the  aci:iihi&opk 

C  767  3  The  defimdant  pleaded  in  bar  to  the  fcufi.  that  the  i^aia^ 

tiff's  teftator  after  he  had  recovered  this  decree  lived  15  years 
in  the  fame  town  with  the  defendant^  and  never  afted  him  bt 
the  money ;  but  on  the  contrary  told  hidl  that  he  (hould 
never  be  troubled  fot  it,  and  that  he  acquitted  him  thereof 
(widiout  (iiggefting  any  deed  or  writing  for  that  purpoie.) 
Alfo  the  defendant  farther  pleaded,  that  the  plaintiiF  in  the 
original  caufe  (who  appeared  by  the  fa.  fa.  to  be  fince  dead) 
died  poflefied  of  bona  notabiUa  in  two  diocefes  within  the  pro- 
vince of  Canterbury^  viz.  in  tbofe  of  Qiichefter  and  LofuUn ;  and 
that  the  executor  having  proved  this  will  only  in  the  arch- 
deaconry of  Surry^  fuch  probate  was  void,  and  that  therefore 
he  ought  not  to  be  admitted  to  fue. 

It  was  argued  for  the  plea,  that  though  an  executor  might 
{a)  Co.  Litt.  [a)  releafe  before  probate,  yet  be  could  not  fue ;  and  that  the  {h) 
\lVy\lt  ante  courts  of  law  or  equity  took  no  judicial  notice  of  any  executor 
the  cafe  of  until  he  had  proved  the  will,  for  which  rcafon,  if  an  executor 
In^iedoo,  753!  (hould  die  before  probate,  leaving  an  executor,  this  executor 
would  not  be  fo  to  the  firft  teftator  \  but  an  adminifiration 


conveyance  of  the  fald  premilTes  to  traflees  purfuant  to  the  directions  in  the  iaid 
John  Sutton* s  will,  and  that  the  defendants  ibould  convey  to  the  cruilees  for  the 
chaiity,  and  awarded  a  perpetoal  injunction  to  quiet  them  in  thepofTeffion. 

With  refped  to  the  Chtfuer-Inn^  the  court  retained  the  information,  with  liberty 
to  either  of  the  parties  to  afcertain  their  title  by  trial  at  law ;  upon  which  the 
Suttons  (who  claimed  under  the  recovery)  brought  their  ejectment  in  the  court  of 
exchequer,  which  was  tried  in  Hillary  vacation  1735,  and  the  jury  found  a 
fpccial  verdiCl,  *utz.  the  faid  John  Sutton* ^  will,  and  all  faCls  neceflary  to  bring 
the  matter  of  law  before  the  court;  and  in  Et^fier  term  17379  the  fpecial  verdi^^ 
was  argued;  in  the  term  following  the  courc  gave  judgment  for  the  le^rs  of 
the  plaintiff,  being  of  opinion  that  Thomas  Sutton  the  nephew  took  an  eftatc-tai! 
in  the  Chequer»Inn^  and  on  the  sad  of  June  1737  the  court  ordered  tile  tenants 
to  attorn,  t:Sc.  to  the  Siutons. 

mull 
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ittuft  be  granted  dt  bonis  non^  Jf f.  Whereas  if  the  firft  ckecii-  CoMiit*i 
tor  had  proved  the  will,  then  his  executor  would  have  repre-  Caie, 
feated  the  firft  teftator ;  and  that  if  the  will  was  not  duly 
][yrovcd  now,  in  all  likelihood  it  never  would  j  for  this  being  a 
Jcufa.  to  have  an  execution  of  a  decree,  here  was  to  be  tl<> 
bill  \  but  after  reviving  the  fuit  the  common  procef$  wouI4 
iflue  for  the  execution  of  the  detire. 

Lord  ^hancithr :  If  this  had  b,een  aii  aditiiniftratlon  granted 
by  the  archdeacon  or  ordinary  where  there  were  bona  notabiliti 
in  divers  diocefes,  the  adminiftration  had  been  merely  void  ;  [  ^68  J 
for  the  adminiftrator  receives  his  right  entirely  from  the  ad- 
tniniftration,  but  the  right  of  the  executor  is  derived  from  the 
will,  and  not  from  the  probate,  as  appears  from  an  executor^s 
having  power  to  releafe  or  afBgn  any  part  of  the  perfonal 
eftate  before  probate ;  and  a  defendant  at  law  cannot  plead 
to  any  a£iion  brought  by  an  executor^  that  the  plaintiff  has  not 
proved  the  will ;  though  it  is  true  he  may  demur,  if  the  plain* 
tiff  docs  not  in  his  declaration  fhew  the  probate. 

However,  let  not  the  plaintiff  in  this  fci.  fa.  proceed  any 
farther  in  his  fuit  without  (hewing  the  defendant  a  fufKcient 
probate  of  the  will,  and  without  the  farther  leave  of  the  courts 
in  fefpedt  of  the  ftalenefs  of  the  demand. 


o 


Middleton  vcrfus  Lord  Onflow  5c  zW  Cafe  tiu 

At  the  R0II94 
N  £  Mr.  Hockenel  married  one  of  the  daughters  and  Co* 

heirs  of  Mr.  MiddUUn  without  the  confent  or  pKvity  of  ij"}'  ?\  ^^* 

her  relations,  and  being  much  in  debt,  abfconded  in  privileged  «59'  pi-  ^ 

places,  for  fear  of  his  creditors,  but  being  a  young  gentleman  fentofthewife 

in  hopes  of  fome  employment,  artd  his  wife  entitled  to  a  por-  •"j  ilTolIi^* 

tion  of  about  5  or  6oco/.  in  the  hands  of  her  truflees,  fhc  «compofition 

with  her  truftees   petitioned  the  majier  of  the  rolU^  that  they  band'j  c^aC 

might  make  propofals'to  Mr.  HockenePs  creditors  touching  the  ^l^^^^^^l"^ 

compofition  of  his   debts,  and  that   thereupon   the  truftees  the  truft  mo. 

might  be  at  liberty  to  apply  any  fum  not  exceedix^  500  /.  for  to  the  credicort 

that  purpofe ;  and  Mrs.   Hockinel  the  wife  being  in  court,  Jl' d];^ha^"/|^^ 

confented  that  the  truftees  fliould  difpofc  of  500/.  of  het  of  the  dens, 

portion  for  the  purpofes  aforefaid.  notes,  &    u- 

ken  by  any    *" 
the  creditors  for  part  of  their  dtbtSy  befidts  their  fliare  with  the  reft  of  the  crtditors>  wih  br  fet 
AfiOe. 

2  Scv'.;3l 
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MiDDLETOH        Several  of  the  creditors  (to  the.  number  of  about  fifty)  figncd 
^'  the  deed  of  compofition  to  take  j  s.  6i.  in  the  pound  ;  but 

about  feven  of  the  creditors  (being  the  remainder  of  them)  de- 
layed the  execution  of  the  deed  of  compofition  until  the  laft  daj, 
and  then  executed  it ;  but  at  the  fame  time  took  notes  and 
bonds  from  Mr.  Hockenel^  to  pay  the  reft  of  the  money  at  a 
future  day,  fome  of  which  were  poftdated,  and  bore  date  after 
the  deed  of  cpmpofition,  fome  made  to  other  perfons  in  trufl, 
and  others  made  payable  to'  the  creditors  or  order  by  way  of 
promiflbry  notes  ;  and  in  the  deedof  comt)ofiti6n9  the  petition 
and  the  order  of  court  were  recited. 

And  now  Mrs.  Hockenel  zni  her  truftees  petitioned  the  mcfur 
rfthe  roUsy  that  the  creditors  might  deliver  up  and  difcharge 
all  thefe  fecurities. 

Cur  *:  I  fhould  not,  nor  indeed  could  I  compel  any  honeft 
creditor  to  compound  his  debt;  but  when  they  have  com- 
pounded  and  agreed  to  accept  of  j  s.  (yd.  per  pound,  and  by 
fuggeftions  that  Mr.  Hoctenel  was  to  have  his  liberty,  have  in- 
duced the  court  to  give  way,  and  the  wife  to  confent  that  part 
of  her  portion,  which  was  not  before  liable  to  thefe  debts, 
fhould  be  applied  to  this  purpofe,  and  have  prevailed  upon  the 
truftees  to  give  away  part  of  the  portion  to  the  creditors,  and 
afterwards,  on  the  laft  day  mentioned  in  the  deed  of  compofi- 
tion (which  provided  that  the  whole  deed  fliould  be  void  un- 
lefs  fealed  by  all  the  creditors  by  fuch  a  particular  time)  have 
come  in  to  take  advantage  of  the  neceflities  of  the  huiband, 
and  to  gain  thefe  underhand  fecurities  j  as  they  thereby  defeat 
the  intent  of  the  order  of  court  authorizing  the  truftees  to 
[  770  ]  compound  J  as  they  difappoint  the  wife,  who,  in  hopes  of  her 
huftjand's  liberty,  confented  that  part  of  her  portion  (hould  be 
applied  to  the  difcharge  of  his  debts,  and  as  ihcy  fruftrate  the 
intention  of  the  truftees,  who  in  confidence  of  the  hufbar.c's 
having  his  liberty,  have  paid  away  part  of  the  portion  towards 
the  debts  ;  this  underhand  dealing  of  the  creditors  is  a  fraud 
on  the  wife,  on  the  truftees,  and  on  the  court ;  for  which  rea- 
fon  let  all  fuch  fecurities  be  fet  afide  and  delivered  up  by  the 
creditors  tothehuft)and  Mr.  HockeneL  (i) 


(1)  Vide  Sfurretw.  S filler,   i  Atk.  105.     EarlofCheJlcrJield\.  Jan/tn,  2  Vcz. 
156. 

3  Hawkins 
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Hawkins  v^rfus  Holmes.  Cafe  222. 

Lord  Mac- 

THE  plaintifF  agreed   with   the  defendant  to  fell  him  a     clesfield. 

houfc  for  640  /.  and  by  confent  of  both  parties  an  at-  *  ^\^^*  Ab. 

torncy  was  employed  to  make  a  draught  of  the  conveyance:  One  alters  a 

which  the   attorney  accordingly  prepared  and  fcnt  to  the  de-  own  hard  for '" 

fcndant,  who  made  fcveral   alterations   therein,  and  delivered  ^^^  purchafi::g 

It  back    to    the  attorney  to  be   ingrolTed  ;  whereupon  a  time  not  a  figning 

was  appointed    for  the   plaintifF  and  defendant  to   meet  at  a  [hc*fUtutc*oJ 

tavern  to  execute  the  writings,  and  for  the  latter  to  pay  the  ^""^^s,  thcu^js 

'  fhc  feller  a-txr- 

IPOney,  wards  cxecurro 

the  conveyance,  and  c.^ufed  it  to  be  legiftrc  .. 

The  plaintiff  and  his  attorney  came  to  the  tavprn,  where 
the  plaintiff  executed  the  writings,  and  having  got  the  convey^ 
gnce  regiftred  (the  houfe  being  in  MiJdUjex)  brought  this  bill 
ggainft  the  defendant  to  compel  him  to  pay  the  purchafe 
money. 

As  to  fuch  part  of  the  bill,  as  fought  to  compel  the  dc« 
fendant  to  accept  the  purchafe  and  pay  the  money,  the  de<s> 
fendant  pleaded  the  ftatute  of  frauds  and  perjuries,  and  faid, 
♦*  that  neither  he,  nor  any  by  him  lawfully  authorized,  figned  [  77'  ] 
**  any  writing,  agreement,  memorandum  or  note  in  relation 
*'  to  this  purchafe,  ox  whereby  the  defendant  any  w^ys  agreed 
^«  thereto/' 

For  the  pls^Intiff  it  was  objefted,  that  the  defendant's  alter*, 
ing  the  draught  with  his  own  hand,  was  as  a  figning,  it  not 
being  material  to  what  part  ( i )  of  the  draught  he  had  fct  his 

hand. 


(l)  This  point  received  the  opinion  name   a  pcrfon   to  prepare  the  Icafe, 

of  the  court  of  exchequer  in   Stokes  v.  Moore  nzimcd  a  Mr.  S,  for  that  purpofe 

Moore  i3  ux,  in    Serjeant's  Inn    Hall,  and   <wroie    certain    inilrudlions,    troi;i 

March  id  1786.     That  was   a  bill  for  whence  the  leafe  was  to  be  prepared  in 

the  fpccific  performance  of  ?.n  agree-  thcfe  words,  a;/«.  "  The  ieafe  renewed-.-- 

ipcn^  for  the  renewal  of  the  Icafe  of  a  *'  Mr.  Stohs  to  pay  the  king's  tax,  alio 

houfc  from  Moore  2nd  his  wife  to  Stokes,  *'  to  pay  Mocre  24/.  a-year  halt-yearly. 

There  had  been   fome  difficulty  about  **  Mr.  Stores  to  keep  the  houle  in  good 

the  terms  oF  the  renewal,  but  at  length  '*  tenantable  repair,  ^r."      To    this 

(as    the  bill  charged)  they  came  to  an  bill  the  defendants  having  pleaded  V\-* 

agreement,    and   the   defendant  Moore  ftutute  of  frauds,  and  that  plea  hnvj    • 

being  called  upo|i  by  thp  plaintiff  to  been   ordered  to  Aand  for  an  am  v-  > 

Vol. I.  S  s                                                       Wi.  . 

• 
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Hawkins  <"•    hand,  and  in  this  cafe  the  contra^   muft  be   looked  upor 
Holmes,       carried    into  execution,    the  pUinliff*  having    executed 
deeds    of    conveyance,    and    regiftered   them    in  the  pn 
office. 

To  which  it  was  anfwered,  that  the  ftatute  requires 
the  party  or  fome  perfon  by  him  lawfully  authorized,  fli< 
fign  th«  writing  ;  and  though  the  defendant  had  altered 
draught  with  his  own  hand,  yet  this  could  not  be  calle 
figning,  that  the  ftatute  requires  figning  as  a  material  circi 
ftance,  which  is  not  to  be  difpenfed  with  in  equity,  any  n- 
than  at  law ;  that  if  the  defendant  had  himfelf  wrote  over 
whole  deed  with  his  own  hand,  without  figning  it,  this 
not  been  fufficient,  for  the  ftatute  has  made  figning  abfolu 
ncccflary  for  the  completion  of  the  contra<5  j  for  which  f 
pofe  I  cited  the  cafe  of  f  Ithel  vcrfus  Potter. 

Lord  chancellor :  Unlefs  in  fome  particular  cafes  where  tf 
has  been  an  execution  of  the  contradby  entring  upon  and  : 
proving  the  premiflcs,  the  party's  figning  the  agreement  is 
folutely  ncceflary  forthecompleatingof  it;  and  to  put  a  i 
ferent  conftruition  upon  the  aft,  would  be  to  repeal  it ;  aj 
what  has  been  infifted  upon  in  relation  to  the  plaintiff 
vendor's  executing  and  regiftring  the  deeds,  this  indeed  lo 


with  liberty  to  except,  and  the  de- 
fendants having  then  by  their  anl.vcr 
adiiiittcd  the  written  inllruciions 
one  v|L.'l!ivn  n^.::tie  on  the  hearing 
of  *..^*  c.iuu*  v^a^,  whether  there  was 
a  (u.ix'xcui  Jio nature  by  Jl/cr,r/»  to  take 
this  a;.'iTrinont  out  of  the  iL'itute. 
-And  KTtiic  plaintiff  it  was  infilled  that 
Mocre  having  written  his  civn  name  in 
the  b.)dy  of  thelc  inllrudions  would  a- 
niount  to  fach  a  fignature — and  that  it 
di.l  nr.c  iignify  whether  the  name  was 
to  \.c  .Vund  at  the  bottom  or  the  top  or 
in  il;^  ti^dy  of  the  inllrument,  Wdford 
V.  ij'  .itvM,  3  Atk.  503. — and  it  was 
likcnco  ro  the  cafes  upon  wills,  in  which 
ii  h.id  ':  en  determined  that  the  tcila- 
tor's  ur:  .i\^  iu'^  name  in  the  introduc- 
lior.  I"  /:«e  Will,  was  a  good  figning 
within     f  llatv'.te.     On  the  other  fide 


the  prcfent  cafe  of  Ha-wklns  v.  Hu 
w?s  relied  upon.  I'he  lord  chief  ba 
and  Mr.  baron  Eyre  delivered  their  c 
nions  (and  the  other  barons  agreed)  i 
the  figjiaturc  required  by  the  llatuti 
to  hnvc  the  ciFeill  of  giving  auchcnti< 
to  the  ixiholc  inftrument,  and  where 
name  is  infer  ted  in  fuch  a  mannci 
to  have  that  eit'ed,  it  did  not  mi 
fignify  in  what  part  of  the  inltrum 
it  was  to  be  found — as  in  the  fori 
introdu^ion  to  a  will — but  it  could 
be  imagined  that  a  name  inferred  in 
body  of  an  inllrument  and  applia 
to  partuular  purpojes  could  amount 
fuch  an  authentication  as  the  ll;,t 
required, — upon  which  (as  well  ns  \ 
on  another)  ground  the  bill  was  ( 
milled. 


f  Dcicrmined  at  the  Rolls,  Tria,  1719,  on  the  verj-  fame  point. 


[*772  ] 
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artful  on  the  ♦  plaintiff's  fide,  but  is  all  of  it  immaterial,  with    Hawkins  v. 

refpe<Sl  to  the  defendant,  to  whom  the  other  could  not  convey  olmes. 

or  veft  an  eftate  in  him  ^gainft  his  will :  it  is  true,  the  plain* 

tiff's  having  regiftred  the  conveyance  may  put  a  difficulty  on 

him  how  to  get  back  the  eftate  ^  but  it  being  his  own  doing, 

and  with  a  dcfign  to  faflen  the  eftate  on  the  defendant,  he  muft 

thank  himfelf  for  it. 

His  Lord/hip  moreover  laid  a  ftrefs  on  what  the  defendant 
mentioned  in  the  anfwering  part,  wherein  it  was  fworn  that 
it  had  been  agreed  between  the  plaintiff  and  the  defendant, 
that  the  latter  might  be  off  at  any  time,  on  paying  the  charge 
of  preparing  the  writing,  which  the  defendant  faid  he  was 
willing  to  do.  ( i ) 


(l)  ViAtWbaleyv.Bagenal,  6  Bro. 
P.  C.  45,  and  fcveral  other  cafes  on  this 
fabjcd,  collcfted  in  ^'iwr^rr^^^  v.  Brock- 
hurft,  Bro.  Cha.  Rep.  494.  The  eiFca 
of  pleading  the  llaiute  of  Irauds  in  cafes 
of  this  nature  was  alfo  very  ferioufly 
difcuITcd  in  IVbiuburcb  v.  BevU^  before 


XovAThurlo'w  on  the  i^thjan,  and  8th 
Feb,  1786,  but  the  parties  having  in- 
timated an  intention  of  fubmitting  that 
cafe  to  the  reconfideration  of  the  court, 
the  llatcment  of  it  is  deferred  to  the 
end  of  the  third  volMxue. 


S  s  2 


15  I 
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Cafc?53.  Herbert  &  al'  verfus  The  Dean  and  Chapter 
of  VVeftminftcr  and  Dr.  Broderick,  &  c-» 
contrat 

UPON  the  plague  which  happened  in  the  year  162^1 
the  church-yard  of  St.  Margaret^s  JVcftminJler  not  bc-^ 
Ing  large  enough  to  bury  the  dead  pariftioncrs,  the  inhabi- 
tants of  that  part  of  the  parifli,  which  wow  rcforts  to  the  new 
chapel  built  there,  petitioned  the  dean  and  chapter  of  IVeft^ 
m'wjler  (who  were  lords  of  the  manor)  to  grant  them  a  wafte 
piece  of  ground  to  bury  their  dead,  which  accordingly  the 
dean  and  chapter  did  under  their  feals,  and  it  was  folemnly 
confccratcd  ;  afterwards  thcfe  inhabitants  were  at  the  charge 
of  biiilJing  a  chapel  there,  having  firft  obtained  a  royal  licence 
for  th:it  purpofc.  The  vcftry-mcn  and  chapel- wardens  had 
ever  fincc  the  year  1653  elei^leJ  the  minlftcrs  who  were  to 
prcath  there;  but  now  the  dean  and  chapter  of  Jrv/fminjlcr 
claimed  a  right  to  name  the  minifter  who  ihould  preach  and  do 
divine  fcrvicc  in  this  chapel. 

On  a  bill  brought  to  fettle  the  right  of  nominating  the 
r  774.  ]  parfon  of  this  chapel;  and  on  a  motion  by  the  defendants 
that  the  plaintiiTs  might  produce  the  vcftry-books  before  a 
mafter,  for  the  defendants  if  they  pleafed  to  take  copies;  it 
was  objcvflcd,  that  the  plaintifFs  ought  not  to  be  ordered  to  pro- 
duce their  evidence  ;  for  that  this  cafe  was  not  like  that  of  a 
lord  of  a  manor  producing  his  court-rolls  to  the  tenant,  bc- 
caufe  the  lord,  as  to  the  court-rolk,  is  a  truftec  for  the  tenant  j 
whereas  one,  not  a  tenant,  cannot  oblige  the  lord  to  produce 
his  court-rolls ;  and  here  the  dean  and  chapter  arc  Grangers. 
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Lord  chancellor :   When   the   dean   and   chapter   gave    this  HfenBEUti/. 

ground,   they  did  not   referve  anjt  power  to  nominate  Ac  '^^^  l^C'^ti  & 

preacher;  and  the  inhabitants  of  the  chapelry  were  at  the  ex-  W£stmi°- 
pence  of  building  the  chapeh     Now  the  building  and  {a)  en-         ster. 

dowing  of  the  church,  was  what  at  common  law  originally  eh-  ^  ..  ,        . 

titled  the  patron  to  the  patronage ;  here  the  inhabitants  built  the  endoviringofi 

chapel,  and  (as  appears)  by  the  pew- money  have  endowed  it.  gin"any*cnitTc  * 

It  is  not  reafonable  to  fay  that  the  dean  and  chapter,  as  parfon  ^^^  P^^"'"  ^"^ 

'  the  pair" ^3gf?» 

appropriate,  have  a  right  to  fupply  every  chapel   built  within  I  ..p  opria-  r  o^ 

the  parifli  with  a  preacher;  it  would  be  an  expence  and  hard-  Jighc'^rtomi-  * 

fliip  upon  them  to  be  obliged  fo  to  do ;  neither  ought  it  to  b«  ^^^'^  ^  t»»^cjchcf 

at  their  election  to  fupply  it:  for  fuppofe  I  build  a  chapel   in  within  the  pi*- 

my  houfc  for  myfclfj  the  parfon  is  not  bound    to  provide  for  be'^aV/rdnifl'i/ 

it;  or  fuppofe  I  build  a  chapel  in  my  houfe  for  myfelf  or  my  h«  (\^o^^u  be 

tit  Li-  1        .  ^    -r     bound  fo  to  do* 

ttext  neighbour,  can  the  parfon  name  one  to  preach    there?  I  neither  ougicit 

think  not ;  and  it  will  make'no  alteration,  if  the  chapel  which  {"^**j^ *'  *^^q^^ 

I  build  in  my  own  ground)  be  intended  for  the  ufe  of  twenty  tnz^  buiid  a 

neighbours  befides  my  own  family.  for'himfcir^a'nd 

family,  or  for 
Tiimfelf  and  neighbotirs,  or  for  hiitlfelf  and  tifvertty  ncjghbouri,  and  this  ^ill  not  give  tht  parfoH 
a  right  to  nominate  a  preacher  there.  \a)  i  Inft.  17.  b.  119.  b. 

As  to  the  motion,  that  the  plaintiffs  fhould  produce  the 
veftry-bodks  before  a  mafter,  fince  they  in  their  anfwcr  to  xhc  f  775  j 
crofs  bill  refer  thereto,  and  by  that  means  make  them  part  of 
their  artfwer,  referring  to  them  (as  it  is  faid)  for  fear  of  a 
miftake  ;  for  that  reafon  the  court  ought  to  let  the  defendants 
fee  them  ;  otherwife  there  would   be   no  relying  upon  the  an-  ' 

fwer  of  thofe  who  are  thus  guarding  themfelvcs  by  references 
for  fear  of  a  miftake,  and  to  avoid  exceptions  to  their  anfwer  ; 
wherefore,  for  that  the  plaintiffs^  who  were  bound  to  hear  their 
caufe  in  afhort  time,  have  the  favour  and  aid  of  the  court  by 
an  injun£lion,  and  to  the  intent  that  the  caufe  may  come 
more  fully  before  the  gourt  at  the  hearing,  let  them  bring  the 
veftry. books  before  the  mafter,  and  the  defendants  who  are 
plaintiffs  in  the  crofs  caufe,  if  they  pleafe,  take  copies. 

But  [1]  afterwards  on  the  hearing,  the   court  decreed  that    (M  J  March 
the  right  of  nomination  of  the  miniftcr  Jid  belong  to  the  dean   *^*'* 
and  chapter. 


S  s 


Coleman 
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Cafe  224.  Coleman  n^erfus  Winch. 

Lord  Mac-  n  ./•  i  .     ^       ^i      t         i  «    *-  # 

cLESFiELD.        jl  oeifcd  in  fee  of  lands  makes  a  mortgage  to  B.  for  iO0/« 

aEq.  Ca.  Ab.  *  and  afterwards  borrows    lOo/.  more  of  £.  upon  bond| 

t?eccd/inCban.    ^"^  ^'^^  >  the  heir  at  law  conveys  the  inheritance  and  equit/ 

5"*   .,    .         of  redemption  of  the  premifles  to  truftees,  in  truft  for  payment 

One  feifed  In  ^  /  '  .  ,, 

fee  mortcages  to  of  all  the  bond  and  fimple-contrad  debts  of  his  father  equailji 
wardrbindr*  ^^^^"^  which  the  iruftecs  bring  their  bill. to  redeem  i3.  who 
himfcif  md  his     infifts  On  being  paid  his  debt  by  bond,  as  well  as  that  by  mort- 

heirs  b%  Jjond  to  ,  .    o     , 

A.  and  dies;       gagc ;  and  for  the  mortgagee  it  was  objcded, 

if  theheircomes 

to  redeem  this  mortgage,  he  muft  pay  the  bond  debt  as  well  as  the  mortgage,  but  if  the  heir  afigcs 
the  equity  of  redemption  tu  J.  S.  who  brings  his  bill  lo  redeem,  be  ihall  paj  the  mortgage  only-y  aad 
not  the  bond. 

Ftrjl^  That  as  he  had  the  eftate  at  law  abfolutely,  and  the 
truftecs  could  not  come  at  it  without  the  interpofltion  of  e- 
[  77^  ]  ^l^i^Xf  >^  feemed  not  agreeable  to  reafon,  that  he  fhould  be 
hindered  by  this  court  from  receiving  what  was  due  to  him  bj 
bond  as  well  as  by  mortgage,  the  former  being  as  juft  a  debt^ 
and  as  much  due  in.confcience  as  the  latter. 

Secondly^  That  if  the  heir  had  brought  a  bill  to  redeem  the 
mortgage,  it  was  plain  he  muft  have  paid  as  well  the  bond- 
debt  as  that  by  mortgage;  and  if  the  heir  muft  have  paid  it, 
why  fhould  any  one  claiming  under  him,  be  in  a  better  con- 
dition than  he  hitnfclf  ? 

Lord  chancellor :  The  bond  of  the  anceftor,  wherein  the  heir 
is  bound,  becomes  upon  the  anceftor's  death  the  heir's  own 
debt,  for  which  he  is  fuable  in  the  ddet  and  detintt ;  and  there- 
fore if  he  comes  to  redeem  the  mortgage  made  by  his  anceftor, 
he  muft  pay  the  debt  by  ( i )  bond,  as  well  as  that  by  mortgage  ; 
but  though  this  be  the  debt  of  the  heir,  it  cannot  be  faid 
to  be  due  from  the  heir's  aflignee,  the  bond  being  no 
Soifonepof.      Hen    upon    the    land:  which    appears  moft    plainly,   in   that 

fcired  of  a  term 

for  years,  mortgages  it  to  A.  and  afterwards  becomes  indebted  by  fimple  contraft  to  A.  and  d-cr,  the 
executors  (hall  not  redeem  without  paying  as  well  the  note  as  the  mortgage,-  fecus  if  any  crcuitor 
of  the  teftator  brings  hi>  bill  to  redeem. 

(i)  ShutiU'-worib  v,LaynA}i<k,  I  Vern.  fraudulent  devifcs,   ChaUis\^  Cajlcme^ 

245.      Po-wis   V.    Corbett,    3  Atk.  556.  I  Eq.  Ca.  Ab.  325.   pi.  9.   Othcrvvifei 

Tfoughfon   V.    Troughu>ny     1    Vez.    87.  where  the  dcvife  is  for  payment  of  debts. 

So,   Ihall  dcvifcc  within  the  ftatutc  of  htams  v,  Bancc,  3  Atk.  030, 

it 
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It  was  no  lien  on  the  land,  even  againft  the  f  mortgagor  CoLEWArv. 
himfelf,  who  happened  to  be  indebted  to  the  fame  perfon  by 
mortgage  and  by  bond,  Suppofc  one  be  indebted  to  A.  by 
mortgage  of  a  term  for  years,  and  alfo  indebted  to  him  by 
bond  5  if  on  the  death  of  the  mortgagor,  his  executor  brings  a 
bill  to  redeem  the  mortgage,  he  muft  pay  both  j  but  if  tlje  £  777  ] 
executor  affigns  over  the  equity  of  redemption  of  the  mort- 
gaged term,  and  the  affignee  of  the  executor  brings  a  bill  to 
redeem,  he  (hall  only  pay  the  mortgage  money.  So  if  the 
teftator  being  poflcflcd  of  a  term  mortgages  it  to  /f,  and  be- 
comes aJfo  indebted  to  j/.  by  fimple  contrail  and  dies,  his  exe- 
cutor bringing  a  bill  to  redeem,  (hall  pay  both  (2)  the  mort- 
gage and  the  debt  by  fimple  contraft,  bccaufe  the  very  equity 
of  redemption  is  affets  to  pay  fimple-contraft  debts;  but  if 
any  creditor  of  the  teilator  brings  a  bill  to  redeem  this  mort- 
gage, he  fhall  pay  only  the  mortgage. 

Lord  chancellor  farther  faid,  that  the  law  of  England^  in  fuits 
againft  heirs,  imitated  the  civil  law  ;  where  an  heir  fucd  by  a 
bond-creditor  is  fued  as  for  his  own  debt  in  the  debet  and  detinet^ 
and  is  primi  facie  fuppofed  to  have  affets,  but  that  the  heir 
might  difcharge  himfelf  by  faying,  that  at  the  time  of  the  writ 
brought  he  had  no  affets,  or  if  he  has  affets  defcendcd,  may 
fhew  thofe  afftts,  of  which  the  plaintiff  may,  if  he  pleafcs, 
take  judgment;  and  that  in  cafe  the  heir  had  aliened  before 
adion  brought,  though  at  law  there  was  no  remedy  againft 
him,  yet  in  equity  he  was  refponfibie  for  the  value  of  the  land 
aliened;  but  now  the  heir  is  made  liable  at  law  {a)  for  the  («)6y3&4 
value  of  the  affets  he  has  aliened.  JJJ;  *  ^*  "J'- 


t  ^^re  iamen ;  for  in  the  cafe  of  Baxter  veWus  Manning,  \  Vern.  244,  Ft 
was  decreed  by  lord  keeper  North,  that  where  the  mortgagee  lent  more  moncv 
to  the  mortgagor  on  bond,  the  mortgagor  Ihould  not  redeem  without  paying  the 
bond-debt  as  well  as  the  mortgage;  and  }ct  in  the  c.ilc  of  Challis  v.  Cafiorn, 
Precedents  in  Chancery  407.  it  was  laid  down  by  counfcl  for  a  ruJc,  and  agreed 
to  tiy  lord  Coivper,  that  the  mortgagor  himfelf  is  in  Tuch  cafe  to  be  let  into  a 
redemption  upon  payment  of  the  mortgage  money  only;  though  poffib!y»  there 
may  be  fome  difference,  as  to  the  rule  o(  the  court,  between  a  moitgagur's 
coming  to  redeem  and  a  mortgagee's  bringing  his  bill  to  foreclose  (1) 

(i)  Vide  Morrett  v.  Pajke,  2  Atk,  53.  Jrc/jer  v.  Snatt,  2  Stra.  1 107.  Anon. 
2  Vcz.  66a. 

(2)  So,  Anon.  2  Veru.  177. 

S  s  4  Savile 
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Cafe  225. 
Lord  Mac- 
clesfield. 

t  F(j.  Ca.    Ab. 
^CS.  pi.  2. 
671,  pi.  6. 
Trnanr  for  99 
years,  If  b?  fo 
long  ii\e,  with 
power  of  charg- 


Savile  verfus  Blacket  (i). 


A  Settlement  of  lands  was  made  to  the  ufe  of  jf,  for  95 
years,  if  he   (hould  fo  long  live,  remainder  to  truftecs 
during  the  life  of  A,  Iffc,  remainder  over,  with  a  power  to  J. 
to  charge  the  lands   with  *  divers  fums    of  money,     jf,  the 
truftees  and  the  remainder-man  in  tail  join   in  fuffering  a  re- 
:nf  rhrprfmiflcs'  coverv,  and  declaring  new  ufcs  thereof,  viz.  to  the  ufc  of  Jt 
mon.y.  joins  ii     for  lifc5  with  remainder  over. 

fufi'Tirg   a  rc- 

.ovrry,  and  dcclaret  the  ufcs  thereof;  thi«  cxrinjui/hcs  the  povrcrof  charging  ihe  ei(ate« 

[•778  J  Li^ 


( 1 )  This  cafe  now  came  on  upon  an 
exception  t.>  the  mailer's  report,  and 
alio  for  fuither  directions.  The  point 
on  the  exception  was  this — Sir  Edward 
Blackely  late  father  of  the  two  plaintiffs 
llatrietia  Savil'etind  J/it/jca  Blacket  by 
his  will  of  the  9th  oi  Jpril  1718,  gave 
to  hib  faid  two  daughters  2000/.  a- piece 
to  be  paid  in  the  manner  tiicrcin  men- 
t»(^n«d  [i.e.)  qco/.  a-piece  part  there- 
of lie  ciircfftcd  to  be  charged  upon  and 
raifc'd  out  of  the  prcmihcs  couipri7.t;d 
in  ins  niarriaec  fcitlcment,  and  which 
landi*  (as  he  declared)  he  hnd  a  p^nser 
b\  the  fettleiBcnt,  to  cliarge  with  icooA 
it  havirijT  bieii  re  iVried  to  the  inaiter  to 
in  a  u  ire  and  i^ate  what  preinilTes  were 
liable  to  fuch  charge,  the  mailer  found 
•*  That  by  indrniu:;'^  of  leafc  and  re- 
leafe  dated  2fth  <Jv:  25th  Ac-r.  1676, 
(bcingthe  mrirriagc  fctrlcmeni  of  vSir  Ed- 
nvard  lU^ickct,  plaintiff's  father, )^ Sir  r^/- 
^itf/'d'had  an  vllate  in  all  t'ne  lands  in 
the  county  of  isivthfmbirujfd^  (men- 
tioned in  the  cauie)  for  ^9  years,  if 
he  Ihculd  fo  long  live,  Jam  n.K'aJie,  and 
J)  cm  arid  after  the  determination  cf  that 
ejlatc,  they  were  limited  to  the  ufc  of 
A.  and  B»  during  the  life  cf  Sir  Ed- 
iK-ardy  to  preferve  contiiigent  remain- 
dcrs,  and  t'lat  after  the  ucath  of  Sir 
£u-ivi:rJ,  the  lands  were  charged  with 
i.  ycuriy  rent  of  coo/,  to  the  intended 
\  ifc  for  her  jointure,  remainder  to  the 
i.nl  and  other  fjas  of  the  faid  marriage 


in  tail  male,  with  divers  remainders  i:i 
other  parts  of  the  family,  remainder  to 
the  rigiit  heirs  of  Sir  IFilliam,  father  cf 
Sir  Ed^ward,  And  that  by  the  faii 
feitleincnt  Sir  Edxtjard  had  a  pouer,  ia 
cafe  tiicre  fl^nuJd  be  one  or  more  dauj^h- 
ters,  and  a  fon  or  fons  of  iht  faid  mar- 
riage, by  deed  or  wili,  to  charge  ail  or 
any  part  of  the  faid  premilfes  with  any 
portion  or  lum  of  money  not  excec<i- 
ing  icco/.  to  fuch  daughter  or  daugh- 
ters. That  by  indenture  cf  27  Jan. 
1704.  niadv  between  Sir  Ed^L^jard  oiil\c 
III  ran,  y/.  and  B,  of  the  2d  part,  and 
li'tUiiim  Blacket  cldtll  fon  and  heir  ap- 
parent of  Sii-  EdiLard  cf  the  3d  part, 
reciting  the  limitations  to  Sir  £d^^-ard 
for  99  yc;;rs,  and  to  A.  and'^.  y.s  truf- 
tees 10  preftrvc,  i^c.  they  the  faid  iruf- 
te«*v,  with  tlje  privity  and  ccnfent  of 
Sir  Eu'z'.ard  (tcilified  as  therein  men- 
tioned) yielded  up  and  furrendcred  to 
ff  illi a fTt  Bin.  Act  r,nd  t].c  heirs  male  of 
his  body,  all  the  eilate,  term  and  inter- 
cll  limited  to  rhem  and  their  heirs  as 
aforcfaid.  Ihat  by  indentures  of  leafe 
and  relccfe  of  28  and  2g  Ju/j  1-09. 
made  between  Sir  Ednxard,  and  Si  iiiiam 
his  fon,  and  D:afia  the  fon's  wife  of 
111  parr,  C.  and  D,  cf  2d  part,  £'.  and 
F.  of  3d  parr,  G.  and  the  faid  A.  (fur- 
viving  truilee  of  the  lettlement  cf  1676) 
of  4lh  part;  and  //.  r.;id  /.  of  5ih  pa!r^; 
in  co!:fiderafion  of  a  marriage  had  be- 
tween Wiiliam  and  Dtuna,  an  J  of  S  coo/, 

her 
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Lord  chancellor :  This  joining  of  jf.  in  making  the  new  fet- 
llemcnt  without  refcrving  a  power  to  charge  the  premiflcs 
\vith  the  faid  money,  has  deftroyed  that  power  which  J,  had  of 
charging;  for  the  contrary  cooflrudlion  would  enable  him  to 
defeat  his  own  grant. 

There  are  two  forts  of  powers^  one  annexed  to  the  eftate, 
as  a  power  to  make  leafes,  ^c,  which  is  deftroyed  by  parting 
with  the  eftate ;  another  which  may  be  termed  collateral  to 
the  eftate^  as  this  power  of  charging  it  with  money  and  this 
laft  jf.  would  have  had,  tho'  he  fhould  have  furvived  the  term 
of  99  years ;  for  ftill  he  might  have  charged  the  premiiTos 
therewith  ^  fo   might  he  have  done,   though  he  had  aHigned 


Savils  #4 
BLAeatr. 


DWerfi^  itm 
twecn  powen 
tnnexed  t6  an 
etlate,  and  fMch 
ii  are  collatferat 
thereto  j  the 
fir  ft  pafs  with 
Che  ellate,  tb« 
fecond  not. 


her  marriage  portion,  the  faid  Sir 
Ednjuardf  William  and  Diana  granted 
releafed,  tfr.  to  C.  and  Z>,  all  the  faid 
premiffes  to  hold  to  them  and  their 
heirs,  for  the  purpofe  of  making  tenants 
to  the  prsEcipe  in  order  to  fufter  a  re- 
covery (which  was  afterwards  fuftcr- 
cd)  and  declared  the  fame  to  enure 
to  the  ufe  of  Sir  Edward  for  99  years, 
if,  i^c.  fans  ivajii  (chargeable  with  an 
annuicy^of  100/.  to  Diana  if  fhe  fur- 
vived IVilliam)  remainder  to  G,  A.  H. 
and  /.  in  trull  to  prei'erve,  l^c.  remain- 
der to  ufe  of  l4^iiUam  for  99  years,  if 
l^Cn  remainder  to  his  ill  and  other  fens 
in  tail  male,  lie, — Whereupon  the  faid 
mailer  conceived  that  by  the  indenture 
of  25  July  1676,  S'lv  Ednvard  had  a 
full  and  fuiiicicnt  power  of  charging  all 
the  premi/fts  therein  contained  with 
any  portion  or  fum  not  exceeding  1000/. 
and  that  by  the  deed  of  27  Jan.  1704, 
Sir  Ed'ward  being  minded  to  bar  the 
ufes  and  remainders  in  the  fettlement 
of  1676,  prevailed  on  the  truilees  to  fur- 
render  their  interell  therein,  which  laid 
furrender  the  faid  mailer  took  to  be 
invalid  in  law,  by  realon  tnat  ^'vc Edward 
was  then  living  and  nad  in  no  ways 
fjrrcndrred  his  term  and  ellate,  and 
confequently  no  eltate  ever  veiled  in 
the  trullees,  it  not  being  to  commence 
until  after  the  determination  of  Sir  Ld^ 
'ward\  eilatc.  And  the  laid  mailer  did 
conceive  that  in  the  recoveries  fuH'ered 
ypon  the  deed  of  1709,  there  wanted  a 


good  tenant  to  tlic  praecipe,  by  reafon 
that  Sir  Ed-ward  had  by  no  precedent 
atl  furrendcred  the  ellate  which  he  had 
by  the  fettlement  of  1676,  but  to  infianii 
that  he  executed  the  deeds  of  1709, 
together  with  William  his  fon,  it  oper- 
ated as  a  furrender,  and  his  ellate  was 
determined  and  veiled  in  A,  the  fur- 
viving  truilee  of  the  firft  fettlement, 
which  A.  was  made  a  parly  to  the 
deeds  of  1709,  hut  never  executed  the 
fame,  and  he  not  joining  with  Sir*£y» 
*ujard,  William  and  Diava  to  C  and  D% 
no  freehold  ever  velied  in  them,  and 
therefore  the  faid  fettlement  of  1676, 
mufl  be  ftill  fubfilling  and  valid,  and 
therefore  the  laid  mailer  conceived 
that  Sir  Edivard  had  llill  a  good  power 
of  charging  the  premiflcs  with  the  faid 
two  lums  of  5C0/.  and  appointed  it  to 
be  paid  accordir.gly. — To  this  report 
iixT  Edvcard  Hlacket  (2d  fon  of  Sir  £</- 
av/?r</,  fenior)  Excepted,  for  that  the 
mailer  Ihouid  have  ccrtiiied  that  the 
recovery  was  well  Tufl'cred,  and  that 
the  pjwer  of  Sir  ^i/^fi^ry,  lenior,  under 
the  fettlement  of  1O76,  was  thereby 
extinguilhed.  Ana  the  lord  chancel- 
lor allowed  the  exception,  but  upon  the 
further  direilions,  decreed  the  two  fumt 
of  500  /.  to  be  paid  out  of  the  father's 
perlbnal  cllare.  Reg.  i.ib.  B.  17 19. 
lo.  497.  and  1721.  fo.  181. — The 
point  on  the  exception  ha3  been  fince 
detern.incd  in  Smith  on  demife  of 
Dormir  v.  Packkurji,   3  Atk.  13 5. 

over 
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Savilb  v.     over  the  term  ;  but  having  joined  in  the  new  fettlementi  he 
BkACJcKT.     um^  uQt  hq^  derogate  from  his  own  aA,  or  undo  what  he  has 
done  before* 

One  Jerifes  a  Then  another  queftion  aro(e  upon  the  will  of  jf.  whereby 

^d,whichfailt»  he  had  bequeathed  looo/.  to  J.  S.  outofthefe  lands;   and  it 

l^?Sbr*th*    ^"^^  infilled,  that  though  this  might  not  be  good  as  a  charge, 

l^cj  (ball  be      it  (hould  neverthelefs  take  eflTccEt  as  a  legacy,  which    was  not 

pcrfond  dUtc!     hurt  by  making  an  additional  fccurity  for  i^  and  therefore  if 

one  (hould  grant  an  annuity  out  of  the  manor  of  Daley  to 

which  he  had  no  title,  though  this   could  not  operate  as  a 

charge  upon  the  manor,  yet  would  it  be  good  as  a  grant  of 

an  annuity  to  charge  the  perfon ;  for  that  the  main  intent  of 

the  tcftator  being  to   give  this  legacy  to   J.  S.  the    legatee 

fhould  have  it  one  way  or  another,  either  out  of  the  land  or 

perfonal  eftate« 

C  779  ]  Lord  chancillor :  Here  is  a  particular  provifion  for  this  le- 

gacy of  1000  /.  Now  it  is  poffible  for  a  legacy  to  be  charged 
in  fuch  a  manner  upon  a  certain  fund,  as  that  upon  its  failing, 
the  legacy  (hall  be  loft.  It  is  material,  that  this  bequefi  is 
grounded  upon  a  power,  and  may  be  thought  no  more  than 
,  the  execution  of  that  power,  which,  if  void,  muft  of  courfc 
be  a  void  bequeft  alfo.  It  is  likewife  obfervable,  that  the  will 
gives  the  refiduc  to  the  tcftator's  cldeft  fon  :  fo  that  to  make 
this  legacy  good,  the  child  who  is  the  legatee,  and  otherwifc 
provided  for,  muft  take  it  away  from  another  child,  and  what 
makes  it  ftill  harder  in  the  principal  cafe  is,  that  the  legacy 
would  by  this  means  be  taken  away  from  an  heir,  in  order  to 
be  given  to  a  younger  child.  A  charge  upon  land  feems  not 
to  be  fo  ftrong  as  a  gift  of  a  legacy. 

But  at  length  it  weighed  with  the  court,  that  the  value  of 
this  land  was  fo  confiderable  as  to  amount  to  looo/.  per  ann, 
and  the  defign  appeared  to  be,  to  leave  the  younger  child  the 
two  feveral  fums  of  looo  /.  one  charged  by  cxprefs  words  up- 
on the  perfonal  eftate,  and  the  other  upon  the  land  ;  his  lord- 
Jhip  faying,  that  if  a  legacy  was  given  to  J,  S.  to  be  paid  out 
of  fuch  a  particular  debt,  and  there  fbould  not  appear  to  be  any 
fuch  debt,  or  the  fund  fail,  ftill  the  legacy  ought  to  be  paid,  and 

(#)  Vid.  Swinb.   ^^c  failing  of  the  (a)  modus  appointed  for  payment  Ihoudd  not 

«*7.  defeat  the  legacy  itfelf. 

Trstt 
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♦  Trott  wrfus  Dawfoii}  &  c  contra.  Cafe  2^5^ 

'  I  ^  H  E  plaintiff  was  a  truftee  for  one  ArchdaU^  as  to  an  A.  Is  a  tntftet 

^     eighth  of  the  proprictorfhip  of  the  province  of  Car^llna^  «ftate.*  *i*l^im 

and  was  put  to  great  trouble  and  charee   in  relation  to  the  ^}  ?**"*>  •** 

/r  .         /  1      .  -     '  r«.  ../-.?        ,  ,  relationtothe 

affairs  of  the  provmce.      This  bunnefs,  charge  and  trouble  tmfteftate;  alw 

Svas  all  undergone  Ifcing  fuch  time  as  ArchdaUwk%  the  cefiui  rffiTrll'the^rttt 

«w/ /rw/?,  and  afterwfcrds  Jrchdale  zBgncd  his  intereft  to  the  toC.whofcriAgi 

.,  ,  «oill  for  acoA* 

defendant,  who,  being  fued  by  the  pfaintifF  Tretf  for  the  mo*  veyanceofthc 

ney  expended  by  him  in  delation  to  the  premiffes,  brought  his  haveVo^o^CTL 

crofs  bill  againft  the  plaintiff  the  truftee,  in  order  to  compel  "ce  until  a. 

^  *  is  paid  all  hit 

him  to  convey  over  the  truft  eftate  to  the  defendant,  who,  as  money  i>y  faia 

was  infifted,  ought  not  to  allow  for  any  ©f  this  charge  and  i^^JI^Jdlrt^ 

trouble,  which  was  all  upon  the  credit  of  JrMale.  ^«  prcmiflH, 

Lord  cbanctllcr  :  Daw/on  the  aiEgnee  of  ArchdaU  cannot  be 
in  a  better  cafe  than  ArchdaU^  under  whom  he  claims ;  wherC'- 
fore  as  ArchdaU  would  not  have  had  the  afllftance  of  a  court 
of  equity,  without  paying  for  the  charge  and  trouble  which 
T^rott  had  been  at  in  relation  to  this  truft :  fo  by  a  parity  of 
reafon  the  defendant  Dawfon^  as  claiming  under  ArchdaU^ 
muft  do  the  fame  thing,  which  it  was  incumbent  upon  Arch^- 
dale  to  have  done.  ( i ) 


(i)  This   decree   was   rcverfed    on      3  Bro,  P.  C.  449,  where  the  cafe  i*  re- 
appeal  to  the  lords  27th  March ^  17^9-      ported  much  more  at  length. 


*  Bcngcr  n^erfus  Drew.  Cafc  227* 

Lord  Mac* 

SOME  copyhold  lands  held  of  a  weft  country  manor  were    lesfield. 
granxed  by  copy  to   the  hulband   and  wife,  and  J,  S.  for    2  Eq,  c«.  Ab. 
their  feveral  Uwes  fucceffivfj  and  by  the  copy  it   appeared  that    **^|  PJ[  ^J 
the  fine  paid  to  the  lord  of  the  manor  was  the  money  of  the    Where  in  a 
hulband  and  wife.  hold  for  three 

lives,  viz.  to  tht 
hufliand  and  wife  and  a  third  pcrTon,  the  fine  was  mentioned  to  be  paid  by  the  hu(hand  and  wifc  t 
Thiiy  there  being  no  full  evidence  to  the  contrary,  made  the  third  perfon  only  a  truftee  for  the 
hufbibid  and  wife,  and  the  furvivor  of  them. 

Lord  chancellor :  This  third  perfon    (J.  S.)  named  in  the      [  ^78 1  J 
grant  is  in  equity  to  be  intended  but  as  a  truftee  for  the  huf- 

band 


A  Tdhk  tf  thi  Prindpd  Mimrgm 


Coiitciiitir. 

in  advertifcnicnt  in  th?  publick  pnnUt 
that  whoever  ftiall  difcovcr  and  make 
leg^aj  proof  of  a  marriage  (in  rela- 
latioTi  to  U'Kich  there  was  a  fuit  de- 
pending in  this  court)  fhall  have  loo  /. 
reward  ;  held  to  be  a  cod  tempt  of  the 
courts  and  the  party  procuring  \i 
committed.,  P^g^  67^ 

Suing  the  hail  below*  pending  a  writ  of 
error  in  pari i amen t^  is  a  contempt 
ami  a  b re ach  of  pri v ilege ,  685 

A  general  a£l  of  pardon,  tbo*  with  an 
«}tcepciati  of  all  contempts  then  de- 
pending*  which  had  been  profecuted 
at  the  charge  of  any  private  perfon, 
yet  held  to  extend  to  contempts  in 
marrying  infant  wards  of  a  couft  of 
equity*  696 

Where  the  huihand  waa  a  lunatick»  the 
wife*  though  an  InP  peercfs,  com- 
mitted for  a  contempt  iji  not  produc- 
ing him-  701 

The  firil  proeeff  for  contempt  again fl 
a  menial  fervant  of  a  peerj  is  a  fe- 
queilraeion  nifi*  515 

Vide  p;ticc{fi. 

Co^poiatton. 

If  a  corporation  would  make  ufe  of  one 
of  their  own  member*  as  a  witncfs, 
they  muft  disfranchifehim.  595 

A  college  reftrained  by  their  conflitution 
from  making  any  leafes  except  for  2 1 
years,  and  at  a  rack-rent^  makes 
orderi,  recommending  it  to  their  fuc- 
ceiTors  to  renew  at  kfs  than  the  rack- 
rent  ;  this  not  favoured*  as  tending 
to  a  breach  of  the  ftatutes-  655 

The  Cgning  of  any  contraft  for  leafing 
(or  whereby  the  revenues  may  be 
afleftedj  by  the  mailers  and  fellows  of 
the  college,  unlcfs  under  the  college 
fcal,  will  not  be  binding  to  the  col- 
Itge.  656 

CoIliS  fit  CtifHt?  dRD  l.aUr. 

On  njfirffi^cmi  to  repeal  a  charter,  the 
defendant  Jliall  pay  coiU  for  a  new 
trial.  324 


Cofts  not  always  to  foUavf  the  f^m  tf 
the  caufe,  a*  where  the  money  was 
found  due  to  the  defendant  upon  ac- 
count ;  yet  it  appearing;  to  be  mod 
lefs  than  had  been  claimed  by  tk 
defendant^  anfwer,  in  that  cafe  the  dc* 
fend  ant  was  allowed  no  coib.  P.  376 

Mortgagee  fhall  not  oncrate  }m  pledge 
with  colls  which  he  haa  occali<mcd by 
an  unjaft  defence.  595   . 

An  heir  at  law,  or  even  an  heir  mak  u>  . 
the  honour  of  the  family,  if  there  be  ' 
probable  cau£e  to  con  rend  for  thefa^  j 
mily  eJUte,  not  to  pay  cofb,         ^h    1 

See  alfo  l^cfr^  | 

Upon  the  attorney**  or  foUcitor^s  appear-    I 
ing  to  be   guilty  of  a  grofs  negied^ 
the  court  will  order  bini    to  pa^  tbe    , 
coils.  Ql 

C0l3£lld1tt.     Vide  3IgrcciiKiif* 

CeVitt^Mi  ir&irir^  mitJ  lfi^<tv  far  fdu%At 
vide  title  CotlOttiOtt. 

Cmjtti.    Vide  3arlCdta£Gii* 

C&uri  ^f  Mxihtqutr* 

Upon  an  outlawry  the  plain tifht  tl« 
a£>ion  ought  to  get  a  grant  or  leafc  of 
the  defendant's  intereit  untkr  tiie  n- 
che<]^uer  fcal.  44^^4.46 

C^uri  of  Chamcirj, 

Court  of  chancery  in  vacation-iimc  mif 
grant  prohibitions  returnable  in  B* 
X*  or  C\  B.  4 J,  47^ 

If  a  copyholder  fucs  in  the  lord**  coan 
by  petition,  and  thereupon  a  wrocg 
judgment  h  given,  though  noappni 
or  writof  error  will  lie  of  fuch  jwlg- 
ment,  yet  the  court  of  chascoy  «?iil 
corred  the  proceedings*  350 

An  executor  proves  a  will,  whcrciD  oiis 
of  the  legacies  ji  forged;  this  fhcd 
is  not  examinable  in  chancery.       3^:i 

No  motion  can  be  made  on  the  pet:T< 
bag  lide  of  the  court  of  chancery  attr 
the  lail  d.iy  of  the  term,  tho'  u  w 
other  purpofei  on  the  equity  fide,  tb 
laH  day  of  the  term  continues  ciU  ^^ 
motions  are  over,  jn 


k    A 


DcTcrm.  S,  Hill.  1721. 

and  to  have  been  bought  in  by  him  at  lox.  in  the  pound;      Ex  partt    . 
upon  which  it  vras  objefted  that  fuch  creditor  who  came  by         ^^** 
his  debt  in  this  manner,  was  not  entitled  to  fue  out  a  com*- 
miflion. 

Lord  chancillor :  Though  the  petitioner  for  this  commiflion  haft 
thus  gained  the  notes  given  by  the  bankrupt,  yet  he  is  plainly  a 
creditor,  juft  as  if  the  perfons,  to  whom  the  bankrupt  before  his 
bankruptcy  gave  thefe  notes,  had  paid  an  under-rate  for  them  ; 
nay,  though  they  had  been  given  without  any  confideratiun, 
yet  are  they  now  become  his  debts,  and  the  legal  right  thereto  f  783  ] 
vetted  in  the  indorfee.  Secus^  in  cafe  of  an  aflignment  of  a 
bond,  forafmuch  as  fuch  aflignee,  not  being  the  legal  creditor, 
could  not  have  taken  out  a  commiilion.  Alfo,  bad  the  in-> 
dorfment  in  the  principal  cafe  been  made  after  the  bankruptcy, 
it  might  be  a  queftion  whether  fuch  indorfee  would  be  in- 
titled  to  a  commiflion  ^  he  not  being  a  creditor  for  100  A  or 
capable  of  taking  out  a  commiflion  at  the  time  of  the  party's 
•becoming  a  bankrupt  (i). 

"'^t^'Wi         ipw  mi  111  I        ■  ■■■■      ^  ,.  11,  ,11  ,  „  ,  f 

(1)  Scd  vide  ex  parte  Tbsmas,  i  Atk.  'j^. 

Achcrley  verfus  Wheeler  and  Vernon,  -f*         Cafe  230. 

Lord  Mac-* 

CLESFIELD. 

TH  E  bill   was  to  recover  the   intereft  of  a  legacy  of     j^^^^  gg^ 
6000/.   given  to  the  plaintiff  by  the  will  of  her  uncle    »«Mod,  5x8. 

^  Fort.  i8v 

m  r*  yernon^  Com.  Rep.  38 1 . 

a  Eq.  Ca.  Ab.  X09.  pt.  i*  565.  pi*  5.  A.  amongft  other  legacies  le:ives  1000 1*  to  bii  nirce 
9'  at  J 8  or  msriiagc,  and  gives  the  lelidue  of  his  perfonal  eftate  to  be  laid  out  in  land« 
and  fettled  in  flri^  fettlemcnt  on  C.  for  99  years,  remainder  to  h's  firft  fon,  &c.  in  tail, 
afterwards  A.  by  codicil  deTifes,  th^t  the  loooU  given  by  his  will  to  his  faid  niece  fliould  be  mtde 
up  6o^ol.  payable  at  21  or  marriage  :  The  niece  was  18  at  the  time  of  the  tcAator's  moking  hit 
codicil  and  under  iX.  Decreed  (he  (hould  have  the  intereft  of  the  6000  1.  from  the  death  ot  (be 
tciiator,  gnd  thai  C.  was  only  inCitled  to  the  rcfiduum  exdufive  of  the  oopcl. 

Mr.  Vernon^   the  eminent  chancery  counfel,  by  will  (i) 
dated  the   17th  of  January  jyii,  bequeathed  to  his  fitter's 


t  This  cafe  is  mifplaced  in  point  of  time,  not  having  been  decreed  until  the 
trinity  term  following. 

(i)  The  will  and  codicil  of  Mr.  P'er-  not  In  this  caufe,  nor  was  this  point  at 

^on,  are  more  fully  flated  in  3  Bro.  P.  C.  all  litigated  there. 


1 07 >  bat  the  appeal  there  reported  was 


*  daughter 


v^  m&y  Ik  Ptka^MaHrs. 


If  after  «  decree  «  <«vnir  be  i^tered  to 
Aty  the  figniog  and  ijirelliiig,  it  Snrt 
tlie  ^gtiing  cweaty-eight  dajit  after  the 
prefentingthe  decree  to  tfae/MrA«i- 
tMr  tb  &  inrbUed,  and  nodoe  given 
1^  the  An/ rA«M«Sir't  fixretpry  to  the 
xlerk  on  the  other  fide.         ^ff^ 

Where  nMtten  have  heen  e%a»iiied  in 
oqoitj  and  detemined,  the  coort  ii 
cavtions  of  unravelling  former  decrees, 
agreemeiits  or  relea&s;  713 

On  a  bill  to  fee  afide  a  decree  agains  an 
ittftnt  fer  fraud,  if  the  faaae  be  not 
frandnknt,  though  in  nany  refecAs 
not  fo  eqvitaUe>  the  ooart  will  not 
fet  it  afide.  734 

If  after  a  decree  to  acoeiffitran  eaecutor 
or  adminilbacor  does  not  revive  with- 
in fix  yean,  this  it  not  within  the 
ftatnieof  liautations.  742 

PmnUi  Immd  f  mi  fy  m  Ihirn. 

A  decree  fliall  not  hind  a  naainder- 
aan  who  ii  no  party.  91 

After  a  decree  nifi  caufa  again  ft  an  in- 
fant, on  fuch  infant's  coming  of  age 
and  before  the  decree  made  abiblute, 
he  may  put  in  a  new  anfwer,        5O4 

See  title  SnCtOcr. 

Deeds  Convey ancts  and  AJfurances^   Con^ 
JiruSion  and  Operation  of  them. 

Devifc  to  J,  (a  woman)  for  life,  and 
then  to  be  at  her  difpofal,  provided  it 
be  to  aiiy  of  her  children  by  her  fir  ft 
huft)and.  A.  with  an  after-taken 
huft)and  does  by  leafe  and  releafe  and 
fine  convey  the  prcmiftes  to  a  truftee 
and  his  heirs,  to  the  ufe  of  herfelf  for 
life  without  impeachment  of  wafte, 
remainder  to  her  daughter  by  a  ia^ 
huft>and  and  the  heirs  of  \iti  body, 
remainder  to  her  fon  by  her  firft  huf- 
band  and  his  heirs;  this  adjudged  a 
good  execution  of  the  power.         149 

Deeds  or  fettlements  folemnly  executed, 
not  to  be  fet  aUde  by  the  parties  parol 
expreftions  declaring  againft  it«       482 


H&aed  of* anpobtmdiitDiaBt  ia  coaft. 
qaenoe'or  a  will,  wtA  ivftniof  thae- 
to,  fOhltonJ  as  pnrt  of  the  win. 

r^  53© 

Where  an  hor  fii|>|jn^K4  a  deed  er 
wOI,  Ibrmerly  the  court'  decreed  ik 
Mm^liming nnderfn^h d^,  \ge.  ^ 
Lrf4  and enj^ againft ^chfupiRrefar; 
but  now'  the  oonrt  ^cysa  fiir^KiV  ad 
decrees  the  fappreJBljv  to  oonvej.    9 j  i 

The  contents  of  a  dee4  'or  vnll  lop- 


prdEb44  if  i|BC«r^j  to|>P^JEennoie 
Itrongly  a^ijaft  the  fn^piuflor.    iU. 

Daii  €mKdkdU 

Onr  rndses  avolunttry  fectkBontoalicr 
ncpiiew  A.  ia  WEbick  ithcre  ia  no  fajscr 
of  revocation,  keeping  the  diodut  her 
euAody;  ahciwmds  the  ae|te»^ fr* 
thcr  gets  inattefbdcopy  ofthnftt- 
tlement ;  ^en  the  a«ac  bunis  fixk 
ft^kaient,  and  teles  die  fsmMrf 
on  her  nephew  B.  delivering  the  Aid 
ietdement  into  B*%  cuftody :  the  ae^ 
phew  A:z  bill  to  eftablifh  the  firft  ftt- 
tlement  difmifled  with  cofts ;  opon 
which  the  fecond  nephew  B.  claimiDg 
under  his  fettlement,  and  bringing  a 
bill  to  have  the  attefted  copydelimed 
up,  obtains  a  decree  for  that  purpofe. 

577 

Deeds  ehtained  hy  Dnrefs,  Comfnlfiwn,  &c. 

Hufband  before  marriage  covenants  to 
releafe  the  guardian  of  the  intended 
wife  of  all  accounts ;  this  not  bind- 
ing, from  a  prefumption  that  it  wa^ 
nbt  made  freely •  iiS 

Vide  Marriagi'irocagt  hondi. 

Son  in  plentiful  circumftances  gives  hb 
father  a  bond* to  pay  him  120/.  an- 
nuity forliis  life,  this,  if  done  freely 
and  without  coercion,  good  ;  and  what 
words  and  circumftances  will  not  be 
con(Frued  a  coercion.  607 

Vide  ante  lBonll0. 

JDcmurrer. 

If  one  be  made  a  plaintiff  immateriallf » 
and  without  being  any  v^-ays  intereftcd 

is 


De  Term*  S,  Hill.  1721, 


legacy  by  the  codicil  ought  to  follow  the  nature  of  the  original 
one  given  by  the  will,  though  increafed  and  *  made  a  greater 
fum  ;  for  which  reafon  till  the  principal  becomes  due,  the 
intcreft  thereof  belongs  to  the  refiduary  legatee. 

On  the  other  fide  it  was  argued,  firft  that  the  legacy  of 
6000/.  was  by  the  will  and  codicil  fevered  from  the  heap  and 
bulk  of  this  great  eftate ;  for  after  the  (everal  legacies  given 
by  the  will,  the  reft  and  refidue  of  the  teftator's  real  and  per- 
fonal  eftate  is  devifed  to  truftees  in  truft  to  be  fettled  on  the 
teftator's  coufm  Bowater  for  99  years,  remainder  to  truftees 
during  his  life,  Cffr.  remainder  to  his  firft,  ^c.  fon  in  tail 
male  fucceiTively,  ^c.  fo  that  nothing  was  intended  to  be  laid 
out  in  land,  but  the  reft  and  refidue  after  all  the  legacies  paid, 
confequently  this  6000  /.  given  by  Mr.  Vernon  to  his  niece 
Acherly^  was  never  intended  to  be  invefted  in  a  purchafe, 
which  was  faid  to  be  acknowledged  by  Mr.  Bowater  Vernon^% 
own  anfwer. 

2dly^  As  to  the  condition  that  the  plaintiiF  fliould  releafe 
all  her  right  to  the  real  and  perfonal  eftate  of  the  teftator,  it 
was  plain  flie  could  have  no  right  during  the  life  of  her  mo- 
ther, who  was  the  fifter  and  heir  of ^the  teftator;  alfo  Ihe 
might  marry  while  an  infant,  by  which  means  her  legacy 
might  become  due,  and  ftie  not  capable  of  releafing  or  might 
intermarry  with  an  infant,  and  fo  neither  flie  nor  her  hufband 
be  capable  of  releafing,  and  yet  the  legacy  due ;  wherefore 
fuppofing  it  to  be  a  condition,  it  could  be  no  more  than  a 
condition  fubfcquent,  qusd  cur,  concijpt. 

^dfyj  It  was  infifted  that  there  was  a  claufein  the  codicil, 
which  made  this  cafe  ftill  ftronger  for  the  plaintiff,  i»/z.  that 
the  teftator  after  all  his  other  debts  and  legacies,  *^  willed 
*^  that  out  of  the  furplus  of  his  perfonal  eftate,  the  fum  of 
"  1 000  /.  fliould  be  put  apart  for  the  benefit  of  the  poor  of 
'*  Hanbury  and  Shrawley,  to  be  kept  as  a  perpetual  ftock  for 
'<  buying  gowns  for  poor  old  men  and  women,  and  coals  and 
•*  other  fuel  in  the  winter."  Now  this  fliewcd  that  imme« 
diately  on  the  teftator's  death  it  was  intended  monies  fuflicient 
ihould  be  fet  apart  to  pay  all  the  legacies  ;  for  till  then  it  could 
not  be  known  what  the  furplus  was  j  and  even  out  of  fuch 
furplus  1000 /•  was  to  be  appropriated  to  this  charity,  and 
only  the  refidue  to  be  invefted  in  land,  and  fettled  utfupra. 

That 


acherlbv 

Whibli^r. 

[•7853 


[786  J 


4  X^  tfdk  Prinapd  JkEmiru 


Att  c^dren  of  brotlien  and  fiflers  to 
the  iateftate.  ^    Fmji  %$,  59^ 

One  diios  inteftate,  leaving  an  aant  and 
n  grandmother*  his  next  of  Idn;  the 
aunt  hiot  entitled  to  come  in  ibr  a 
difaitmtoiy  ihare  with  ihe  gnmd* 
aotWer*  41 

On  a  loa*t  dying  inteftate*  and  without 
mfe  or  iflhe.  the  fiither  is.at  thii  day 
endtled  to  the  .who(e  pcrfiuial  eCbite, 
duNirii  by  the  firft  of  Tec..  2,  the  mo- 
ther nat  but  an  equal  flure  with  the 
brodier  and  fiften«  48*  49 

How  the  law  flood  formerly  with  r^prd 
to  di&'ibudon  and  inheritance.       50 

Grandfather  on  the  father's  fide,  and 
grandmother  on  die  mother's  fide, 
equally  endtled  by  die  ftatote,  of 
diifaibution.  53 

As  is  alio  the  halfblood  with  the  whole.  5 1 

One  oovenants  to  leave  his  wife  cooZ 
and  dies  tnteilate.  npon  which  the 
wife's  difiribatory  mare  comes  to 
above  500/.  this  is  a  fiidsfidion  of 
the  covenant.  314 

One  dcvifcd  the  forplos  of  his  perfimal 
eftate  to  his  relations  1  only^  (nch  (hall 
take  at  are  capable  of  taking  mthin 
the  ilatute  of  di^ibation.  327 

One  dies  inid^^tc,  leaving  an  uncle  and 
a  deceafed  aunt's  Ton,  the  Litter  fhali 
have  no  (bare  under  the  ilatute  of 
difb-ibution.  594 

One  dex  i/ei  the  furplu^  of  his  perfonal 
clbiic  to  four  equally,  and  leaving 
y.  ^.  executor  in  trull ;  and  one  of 
the  four  dies  in  the  life  of  the  tefia- 
tor;  his  fhare,  as  Co  much  of  the  tef- 
tator's  eftate  undifpofed  of  by  the 
v:U\,  fliai]  go  according  to  the  llatute 
of  diib-ibution.  700 

Dcnatio  cauja  Mortis,     Vide  JLtgac^. 

IDotoet. 

Ilufband  fcifed  in  fee  mortgages  for 
years,  marries  and  dies  ;  his  wile  iliali 
be  endowed.  121 

Legacy  to  a  wife,  in  confideration  that 
Jhe  rcleafe  her  dower  on  a  deficiency 
of  affets,  fhall  be  preferred.  127 

A  truft  term  for  years  Iliall  not,  in  equi- 
ty, liiixicr  dower,  137 


A  jointure  made  by  a  ficenfan  of  L$aim 
on  his  wife  in  bar  of  dower,  will  not 
extend  to  bar  her  of  heir  cnftomsry 
part.  Pt^  530 


CjcBiQCiit* 

Mortgage  in  fte  it  made  redeem- 
abfe  on  payment  of  300/.* aad 
intereft  upon  any  Mkkmlmms  day,  od 
fix  months  notice ;  the  remedy  in  this 
caie,  on  defiwft  of  pnynent,  is  not 
by  mutuaitu  at  law,  or  by  bill  in  eqm- 
ty,  bnt  by  ajoftmcnt  to  recover  the 
poiielfion.  2<^ 


Where  money  k  agreed  to  be  laid  out  in 
landt  the  party  who  wonld  be  entitkd 
eo  the  fole  intereft  in  the  land  whn 
bought,  may  (if  not  nn  infiint)  deft 
to  have  the  money  paid  him»  and  that 
it  (hall  not  be  invcBed  in  knd.    ijOt 

A  man  has  one  daughter,  to  whom 
8000/.  is  fecured  by  marriage  fct* 
tlementy  and  afterwards  he  gives  her 
8000 /•  by  his  will  for  her  portion, 
and  200/.  ftr  ann.  the  daughter  ihall 
have  but  one  8000  /.  though  fbe  may 
elec^  which  of  the  portions  flic  pleafes. 

H7 

Purchafer  before  a  mailer  may  ele£l  to 

lofe  his  depofit ;  in  which  cafe  he  uiU 

not  be  bound  to  proceed  in  the  pur- 

chafc.  745 

Cntr^. 

The  fame  length  of  time  (hall  bar  a  re- 
demption in  equity,  as  bars  an  entry 
at  law.  270 

Where  lands  were  devifed  to  A.  for  life, 
and  if  A.  fhould  die  leaving  iiTue  male, 
then  to  fuch  ifiue  male  and  his  hcjn 
for  ever ;  but  if  A.  Ihould  leave  no 
ilTue  male,  then  to  B.  in  fee ;  and  A^ 
fufiered  a  common  recovery  of  thcic 
landf,  and  iix^  years  pafTed ;  held 
that  the  right  heirs  of  the  tellator  were 

barred. 


PcTcrm.  S.  Hill.  1741. 

piT  annknif  infifting  that  the  reft  of  the  perfonal  eftate  being     AcrerlIy 
alla/ittOihe  laid  out  in  land,  this  did  by  exprefs  words,  or  by  ^* 

a  neceffiiry  implication,  include  all  the  intereft  of  the  3000/.     ^*^**"*» 
abovir  the  80  /•  per  annum :  that  there  was  a  contingency  in  this 
csSe  importing  a  condition  precedent,  viz.  that  if  the  daughter 
(hould  die  before  2 1  or  marriage,  the  whole  3000  /•  was  to  be 
laid  out  in  land. 

But  in  that  cafe  the  lord  chancellor  {Finch)  declared  that  it 
^was  never  the  teftator's  intention  the  3000  /.  fliould  be  laid  out 
in  land,  or  that  Gilbfrt  his  brother  (hould  have  any  benefit 
thereby  in  cafe  a  daughter  was  born,  which  had  happened ; 
that  G/7^^/ the  brother's  fuit  was  both  unnecefTaryand  unkind, 
in  regard  he  had  a  very  good  eftate  in  lands  of  inheritance 
from  the  teftator  who  had  no  obligation  to  leave  the  fame  to 
him  :  wherefore  hi$^  lordfhip  decreed  that  Gilbert  the  brother 
ihould  repay  what  he  had  received,  that  the  truftees  fhould  pay 
the  intereft  of  the  3000  /•  (above  the  80  /.  per  annum)  for  the 
benefit  and  advantage  of  the  daughter  till  21  or  marriage  j  t  7***^  J 
and  alfo  pay  the  3000/.  at  the  time  limited  by  the  will. 

Now  this  cafe  was  faid  to  be  ftrongcr  than  the  principal 
one.  jjly  In  that  here  was  an  exprefs  provifion  of  80  /.  per 
annum  to  the  mother  for  the  education  of  the  daughter,  which 
might  by  implication  be  thought  to  exclude  the  daughter  from 
any  farther  advantage  of  her  portion,  until  flie  fliould  come  to 
the  age  of  21  or  marry,  at  which  time  the  portion  was  to  be- 
come due* 

Alfo  in  the  cafe  cited  the  legacy  was  not  veftcd  j  but  if  the 
daughter  fliould  die  before  21  or  marriage,  then  it  was  to  fink. 
Whereas  in  the  principal  cafe  there  was  a  vefted  legacy  tranf- 
miffible  to  executors,  though  the  plaintiff  LaiUia  fliould  die 
before  21  or  marriage. 

Again,  the  devife  there  was  to  a  brother,  but  here  to  a  re* 
moter  relation,  and  out  of  a  much  larger  fund. 

Tht  krd  chancellor^  Yi2Ly\nglz\itnX\mQ  to  confider  of  the 
cafe,  declared  that  the  plaintiff  Latitia  was  entitled  to  the  in- 
tereft of  the  ^000/.  from  the  death  of  the  teftator,  faying,  it 
had  weight  with  him,  that  by  the  will  the  looo/.  legacy  left 
to  the  plaintiff  was  given  her  at  18,  but  flie  coming  to  that 

Vol.  I,  T  t  age 


(i)  Vide  NUbdh  v.  Ofionut  poft.  2.  vol.  419. 
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Cfie   ^^inctpal   i^atters. 


CONTAINED    IN 


The      first       VOLUM  -E. 


Abatement* 

ON  a  plea  in  abatement^  for  want  of 
proper  parties^  it  is  in  the  power 
of  the  court  to  difroifs  the  bill 
without  prejudice  or  to  give  leave  to  a- 
mend  on  payment  of  colls.  Pagt  ^28 
On  a  bill  brought  by.  a  bankrupt  againil 
the  defendant  his  fuppofed  debtor  for 
an  account,  the  aHignees  under  the 
commilTion  were  charged  in  a  proper 
manner,  but  the  prayer  of  procefs 
was  only  againfl  the  defendant;  a 
good  plea  in  abatement  that  the  af- 
Sgnees  were  not  made  parties*       593 


9bctance. 

The  reafon  why  an  eUate  is  faid  to  be 
id  abeyance.  516 

In  cafe  of  a  will,  where  the  remainder 
is  devifed  in  contingency,  the  re- 
verfion  in  i^s  is  not  in  abeyance  in  the 
mean  whiie>  but  defcends  to  the  heir. 

ihid. 

9cci9cm0#    See  Catualtief • 


9ccotint. 

Where  an  executor  has  an  exprefs  legtc)', 
the  court  of  chancery  looks  upon  him 
but  as  a  truflee,  and  will  make  bim 
account  for  the  furplus,  though  the 
fpiritual   court    has   no  fuch    power 

Pagi^ 

Captain  of  a  (hip  dies  leaving  money  on 
board,  intended  to  be  improved  in 
trade,  the  mate  becomes  captain,  and 
improves  the  money,  he  is  liable  to 
account  for  the  profits  and  not  for  the 
intereft  only.  140 

In  an  account  both  parties  are  a^ors. 

263 

And  may  revive.  743 

if .  is  a  goldfmkh,  and  there  is  mutual 
credit  betwixt  A.  and  B,  and  A»  be 
comes  a  bankrupt,  only  the  ballance 
ihall  be  liable  to  the  bankruptcy; 
neither  is  it  material  whether  the 
mutual  credit  be  by  open  account>  or 
mutual  ftated  debts.  32; 

If  after  a  decree  to  account  an  executor 
or  adminiflrator  does  not  revive  with- 
in  fix  years,  this  is  not.  within  the 

74« 

9afon 


ila^ute  of  limitations. 


A  Taili  of  tht  Principal  Matters. 


Debt  againft  the  (heriff  for  an  cfcape  of 
one  in  execution  on  an  outlawry  af- 
ter judgment,  may  be  brought  either 
in  the  iam  quam  or  at  the  fuit  of  the 
party  only.  Pagt  687 

9lictnptfon.    Vide  title  LegacH. 
9Dmf nfSration    anD  Smniniftrato^. 

Vide  plus  title  CjcecutO^ 

An  adminiArator  fincc  the  ftatute  of 
EA'w.  3.  and  before  that  of  Car.  2. 
had  all  the  power  of  an  executor,  and 
confequently  was  not  compellable  to 
make  diHrihuiion  amongfl  the  next  of 
kin,  but  the  btter  of  thefe  (latutes 
direds  a  diilribution.  8,  49 

One  dies  inteihite  leaving  an  aunt  and  a 
grandmother,  the  latter  is  nearer  of 
kin  than  the  aunt,  and  entitled  to 
admi  n  i(lration .  4 1 

Adminiftration  committed,  tho'  con- 
trary to  the  (latute  oi  H.  8.  is  not 
void,  but  voidable.  43 

An  adminifiration  granted  by  the  arch- 
deacon or  ordinary,  where  there  are 
lona  noishiha  in  divers  dioccfcs,  is 
meiely  void.  767 

9l^lUinCCm€nt.  Vide  Re/ulting  trufty  &c. 
under  title  Crttft,  alio  tide  OLuQiOm 
of  London. 

Bill  will  not  lie  to  perpetuate  teftimony, 
i^c,  before  trial,  unlefs  affidavit  be 
made  of  the  witneffcs  being  infirm  and 
unable  to  travel  117 

A  peer  of  the  realm  is  to  put  in  his  af- 
fidavit upon  honour,  but  his  anfwer  to 
interrogatories  and  examination  as  a 
witncfs  mull  be  upon  oath.  146 

Where  in  an  inferior  court  I  am  fucd  for 
a  matter  out  of  the  jurifdidion,  if  in 
vacation  time,  a  prohibition  may  be 
had  in  chancery,  on  affidavit  that  the 
matter  is  out  of  the  jurifdidion  ;  bat 
no  affidavit  is  necefTary  where  on  the 
face  of  the  declaration  the  matter  ap- 
pears to  be  out  of  the  jurifdidion.  476 


[  %%u    Vide  Jtifatir* , 


98tfement. 

On  cafualties  happening  between  the 
articles  for  a  purchafe  and  the  fealing 
of  the  conveyance,  who  (hall  bear  the 
lofs.  Page  61 

One  articling  to  leave  his  wife  1000/. 
within  three  months  after  his  death, 
cannot  be  enforced  in  equity  to  a- 
mend  the  fecurity.  107,  460 

Where  money  is  agreed  to  be  laid  out  in 
land,  the  party,  who  would  have  the 
fole  intereft  in  the  land  when  bought, 

^  may  (if  of  age)  have  the  money  paid 
to  him.  130 

But  a  p^rfon  entitled  only  to  an  eftatc 
tail  in  the  land  (hall  not  have  the 
money,  becaufe  of  the  remainder- 
man's chance.  471 

One  fettles  lands  on  marriage  on  him- 
felf  and  wife  and  firft  fon,  &c.  and 
makes  over  bankers  aflignments  on 
the. fame  tru(b,  and  if  the  annuities 
are  redeemed,  the  money  to  be  in- 
veiled  in  land,  and  fettled  to  the  fame 
ufe5 ;  tliefe  annoities  (hall  go  to  the 
heir,  and  not  to  the  executor.        205 

One  agrees  for  a  valuable  condderation 
to  convey  lands  to  7.  S,  and  after- 
wards confefTes  a  judgment  to  J.  N. 
if  the  confideratioA  money  paid  by 
J,  S.  be  any  ways  adequate  to  the 
value  of  the  land,  it  binds  the  land 
in  equity,  and  (hall  defeat  the  judg- 
ment ;  /fiuj  of  a  mortgage,  or  if  the 
coniideration  were  not  adequate,    t-jj 

One  agrets  before  marriage  to  fettle 
certain  lands  on  his  wife  for  life,  and 
afterwards  devifes  thefe  lands  for  pay- 
ment of  his  debts,  the  covenant  is  a 
fpecific  lien  on  the  lands  ;  /ecus  had  it 
been  only  an  agreement  to  fettle  fo 
much  per  annum,  without  mentioning 
any  lands  in  certain.  429 

A  bill  in  equity  will  not  lie  for  a  fpecifec 
performance  of  an  agreement  to  tranf- 
fcr  South-fea  (lock ;  /urns  where  the 
thing  con  traded  for  may  be  particu- 
larly commodious  to  the  party.       570 

Vide  infra  'IV here  an  agreement  is  to  hi 
performed  in  Ipecie,  and  rjobere  mot. 

One  for  a  valuable.  con(ideration  con- 
tr;lds   to  become  a  freeman   of  Lom- 

dsm. 
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dctt,  but  dies  before  he  has  taken 
it  up;  his  perfonal  ellate  fhall  be 
divided  as  if  he  had  been  a  freeman, 
but  his  children  not  to  be  city  orphans. 

Page  7 1  o 
See  title  HonDOtl. 

Agreement    parole    Statute    of    Frauds 
and  Perjuries. 

An  agreement  made  by  the  hufband  be- 
fore marriage,  without  writing,  that 
the  wife's  eftatc  (hould  be  all  of  it  en- 
joyed by  her  to  her  feparate  ufe,  is 
within  the  ilatute  of  frauds.  6 1 8 

One  alters  a  draught  with  his  own  hand, 
this  is  not  a  figning  to  take  it  out  of 
the  ftatute  of  frauds,  though  the  fel- 
ler afterwards  executes  the  conveyance 
and  (the  eftate  being  m  Middle/ex) 
caufes  it  to  be  regiftered.  770 

Agreenunt  under  band* 

The  father  covenants  to  fettle  an  eftate 
on  the  marriage  of  his  fon,  who  pri- 
vately agrees  to  pay  fo  much  out  of 
it  to  the  father ;  the  heir  being  in 
fuch  cafe  under  the  awe  of  his  parent, 
and  fuppofed  not  to  a^  freely,  equity 
will  relieve  againft  this  private  agree- 
ment. 1 2 1 

A  fon  on  his  marriage  is  to  have  3000/. 
portion  with  his  wife,  and  privately 
and  witjiout  notice  to  his  parents  who 
treated  for  the  marriage,  gives  a  bond 
to  the  wife's  father  to  pay  back  1000/. 
of  the  portion  fcven  years  afterwards  j 
this  bond  void  in  equity,  and  will  not 
be  made  better  by  being  aligned -to 
Creditors.  496 

li  on  the  confent  of  a  wife  and  her 
truftees,  and  in  oxder  to  a  compofition 
with  the  hufband's  creditors,  the  court 
orders  part  of  the  truft-money  to  be 
paid  to  the  creditors,  they  confenting 
to  difcharge  him  of  the  debts ;  any 
private  notes,  Cffr.  taken  by  any  of 
the  creditors- for  part  of  their  debts, 
beyond  their  (hare  with  the  reft  of 
the  creditors,  will  be  fet  afide.       768 

See  more  under  title  Marriage-brocage 
bondsm 


Agreement  ivben  to  be  performed  in  (pecic, 
and  *wben  not* 

By  a  fettlement  A,  is  made  tenant  for 
life,  remainder  to  the  heirs  of  his  body 
by  his  wife,  and  in  the  fs^e  deed  A. 
covenants  not  to  fuffer  a  recovery, 
but  that  the  lands  (hall  be  enjoyed 
according  to  thofe  limitations ;  after* 
wards  A,  fufters  a  recovery  and  de* 
vifes  the(e  lands ;  on  a  bill  brought 
for  a  fpecific  performance  of  the  co* 
venant,  it  Was  decreed  that  the  lands 
devi(ed  were  not  affedled,  though  the 
covenant  was  good  to  bind  the  afl*ets, 
and  fuch  covenant  being  at  firft  ac- 
cepted, equity  ought  not  to  vary  or 
alter  it.  Page  107 

See  alfo  461 

A  bill  in  equity  will  not  lie  for  a  (peciiic 
performance  of  an  agreement  to  trans- 
fer Soutb'fea  ftock.  570 

Agreement  on  Marriage. 

In  marriage  articles  to  fettle  lands  on 
the  hulband  for  life,  remainder  to  the 
heirs  or  heirs  male  of  his  body,  a 
court  of  equity  will  decree  the  con- 
veyance to  be  made  in  (b-i£t  fettlement 
according  to  the  intent  of  the  parties, 
(oz/z.)  to  the  hufband  for  life,  re- 
mainder to  the  firft  and  every  other 
fon  in  tail,  ilfc.  and  not  dired  an  eftate- 
tail  to  the  hulband,  according  to  the 
legal  operation  of  the  words.  106, 
143,291,622. 

Articles  and  a  fettlement  mentioned  to 
be  made  in  purfuance  thereof  were 
both  made  before  marriage,  but  the 
ie^ttlement  varied  from  the  ufes  in  the 
articles ;  decreed  to  go  according  to 
the  arti9lcs.  123 

9meniimenc« 

On  a  bill  brough't  by  the  next  of  kin  of 
the  te(Utor  againft  an  executor  for  an 
account  of  the  furplus,  the  executor 
anfwered  and  waived  the  benefit  of  the 
furplus  by  miftuke  of  tl^e  law  in  thaf 
point,  and  though  he  afterwards  prov 
ed  it  to  have  been  thp  tehator'f  intent 
T  t  3.     '  that 
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that  he  fhoald  have  the  farplas,  yet 
denied  to  amend  hb  anfwer.  Pagt  300 
On  a  plea  in  abatement  for  want  of  pro- 
per parties,  it  is  in  the  power  of  the 
court  to  difmifs  the  bill  without  pre- 
judice, or  to  give  leave  to  amend  on 
payment  of  cofts.  428 

Snflser/ 

tn  what  particular  cafes  the  anfwer  of 
one  defendaat  ihall  be  read  againft 
another.  300 

FiJe  alfo  title  ^Btidence. 

On  a  bill  brought  by  the  next  of  kin  of 
the  tedator  again  ft  an  executor  for  an 
account  of  me  furplus,  the  executor 
anfwcred  and  waived  the  benefit  of  the 
furplus  by  miilake  of  the  law  in  that 
point,  and  though  he  afterwards  prov- 
ed It  to  be  the  teilator's  intent  that  he 
ihould  have  the  furpius,  yet  denied 
to  amend  his  anfwer.  i^rV. 

After  a  decree  nifi  caufa  againft  an  in- 
fant, on  fuch  infant's  coming  of  age, 
and  before  the  decree  made  abfolute, 
he  may  put  in  a  new  anfwer*         504 

An  while  beyond  fea  fues  B^  at  law,  B, 
brings  his  bill  againft  A,  the  court  will 
order,  that  fervice  on  ^.'s  attorney 
fhall  be  good  fervice,  but  not  that  fuch 
attorney  fhall  put  in  an  anfwer  with- 
out t)ath.  523 

Slu.  If  the  defendant  were  in  an  enemy's 
country,  where  no  commiUion  could 
go  to  take  the  anfwer.  iHd^ 

3nnu{t^ 

Where  an  annuity  is  payable  half-yearly, 
(iiat.)  at  La//y-ildy  and  Michaelmas, 
and  the  annuitant  dies  on  Michaelmas- 
day,  but  after  fun-fet,  his  executors 
fhall  have  the  half  year's  arjrear  of  fuch 
annuity.  179 

Exchec^uer  annuities  mortgaged  may  be 
fold  upon  notice  without  a  foreclofure. 

261 

Where  the  arrears  of  an  annuity  or  rent- 
charge  Ihall  carry  iniercfl,  and  from 
what  time,  54 1 

Cne  devifes  an  houfe  to  his  coufin,  di- 
recting that  an  annuity  of  1200 1,  per 
fipnam  (hall  be  paid  to  her,  and  that 


ihe  (hall  maintain  her  fbn  there ;  the  ion 
chufes  to  go  from  her.  Hill  the  condn 
(hall  have  her  annuity  in  the  fame 
manner  as  if  the  fon  had  died.     Page 

604 

6n  the  plaintiff's  petition  to  re-hear, 
the  caufe  is  open  as  to  the  whole  and 
tytry  part  of  it  with  refped  to  the  de- 
fendant ;  while  as  to  the  plaintiff  it 
is  open  only  with  regard  to  tbofe 
things  which  are  complained  of  in  the 
petition.  300 

No  words  in  a  grant  from  the  crown  can 
deprive  a  fubje^  of  his  right  to  ap- 
peal ;  much  lefs  if  the  grant  be  (ilent 
m  that  particular.  329 

An  appeal  lies  from  a  decree  in  the 
JJU  of  Man  to  the  king  in  council. 

thd. 

9ptrointment.     See  more  title  falser 
anD  IDeeD. 

An  appointment  of  an  annuity  to  be 
paid  out  of  an  ofiice,  if  voluntary, 
is  countcrmandable.  101 

9ti{iortfonment,     See  9bcrast,  al(b 
Sent. 

9cticte0.    See  9sreement. 

9(rent  ann  Content.    See  Ircgacp. 

Executor  compellable  in  equity  to  give 
his  affent  to  a  legacy,  287 

9flret0.     Sec  more  under  title   Heir  and 
Executor. 

A.  by  will  devifes  land  to  truftees  and 
their  heirs,  in  truft  that  the  profits 
(hould  be  equally  divided  between  his 
wife  and  daughter  (the  heir  of  the  tcf- 
tator)  during  the  wife's  life,  and  after 
her  death  he  devifes  the  fame  to  the 
ufe  of  his  daughter  in  tail,  with  re- 
mainder over';  the  daughter  dies  with- 
out iffxxt  and  inteflate  during  the  mo- 
ther's life;  refolwd  by  all  the  judges 
of  C.  B.  (to  whom  it  was  referred  ott 

of 
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of  chancery)  that  the  mother  and 
daughter  were  tenants  in  common , 
and  that  the  mother  ihouLd  have  a 
moiety  of  the  profits  during  her  life; 
the  other  moiety  by  the  llatute  of 
frauds  and  perjuries  to  go  to  the  ad- 
miniftratix  of  the  daughter^  and  be 
afTets  in  her  hands,  as  before  that 
flatute  it  would  have  been  liable  to 
occupancy.  Page  34 

The  hufband  borrows  money,  and  he 
with  his  wife  levies  a  fine  of  the  wife's 
lands  as  a  mortgage  for  it,  after  which 
the  hufband  gives  legacies  and  chari- 
ties to  the  amount  of  his  perfonal 
eUate,  and  dies ;  the  mortgage  (hall 
be  paid  out  of  his  perfonal  alTets, 
though  the  charitable  legacies  will  be 
thereby  loft.  264 

Sti  alfo  efiates  and  interefts  of  the  wife 

under  title  iBaroti  ann  feme. 

Executors,  in  equity  as  well  as  at  law, 
may  prefer  any  creditor  in  equal  de- 
gree, or  after  an  aflion  at  law  brought 
by  one  creditor,  may  confefs  judg- 
ment to  another,  295 

Where  a  feme  fole  fcifed  mortgages,  and 
marries  B,  and  the  mortgage  is  af- 
iigned  to  B.  who  in  the  a^gnment 
covenants  to  pay  the  money,  and  dies, 
his  perfonal  afTets  are  not  liable  in 
equity  to  pay  the  mortgage  money. 

A  mortgage  comes  to  an  executor  who 
receives  the  money  due  thereon,  and 
pays  it  away  to  his  teftator's  credi- 
tors; and  then  it  appears  that  the 
mortgage  has  been  already  fatif^ 
fied;  the  executor  muft  refund  tho' 
he  had  before  paid  tht  money  away 
in  debts,  which  there  were  not  other- 
wife  afTets  to  fatisfy.  355 

JJfeUmarJhalVd^  and  in'what  Order  Deb U 
are  to  he  paid. 

Where  a  hufband  receives  money,  which 
by  his  marriage  articles  was  covenant- 
ed to  be  laid  out  in  land  and  fettled, 
and  afterwards  mifapplies  it,  his  af- 
fets  are  liable  to  make  good  this  lofs, 
not  as  a  breach  of  trull,  or  as  money 
received  and  mifappUed,  but  as  a 
debt  by  fpecialty .  \  3 1 


One  feifed  in  fee  owes  debts  by  botid, 
and  devifes  lands  to  his  heir  in  tail, 
and  gives  feveral  legacies,  after  which 
he  dies,  leaving  the  heir  his  execu* 
tor  ;  the  heir  with  the  perfonal  eftate 
pays  off  the  bond  debts,  by  which 
means  there  are  not  afTets  to  pay  the 
legacies ;  the  legatees  bring  their  bill, 
praying  to  ftand  in  the  place  of  the 
bond  creditors,  and  to  be  paid  out  of 
the  land  devifed  to  the  eldefl  fon. 
The  court  held  the  legatees  to  be 
without  remedy,  the  land  being  (fpe« 
cifically)  devifed  in  tail  to  the  heir ; 
otherwife  had  the  land  defcended  to 
fuch  heir  in  fee.     Page  201, 678,  730 

So  tho'  the  court  will  marihal  the  afTets 
in  favour  of  a  fimple  contrail  creditor 
and  (generally  fpeaking)  in  favour  of 
a  legatee  yet  where  fuch  legatee  is  a 
pecuniary  one,  he  will  not  be  reliev* 
ed,  by  being  permitted  to  come  in  th« 
place  of  the  bond-  creditors  upon  the 
land  in  the  hands  of  a  devifee  thereof. 

204,  (>^% 
See  alfo  Specifit  Ugacj. 

A  recognizance  not  inroUed  or  not  re- 
gularly taken  fball  be  looked  upon  as 
a  bond,  and  paid  as  a  debt  by  fpeci- 
alty. 336,  340 

One  gives  legacies  by  his  will,  and 
other  legacies  by  his  codicil,  charg- 
ing his  lands  only  with  the  lega-- 
cies  in  the  will;  on  the  perfonal 
eftate's  being  infuificient  to  pay  all  the 
legacies,  the  land  (hall  be  charged 
with  the  legacies  in  the  will,  and  the 
legacies  in  the  codicil  be  paid  out  of 
the  perfonal  eftate.  422 

Where  one  devifes  his  lands  for  payment 
of  debts,  bonds  and  fimple  contract 
debts  fhall  be  paid  equally ;  but  if 
he  only  charges  his  lands  with  the 
payment  of  his  debts,  letting  them 
delcend.  fubje^  thereto,  tlft  bonds 
fhall  be  preferred  430 

But  if  the  heir  iells  the  land  before  ac- 
tion brought,  then  both  to  be  paid 
equally.  43 1 

See  alfo  title  ^CCtlritf€0  ailD  3tlinim« 
b|:anfc0. 
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bill  to  eftabli/h  the  copy  of  the  firfl 
iettlcmenty  difmiired  with  coils,  and 
on  the  iecond  nephew's  bill  the  at- 
tefted  copy  decreed  to  be  delivered 
up,  as  having  been  indiredly  gained. 

Page  577 

Of  two  voluntary  fcttlements,  if  the  firlt 
be  made  abfolute  againfl  the  intention 
of  the  party,  the  fecond  fhall  prevail, 

581 

On  a  bill  to  fet  afide  a  decree  againft  an 
infant  for  fraud,  if  fucH  decree  be 
not  fraudulent,  tho'  in  every  refped 
not  fo  equitable,  court  will  do  no- 
thing in  it.  734 

Equity  will  aflifl  a  compoiition  of  a 
debt,  if  obtained  without  fraud,  and 
on  a  fair  reprefentation.  751 

Fraudi  and  Perjuries^    See  %^ttm,ttit. 

Things  fixed  thereto.  See  alfo  Matters 
controverted  betnuixt  the  Heir  and  Exe^ 
tutor  under  title  i^ft. 

Hangings,  chimney  -  glafTcs  or  pier- 
g^afTes  are  matters  cf  ornament  and 
furniture,  and  not  to  go  with  the 
houfe.  94 

One  devifcs  lands  to  his  executors  for 
and  until  payment  of  his  debts,  and 
then  to  A,  for  life,  l^c,  this  but  a 
chatel  intereft  in  the  executors,  and 
the  freehold  well  veils  in  A^  509 


(SatclbinB. 

ALL  lands  in  England  before  the 
conquefl  were  in  nature  of  ga- 
velkind, and  after  the  introdudion  of 
tenures  by  knights-fervice,  yet  has  the 
right  of  reprefentation  continued.    64 

As  if  one  of  the  Tons  dies  in  the  life  of 
the  father,  leaving  a  daughter,   and 
afterwards  the  father  dies,  the  daugh-* 
ter  fhall  have  her  fathcr'ij  (hare*     .  65 

All  lands  in   Kent  are  prefuxned   to  be 


gaveli^ind. 


475 


4baftt. 

How,  and  in  what  re(pc^  »  devifeof  a 
chattel  intereft  difot  £rom  a  graot 
thereof.  Page  575 

CFiiarMan. 

An  executor  pays  a  legacy  given  to  a 
child,  to  the  father  as  gmardian  ;  thii 
ill,  notwithftanding  the  tefiator  by 
parol  on  liis  death-bed  had  direded 
It.  ^  285 

Guardians  appointed  by  will,  accordbg 
to  12  Car.  2.  cap.  24.  have  no  more 
power  than  guardians  in  focage,  and 
are  but  trudees,  on  whoie  miibe- 
haviour,  or  giving  occaiion  for  fofpi- 
cion,  the  court  of  chancery  will  inter- 
pofc.  '  703 

If  a  father  in  low  ctrcnrnftances  endea- 
vours to  marry  his  own  child  to  one 
who  has  an  edate  not  any  ways  pro- 
portionable, the  court  of  chancery 
will  interpo(e.  705 

A  win  recommends  it  to  guardians  to 
ad  with  the  advice  of  J,  S.  who  i^ 
afterwaidb  attainteci  ;  thi-  fi:].er!nten- 
dency   devolves  upon   the  grcut  (eJ. 

706. 


Heir  and  Ancejlor,    See  alfo  %^ti%^ 

HEIR  not  always,  and  of  neceffi:}' 
to  be  intended  a  word  of  limita- 
tion.  59 

So  where  the  devife  was  to  the  heirs 
male  of  y.  S.  begotten  ;  J,  S,  having 
a  fon,  and  the  teftator  taking  notice 
that  y.  S.  was  then  living ;  this  is  a 
fufficient  defcription  of  the  teilator's 
meaning,  and  the  fon  allowed  to  take, 
tho'  flriftly  fpeaking  he  was  not  heir. 

2:9 

A  voluntary  conveyance    made  to  the 

brother  of  the  half  blood,   but  which 

wag  defedive  at  law,  made  good  hy  a 

court  of  equity  againfl  the  heir.      fco 

Though  where  there  is    not  that  con- 

fideraiioD 


A  TM  4f  \hi  Prifkip^  Maters. 


by  will  charges  all  his  real  eftate  with 
the  payment  of  his  debts,  and  de- 
vifes  J»  to  C.  and  B.  to  D.  and  dies ; 
the  devifee  of  J,  (hall  compel  the  dc- 
vifce  of  B.  to  contribute  to  pay  the 
mortgage  on  ^.  but  if  the  will  proves 
void,  then  no  contribution.  Pa^e  505 


SUING  the  bail  pending  a  writ  of 
error  in  parliament  is  a  contempt 
and  breach  of  privilege.  685 

IBanlirtipt. 

A  creditor  by  ftatute  of  %  S.  if  J.  S. 
becomes  bankrupt,  and  the  ftatnte  be 
not  fued  and  executed  before  the 
bankruptcy,  ihould  come  in  only  fro 
raia,  though  there  were  lands  in  fee 
bound  by  the  ftatute.  92 

J.  lends  money  to  B,  and  C.  on  bond, 
B.  becomes  bankrupt,  and  his  e- 
ftate  is  aifigned  by  the  commiffioners^ 
J,  fnes  C,  and  tsJces  him  in  execu- 
tion on  a  ca*  /a*,  and  afterwards  con- 
fents  to  his  efcape ;  yet  A*  (hall  come 
in  as  a  creditor  of  ^.  the  bankrupt  for 
a  moiety  of  his  remaining  debt.   238 

The  wife  ^ium  fola  enters  into  a  bond 
and  then  marries,  after  which  the 
hu(band (becomes  a  bankrupt;  this 
debt  by  virtue  of  the  ftatute  of  4  C^  5 
Ann^^  cap.  17.  is  difcharged  by  fuch 
bankruptcy.  249 

In  like  manner  debts  due  to  the  wife 
dumfola^  tho'  unrecovered,  are,  on 
the  hu(band*s  bankruptcy,  affignable 
by  the  commiflioners  ibid. 

See  iBaton  an  jttmt. 

The  plea  on  the  ftatute  of  the  4  bT  5 
Anna^  relating  to  bankrupts,  and 
their  difcharge,  muft  cqnclude  to  the 
country.  258 

A  Angle  creditor  to  whom  100  A  was 
due  from  A,  by  two  notes,  and  53  A 
part  thereof  not  yet  payable,  (before 
the  5  Geo,  2.)  fued  out  a  commKTion 
of  bankruptcy,    fuch  commmi(fion  fet 


afide  as  irregular. 


260 


Soalfo  of  a  bond,  where  the  obligee 
took  out  a  commifllon  before  the  day 
of  payment.  Page  6 10 

A.  furrenders  a  copyhold  by  way  of  fale 
or  mortgage,  but  the  furrender  is  not 
prefented  as  it  ought  to  have  been, 
after  which  A.  becomes-  a  bankrupt ; 
the  copyhold  is  bound  by  the  fur* 
render  and  not  liable  to  the  bank« 
ruptcy.  280 

A  bankrupt  though  in  po(reffion,  yet  if 
impowered  to  difpofe  of  goods  in  truft 
for  another,  they  are  not  liable  to  tho 
bankruptcy  ^either  in  law  or  equity. 

314 

Hu(band  before  he  has  received  the  wife's 
fortune  becomes  a  bankrupt,  the  af- 
fignee  (hall  not  receive  it  without  mak- 
ing fome  provi(ion  for  the  wife.  3S2 

A  poffibility  of  right  belonging  to  a 
bankrupt  is  not  ailignable  by  the 
commiffioners.  385 

Commiffioners,  after  they  have  made  an 
affignment  of  the  bankrupt's  efSt^%t 
and  given  him  his  certificate  and  dif^ 
charge,  cannot  make  a  fubfeqncnt 
alignment.  386 

A  feme  fole  mortgages  in  fee,  marries, 
and  the  hu(band  becomes  a  bankrupt, 
and  dies,  the  adignees  of  the  bank- 
rupt, and  not  the  wife,  are  entitled  to 
the  mortgage ;  ftcus  if  by  articles  be- 
fore marriage  it  was  agreed  that  this 
(hould  continue  to  the  wife,  458,  461. 
See  Title  «aron  atili  jf  eme. 

Though  a  creditor  comes  into  a  com- 
miffion  of  bankruptcy,  proves  his 
debt,  and  is  prevailed  on  to  be  an  af- 
(ignee  (being  informed  that  otherwife 
he  (hottid  lofe  his  debt)  yet  if  the 
bankrupt  has  no  eftate,  the  creditor 
may  take  th»  bankrupt  in  €xectttidn  if 
he  will  waive  any  benefit  of  the  ftatute. 

560 

The  reafon  of  a  creditor's  cominjg^  in 
under  a  commifiion  of  bankruptcy,  and 
proving  his  debt,  may  be  to  opt>ofe 
the  bankrupt's  being  difcharged.  56s 

No  eledlion,  in  cafe  of  a  creditor's  com- 
ing in  under  the  commifijon,  to  be 
.  paid  out  of  the  bankrupt's  e^dts,  if 
no  efi^eds.  ibid. 

Argument  of  fraud,  if  the  commifBon  be 
fued  out  by  the  bankrvpt*s  father  in 

order 
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not  his  executor  (hall  have  it.     Page 

483 

But  if  ^.  himfclf  has  received  any  part 
of  the  money,  this  is  a  good  payment, 
and  fhall  not  be  repaid  by  the  execu- 
tor to  his  heir.  483 

So  on  A.'^  death,  his  heir  fhali  recover 
the  remainder  of  the  money  not  re- 
ceived by  him.  ihid. 

In  like  manner,  if -/f.'s  heir  is  an  infant, 
and  the  remainder  of  the  money  is 
decreed  to  be  brought  into  court,  it 
fhall  be  looked  upon  as  land.         486 

J.  S.  kflee  of  land  to  him  and  his  heirs 
for  three  lives,  afligns  over  the  whole 
cflate,  referving  a  rent  to  himfelf,  his 
executors,  and  dies;  his  executor, 
and  not  his  heir,  fhall  be  entitled  to 
the  rent.  555 

See  more  under   ISeilt»  and    Per/onal 
Eftaii. 

Heir,  catching   Bargains. 

Derifee  under  a  will  defectively  executed 
reprefents  the  will  as  duly  executed, 
and  for  a  fmall  fum  gains  a  releafe 
from  the  heir  ;  the  releafe  fet  afide. 

239 

A  {on,  who  after  his  father's  death  is  a 
rcmaindcr-nian  in  tail,  fells  his  re- 
rnaindcr  at  an  unJer  rate  ;  the  court 
fet  alide  the  coiucyancc,  310 

l^otctpot.  Vide  ILontJon. 
l))unt);ct). 

In  an  ailicn  agranft  the  hundred  for  a 
robbery,  where  the  fuit  muil  be  ccm- 
mcnccd  v.ithin  a  limited  time,  or  if 
tiic  time  be  lb  far  elapfed,  as  that  the 
llatute  of  limitations  would  be  a  bar, 
were  the  judgment  to  be  reverfed,  the 
court,  after  a  writ  of  error  brought  to 
jcvtrit  u\€  judgment  for  want  of  an 
criginu],  wiil  give  the  party  leave  to 
^le  one  ;  fecus  where  the  plaintiff  may 
bfjin  a  new  action.  412 

L.il^iucuons  ioT  an  original  againfl  an 
huOv.rtd  for  a  robbery  were  brought 
to  the  curfitor  within  the  year,  but 
the  writ  j..4iied  the  great  feal  after  the 
year,  tiiough  telicd  within  the  year, 
(li';:.)    whtn    tiie    inilrudiions    were 


brought ;  this  held  good,  being  war- 
ranted by  the  pradlicc  of  the  cnriiCDr'i 
office.  Page  437 


3elD. 

IN  the  courts  allowing  mainteotnce 
out  of  a  Jew's  eflate  to  his  daaghter 
turned  protedant  by  virtae  of  1  Jana^ 
cap.  30.  it  is  no  objedtioi,  that  the 
daughter  is  a^ove  forty  years  of  age, 
or  married,  or  that  the  jew  is  dnuL 

$H 

3mpifcatfoii» 

Epate  hj  ImpUceaimtm 

No  eflate  raifed  by  implication  in  t 
will  fhall  deflroy  an  exprefs  eftate; 
as  where  a  devife  was  to  A*  for  life, 
remainder  to  his  firfl  and  tycxy  otker 
fon  in  tail  male,  and  for  want  of  iflue 
male  of  ^.  remainder  over;  this  ga« 
no  eilate-tail   to  A.    by   implication* 

54.  33.> 
Qu^re  autem,  hz^ 

i<eius  where  the  limitation  ir  net  cirri:  i 
over  to  al!  the  fons,  fince  if  :he  f-iUr 
were  not  to  have  an  eltatc-tail,  fuch 
fon  as  is  not  mentioned  in  the  limiti- 
tion  would  be  excluded.  59 

Et  ^vide,  754 

Where  a  perfon  is  entruflcd  to  convey  a 
fee,  he  muft  confequently  and  by  nc- 
cefi'ary  implication  be  fuppclcd  to 
have  a  fee.  171 

Devife  of  land  to  the  teftator's  fecond 
fon  for  his  lite,  he  or  his  heirs  paying 
a  rent  thereout  to  the  cldeft  fon  for 
his  life,  and  after  the  death  of  the 
fecond  fen  and  his  njuife,  remainder  to 
the  nrft,  t3c.  fon  of  the  fecond  fon  ; 
the  wife  of  the  fecond  fon  had  an 
cftatc  for  life  by  implication.         471 

incumbrances.  Vide  Securities. 

31nfant. 

One  devifes  1000/.  to  be  laid  out  in  a 
purchalSe  of  land  in  lee  for  the  benefit  of 

A.B. 
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Ha  (band  before  he  has  received  the 
wife's  fortune  becomes  a  bank/upt, 
the  affignec  (hall  not  receive  the  fame 
without  making  fome  proviiion  for 
the  wife.  Page  382 

A  feme  fole  mortgagee  in  fee,  marries, 
and  the  ha(band  becomes  a  bankrupt 
and  dies,  the  affignees  of  the  bank- 
rupt, and  not  the  wife,  are  entitled  to 
the  mortgage ;  /ecus  if  by  articles  be- 
fore marriage  it  was  agreed  that  this 
(honld  continue  to  the  wife.  458,  461 

Peme  fole  owes  debts  by  bond,  and 
having  married  dies  leaving  no  legal 
a(rets,  but  at  the  marriage  had  a  term 
for  years,  jewels,  He.  in  coniideration 
of  which  the  hufband  makes  no  fetdc- 
ment ;  the  hufband  not  liable  in  equity 
any  more  than  at  law.  466 

Hufband  during  the  coverture  liable  for 
ail  his  wife's  debts,  though  he  had 
nothing  with  her ;  and  on  the  other 
hand,  though  he  had  a  portion  in 
goods,  jewels,  or  other  perfonal  eflate 
with  his  mfe,  yet  if  he  happens  not  to 
be  fued  for  her  debts  during  the  co- 
verture, he  will  not  be  liable  after- 
wards, 469 

Baron  gives  feme  the  foul  diflemper.  A, 
lends  the  wife  30/.  to  pay  the  doftor 
for  her  cure,  baron  devifes  lands  for 
the  payment  of  his  debts ;  this  30  /. 
is  a  debt  of  the  hulband's  and  A.  is  a 
creditor  in  the  dolor's  place.        482 

Though  a  wife  cannot  at  law  borrow 
money  even  for  nece(raries,  fo  as  to 
bind  her  hufband ;  yet  if  fuch  money 
is  applied  to  the  wife's  ufe  for  ne- 
ceiiajries;  the  lender  of  the  money 
ihall  in  eqtity  ftand  in  the  place  of 
him  who  found  the  neceiTaries.       483 

How  far  the  hufband  is  an/weraUe  for  the 
eteits  of  the  tvife,  vide  fupra  under 
aB^ron  ano  /erne. 

IBail  0}  il^tttt* 

Suing  the  bail  below,  pending  a  writ  of 
error  in  parliament*  is  a  contempt  and 
breach  of  privilege.  685 

iBaftam. 

If  lands  are  devifed  to  a  bailard  and  his 
heirs,  though,  he  can  have  no  heirs  but 


fuch  as  are  his  iffue,  yet  it  is  a  fee-(im«* 
pie.  PageyS 

One  devifes  3000/.  to  all  the  natural 
children  of  his  fon  by  Ja/ie  Stiles,  tht 
baftards  born  after  the  making  of  the 
will  ihall  not  take,  nor  even  the  child 
in  *ventre  fa  mere,  bollards  being  in- 
capable of  taking  till  they  have  gained 
a  name  by  reputation.  J29 

And  though  in  the  principal  cafe  the 
money  was  to  be  paid  by  the  execu- 
tors  as  the  teflator  by  deed  (hould  ap- 
point, and  the  teilator  afterwards  made 
a  deed  of  appointment,  yet  fuch  deed 
referring  to  the  will  was  held  as  part 
thereof*  53a 

Ji^ho  mmft   he   Parties,  Vide    ^artiff. 

A  bill  brought  by  a  bond-creditor  a- 
gainfl  a  devifee  on  the  flatute  of  frau- 
dulent de\'ifes  mud  make  the  lieir  a 
party.  100 

A  bill  lies  to  perpetuate  taflimony  before 
trial,  on  affidavit  annexed.  117 

A.  brings  his  bill  againd  B,  and  C.  who 
put  in  infufiicient  aniwers,  and  pre* 
fer  their  crofs  bill  againfl  A^  B,  be* 
comes  a  bankrupt,  his  afugnees  bring 
a  bill  in  nature  of  a  bill  of  revivor 
againft  A.  they  (hall  not  go  on  till 
C  has  anfwered  /#.'s  bill.  266 

A  bill  does  not  lie  for  an  owner,  of  a 
quit-rent,  in  order  to  fettle  what  pro- 
portion his  quit-rent  (hall  pay  to  the 
land-tax.  32^ 

fltatiH  0|  OliUgatioii. 

By  a  denfe  of  all  one's  goods  a  bond 
will  pafs.  267 

Bond  or  covenant  to  pay  a  fum  of  money 
on  failurt  of  iffue  of  A.  generally  is 
good.  566 

A  Ton  in  plentiful  circumftances  gives 
his  father  a  bond  to  pay  him  120/, 
annuity  for  his  life;  this,  if  done 
freely  and  without  coercion,  good ;  and 
what  words  or  circumllanceswill  not 
be  conllrued  a  coercion.  607 

A  bond  is  given  to  a  creditor,  who  had 
petitioned  againft  the  allowance  of 
the  bankrupt's  certi£cate,  to  pay  the 

whole 
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whole  debt  in  confideration  of  the 
creditor's  with-drawing  his  petition  ; 
equity  will  not  relieve  againfl  it.  P.620. 

JdMrria^e-htdca^e    Bonds.     Vide   l99^r« 
rfage. 

One  feifcd  of  a  copyhold  in  fee  in  na- 
ture of  Bortuih  EngUJb  has  five  Tons, 
the  youngeft  of  whom  dies  leaving 
i/Tue  a  daughter,  and  then  the  father 
dies,  the  youngell  fon's  daughter  is 
inheriuble.  63 

The  coftom  of  a  manor  was,  that  the 
copyhold  lands  of  any  tenant  dying 
ftifid  ihould  defcend  to  his  youngell 
ion,  and  a  furrender  is  made  dJF  a  copy- 
hold to  the  ufc  of  y.  5.  and  his  heirs, 
who  dies  before  admittance,  his  eldeil 
fon,  and  not  his  youngell,  ihall  take 
thefe  lands ;  /ecus  had  it  been  laid  to 
have  been  of  the  nature  of  borough 
Englijh.  66 

One  having  borough  Englijh  lands  is 
di^eifed  and  dies,  this  right  to  the 
borough  Englijh  ihall  defcend  to  the 
yoongeft  fon,  67 


Cafualtte0. 

ONcafaalties  happening  between  the 
articles  for  a  purchafe  and  the 
fealing  of  the  conveyance,  who  ftiall 
bear  the  lofs.  61 

Where  a  former  will  of  land  is  cancelled 
by  the  tellator  upon  a  prefumption 
that  a  latter  will  is  good  and  duly 
executed,  which  proves  not  to  be  fo, 
in  fuch  cafe  equicy  will  relieve  under 
the  head  of  accident,  346 

€\^xit2  anD  c^atttabU  tllUe0.     See 
alfo  poo;, 

A  devife  by  a  nuncupative  will  by  te- 
nant in  tail  of  a  rent  out  of  lands  to 
a  charity,  void.  247 

Vide  JDetifc  and  CWfll. 

Devife  by  tenant  in  tail  to  a  charity 
good,  tho*  no  fine  levied,  or  recovery 
foffefcd  previous  thereto.  248 

Charity  legacies  that  are  pecuniary, 
(hall  on  ft  deficiency  of  affets  come  in- 

3 


to  average  as  well  as  other  pecnmar? 
legacies.  ^^g' W 

In  a  fuit  for  a  charity  for  the  arrears  of  1 
rent-chafge,  it  is  not  necefiary  to 
make  all  the  ter-tenants  of  the  land, 
out  of  which  the  rent  ifllies,  parties. 

599 
See  alfo  title  f^ttef  • 

A  parifhioncr  no  good  evidence  toproie 
a  charity  given  to  the  pariih  ;  /eau  if 
only  a  lodger,  and  one  who  does  not 
pay  to  the  poor.  6co 

See  alfo  title  CbtHetue. 

Two  fchools  in  one  town,  the  one  a  free, 
the  other  a  charity  fchool  for  boys 
and  girls;  A.  de\4fes  500/.  to  the 
charity  fchool,  though  both  be  charity 
fchools,  yet  only  that  for  boys  and 
girls  fhall  take.  674 

One  fcifed  of  fome  lands  in  fee,  end 
being  ceffui  que  truji  of  other  land:, 
deviies  all  to  A^  for  life,  remainder  to 
his  fi rfl  and  fecond  Ton  in  tail  male 
(without  going  farther)  and  after  A\ 
death  without  iiTue  male,  then  to  a 
charity ;  though  A.  be  tenant  in  t2il 
until  iiTue  bcrn,  and  may  bar  the  cha- 
rity with  rcfpcd  to  thofe  lands  of 
which  he  has  the  legal  eilace,  yet  it 
was  held  otherwife  as  to  the  trail 
eftate.  754 

C()ill)?en  anH  ^ounser  C^ilH^R.    See 
^Q^tions, 

Ccmimittce. 

Committee  of  an  infant  heirefs  hat- 
ing given  a  recognixance  that  he 
ihould  not  fufFer  the  infant  to  marry 
without  the  confent  of  the  court,  the 
form  of  this  recognizance  moderated, 
njiK.  that  tlie  infant  fhall  not  many 
with  the  committee's  privity,  withoct 
the  confent  of  the  coort,      '  698 

Common  IRcrttbftr-    Vide  IBccobcrr. 

ICetunc^  in  Common,     \'ide  Jofii' 
tciiants. 

Concealment,  Cobtn,  CoiluCon. 

A  devifce  under  a  will  defe^ively  exe- 
cuted reprefcnts  it  to  be  duly  executtd, 

and 
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and  for  a  fmall   Aim  gains  a  releafe 
from  the  heir,  fuck  releafe  fet  afide. 

Page  239 
'Where  the  firft  mortgagee  is  a  witnefs 
to  the  fecond  mortgage,  though  there 
be  no  adual  proof  of  his  knowing  the 
contents  thereof,  yet  from  a  prefump-* 
tion  that  he  might  have  known  the 
fame^  this  (hall  poilpone  him.         394 

ConDitiau. 

One  devifes  lands  te  his  wife  for  life, 
and  after  her  death  to  his  fon  10  fee, 
upon  condition  to  pay  his  daughter 
1000  /.  within  a  year  after  the  death 
of  7.  5.  with  a  provifo,  that  if  the 
money  be  not  paid,  the  daughter  may 
enter  and  receive  the  profits  till  pay- 
ment; J.  S.  dies,  living  the  wife; 
the  daughter  is  entitled  to  the  1000/. 
and  in  defiult  of  payment  a  fale  of 
the  revcriion  will  be  decreed.         478 

C^nJiticH  prtctdtnt. 

One  by  will  gives  an  annuity  to  his 
grandaughter ;  but  if  (he  marries  with 
the  executor's  confent,  then  a  por- 
tion ;  fhe  marries  fans  confent  a  man 
worth  nothing ;  the  hufband  not  en- 
titled to  the  money,  the  having  mar- 
ried with  the  executor's  confent  being 
a  condition  precedent  to  the  gift  of 
the  portion.  284 

C^ndifhn  or  Covenant  broken ,  audho*wfar 
rel'uiJabU, 

Mortgagor  refer\'ing  fix  per  cent,  with 
provifo  to  take  five  if  paid  within 
three  months  after ;  if  a  great  arrear, 
the  court,  will  not  relieve ;  /ecus  if 
but  a  fmall  flip  of  time.  652 

Vide  title  JIntcreft  of  mone^. 

Contingent  IBcmattitiers.  Vide  %xuU 
teeo  for  preCerliing  Cotufnscnt 
IBemainDero. 

Contrfbutton*    Vklc  9bcrage. 


Confeocotfon. 

The  canons  of  a  convocation  do  not 
bind  the  laity  without  an  adl  of  par- 
liament Pa^t  32 

COfllPbOlDf 

Copyhold  lands  do  not  differ  in  con- 
^rudlion  of  law  from  freehold,  and 
furrenders  of  copyholds  linuft  be  go- 
verned by  the  fame  rules  as  convey- 
ances at  common  law.  16 

If  a  copyhold  be  deviled  to  grandchildren 
without  any  previous  furrender,  c- 
quity  will  fupply  the  want  thereof. 

61 

SurreMder  of  a  copyhold  to  the  nie  of 
baron  and  feme  for  their  lives,  li 
hareduta  \!f  ajjignatorum  of  the  faid 
baron  and  feme,  and  for  default  of 
fuch  iffue,  to  the  right  heirs  of  jf.  this 
is  an  cftate  in  fee,  and  not  an  intail  in 
the  baron  and  feme  ;  otherwife  had  it 
been  the  cafe  of  a  will.  7 1 

A*  furrenders  a  copyhold  by  way  of  fale 
or  mortgage,  but  the  furrender  is  not 
prefented  in  time,  and  J,  begomes  a 
bankrupt ;  this  will  bind  the  fale  in 
equity.  2  So 

If  a  copyholder  fues  in  the  lord's  court 
by  petition,  and  thereupon  a  wrong 
judgment  is  given,  though  no  appeal 
or  writ  of  error  will  lie  of  fuch  judg- 
ment, yet  the  court  of  chancery  will 
correct  the  proceedings,  350 

Voluntary  conveyance  of  a  copyhold 
or  other  edate  not  helped  in  equity 
againil  an  heir.  354 

One  devifes  all  his  real  eilate  to  pay 
debts,  having  part  freehold  and  part 
copyhold,  and  dies  without  haxnng  fur  * 
rendered  the  copyhold  to  the  ufe  of  his 
will ;  if  the  freehold  ellate  be  not  fufn- 
cient  to  pay  debts,  the  copyhold,  be- 
ing real  ellate,  fliall  be  liable.      '443 

A  copyhold  was  granted  to  the  hufband 
and  wife  and  y,  S,  for  their  lives 
yhcceffi^jc,  and  the  fine  appeared  bv 
the  rolls  to  be  paid  only  by  the  hul*. 
bind  and  wiie :  y,  A\  decreed  a 
truftce  tcr  the  hulbjiid  and  wife  and 
the  fur  vi Yor  of  tlienv.  7  8 1 

Con« 
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Where  the  real  eflate  was  by  will  charged 
with  the  payment  of  the  legacies 
abovt-mentioned^  this  was  held  not  to 
extend  to  the  legacies  in  the  codicil ; 
fecus  had  the  land  been  charged  with 
the    payment  of  legacies  generally. 

Pagi  423 

A  legatee's  name  very  falfely  fpclt,  re- 
ferred to  a  mailer  to  fee  who  was  in- 
tended. 42$ 

Where  the  will  was  wrote  blindly,  and 
hardly  legible,  and  the  legacies  in 
figures,  the  court  referred  it  to  a  ma- 
tter to  examine  what  thofe  legacies 
were,  and  he  to  be  affifted  by  fuch 
as  underftood  the  art  of  writing.     425 

One  devifes  a  legacy  out  of  a  fund  which 
fails,  whether,  and  in  what  cafes  the 
kgacy  (hall  be  paid  out  of  the  perfonal 
eftate.  778 

Donatio  caufd  Mortis  • 

One  by  will  difpofes  of  his  perfonal 
eliate,  and  afterwards  by  parol  gives 
100/.  bill  to  ji.  to  deliver  over 
to  his  nephew,  if  the  teflator  (hoold 
die  of  that  ficknefs ;  fuch  gift  de- 
creed good,  404 

Hulband  upon  his  death-bed  delivers  to 
his  wife  a  purfe  of  100  guineas,  bid- 
ding her  apply  it  to  no  other  ufe  than 
her  own  ;  this  is  a  good  legacy  to  the 
wife.  441 

Not  neccflary  to  prove  a  gift  which  takes 
efFedt  as  donatio  cauja  mortis  (though  in 
nature  of  a  legacy)  with  the  will,  it 
operating  as  a  declaration  of  trufl  on 
the  executor.  ihid^ 

Hulband  on  his  death- bed  draws  a  bill  on 
his  goldfmith  to  pay  his  v/ifc  100/. 
for  mourning;  this  a  good  appoint- 
ment. 442,  443 

Specific    Legacies,     See  alfo  Abatement 
and  Refunding  of  Legacies, 

Money  ordered  by  will,  or  articled  to  be 
laid  out  in  land,  or  in  an  annuity,  to  be 
looked  upon  in  equity  as  land,  or  an 
annuity,  and  as  a  fpecific  legacy ;  confe- 
quently  on  a  deficiency  of  afiets  not  to 
abate  in  proportion  with  other  lega- 
cies. ]  27 

Vide  autem.  539 


Sor  a  legacy  g^ven  to  the  wife  in  coa* 
fideration  that  (he  releafe  her  dower 
on  a  deficiency  of  aflets,  (hall  not 
abate  in  proportion.  .    Fagt  127 

Specific  legacy  not  to  be  broken  uto  in 
order  to  make  good  a  peconiary  oar ; 
much  lefs  (ball  pecnniary  legatees, 
on  a  deficiency  of  aflets,  have  any 
remedy  for  their  legacies  agamft  a 
devifee  of  land ;  as  where  one  (eifed  in 
fee  owes  debts  by  bond,  and  deviies 
land  to  his  heir  in  tail,  giving  (e?eral 
legacies,  and  the  heir  who  was  alio 
executor,  with  the  peHb&al  eflate  paid 
off  the  bond-debts,  by  which  means 
there  was  a  deficiency  of  aiTets  topajr 
the  legacies ;  the  legatees  were  held  to 
be  without  remedy ;  otherwife  had  the 
land  defcended  to  foch  heir  in  fee. 

201,678 

One  feifed  in  feeof  fome  lands,  andpoT- 
fefiSsd  by  leafe  for  years  of  other  lands 
devifes  the  fee  to  A,,  and  the  leafe  to 
B.  and  dies  indebted  by  bond ;  bodi 
thefe  devifes  being  fpecific,  fhall  con- 
tribute equally  to  the  payment  of 
the  bond  debts.  403 

Devife  of  a  rent-charge  out  of  a  term, 
as  much  a  fpecific  devife  as  of  the 
term  itfelf.  ihU. 

Specific  legacies  on  a  deficiency  of  affcts 
are  not  to  abate  in  proportion       422 

A  legacy  of  1500/.  to  be  laid  out  in 
land,  though  to  be  taken  as  land,  )*et 
is  not  fpecific,  but  on  a  deficiency  of 
afiets  (hall  abate  in  proportion.      539 

A  fpecific  legacy  is  what  vefts  by  the 
confent  of  the  executor  ;  and  as  in 
fome  refpcdls  it  has  the  advantage,  fo 
in  others  it  has  the  difadvantage  of  a 
pecuniary  legacy.  540 

Legacies  or  Portions  I'eJIed,  lapjed  cr  ex- 
tinguijhed^ 

A,  devifes  to  B,  400/.  which  he  owed 
A^  provided  he  thereout  pays  fevenl 
particular  fums  to  his  children,  the 
reft  he  freely  gives  him,  direding  his 
executors  to  deliver  up  the  fecurides. 
2nd  not  to  claim  any  part  of  the  debt, 
but  to  give  fuch  releafe  as  B.  his  exe- 
cutors, l£c,  fhall  require  ;  B.  dies  in 
the  life  of  the  teilator  ;  decreed  tha; 
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So  where  the  laft  feal  continued  three 
days,  the  whole  was  looked  upon  as  a 
continuance  of  the  firft  day  of  the 
feal.  Page  52^ 

The  court  of  chancery  only  proper  to 
compel  an  execution  of  a  truft^  and 
confequentiy  a  diitribntion  of  the  un* 
diipofed  furplus  of  a  perfonal  eftate. 

549 
Guardians  appointed  by  will  according 
to  the  ftatute  of  is  Car.  z.  cap.  24. 
have  no  more  power  than  guardians 
in  fbcage,  and  are  but  trufleesy  on 
whofe  milbehaviour,  or  giving  occa- 
iion  to  fufpedt  their  behaviour,  the 
court  of  chancery  will  interpofe.  704 
If  a  father  in  low  circumftances  endea- 
vours to  marry  his  own  child  Vb  'one 
who  has  an  eftate  not  any  ways  pro- 
portionable, the  court  of  chancery 
will  interpofe.  705 

Guardians  are  recommended  by  will  to 
aft  with  the  adxrice  of  J.  S,  and  J. 
S.  is  afterwards  attainted,  this  fuper* 
intendency  devolves  upon  the  great 
feaL  /^/i/. 

Gurt  SpirituaJ,  vide  Spiritual  CottrS. 

finaxt  iy  tbi  Curiejy. 

One  feifed  of  lands  in  fee  had  two 
daughters,  and  devifed  his  lands  to 
truflees  in  fee,  in  truft  to  pay  his  debts, 
and  to  convey  the  furplus  to  his 
daughters  equally;  the  younger 
dauehter  married,  and  died  leaving 
an  infant  fon  and  her  hufband  fur- 
viving;  on  the  eldeft  daughter's 
bringing  a  bill  for  a  partition,  decreed 
that  the  hulband  of  the  youngefl 
daughter  fhould  be  tenant  by  the  cur- 
tefy.  108 

CttSom0  (b^efgn^   Vide  title  iFo^igti 
Cnftoms. 

Cuftoms  of  London,     fide  Itotltion. 


3Debt0,  CteDitO)  wxt  3Debto^ 
Truft  for  Payment  of  Debts. 


Vide 


WHERE  the  huiband  receives 
money  which  by  marriage  ar- 
ticles was  covenanted  to  be  laid  out 
in  land  and  fettled,  and  afterwards 
mifapplies  it,  his  aiTets  are  liable  to 
make  this  lofs  good,  not  as  a  breach 
of  truH,  or  as  money  received  and  mil^ 
applied ;  but  by  rca/bn  of  the  articles 
it  is  a  debt  by  fpecialty.  Page  131 
A  freeman  of  London  eives  a  note  by 
which  he  owns  himfelf  indebted  to  hs 
brother  and  heir,  but  his  brother 
knows  nothing  of  it,  and  the  freeman 
keeps  this  note  always  in  his  own 
cuftody,  which  on  his  death  was 
found  among  his  papers ;  adjudged  a 
void  note,  and  as  a  matter  intended 
and  not  perfeSed.  204 

Sec  a](b  under  title  Vollltttftrif. 
One  feiied  in  fee  of  fome  lands,  and 
pofle&d  by  leafe  for  y^ars  of  other 
lands,  devifes  the  fee  to  A.  and  the 
leafehold  to  B.  and  dies  indebted  by 
bond ;  on  a  deficiency  of  aiTets,  both 
the  devifees  ihall  contribute  to  the 
payment  of  the  bonds;  but  if  the 
devife  had  been  to  A.  of  all  the  reft 
of  his«ftate,  then  A.  fhould  have  paid 
all  the  debts.  40 j 

Compoftion  of  Debts., 

Equity  willafliftacoropoiition  of  a  debt, 
if  obtained  without  fraud  and  upon  a 
/air  reprefcn tation .  751 

If  on  the  cortfent  of  the  wife  and  her 
truftees,  ^d  in  order  to  a  compofiiion 
with  the  hufband's  creditors,  the 
court  orders  part  of  the  truft-money 
to  be  paid  to  the  creditors  thus  con- 
fcnting  to  difcharge  him  of  the  debts, 
any  private  notes,  Wr.  taken  by  any 
of  the  creditors  for  part  of  their  debts 
befides  their  (hare  with  the  reft  of  the 
creditors!^  will  be  fct  afide.  768 

yjf  order  and  priority  in  njubich  debts  an 
to  be  paid,  vide  under  title  9<kt0  and 

IDccrce. 
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S)ecrec« 

If  after  a  decree  a  caveat  be  entered  to 
Hay  the  figning  and  inrolling,  it  ftays 
the  (igning  twenty-eight  days  after  the 
prefendng  the  decree  to  the  ianl  ckan- 
€tlhr  to  be  inrolled,  and  notice  given 
by  the  hrd  ckaMetUer*i  fecretary  to  the 
clerk  on  the  other  fide.  Faie6og 

Where  matters  have  been  examined  in 
equity  and  determined,  the  coort  is 
cautions  of  unravelling  former  decrees, 
agreements  or  relcafes.  723 

On  a  bill  to  fet  aftde  a  decree  againft  an 
infant  for  fraud,  if  the  fame  be  not 
fraudulent,  though  in  many  refpefts 
not  fo  equiuble>  the  oourc  will  not 
fet  it  afide.  734 

If  after  a  decree  to  account,  an  executor 
or  adminiftrator  does  not  revive  with- 
in fix  years,  this  is  not  within  the 
ilatute  of  limiutions.  742 

Fartiis  Uund  9r  not  by  a  Ditrei. 

A  decree  (hall  not  bind  a  remainder- 
man who  is  no  party.  91 

After  a  decree  mifi  cauja  againft  an  in- 
fant, on  fuch  infant's  coming  of  age 
and  before  the  decree  made  abfolute, 
he  may  put  in  a  new  anfwer*        5O4 

See  title  3nCll)ct. 

Deeds  Covveyanca  and  AJfuranceSt   Con^ 
JlruQion  and  Operation  of  them. 

Devife  to  J»  (a  woman)  for  life,  and 
then  to  be  at  her  difpofal,  provided  it 
be  to  aiiy  of  her  children  bv  her  firfl 
hu/band.  J.  with  an  after-taken 
hulband  does  oy  leafe  and  rcleafe  and 
fine  convey  the  premises  to  a  truftec 
and  his  heirs,  to  the  ufe  of  herfelf  for 
life  without  impeachment  of  waftc, 
remainder  to  her  daughter  by  a  firfl 
hufband  and  the  heirs  of  her  body, 
remainder  to  her  fon  by  her  firil  hul- 
band and  his  heirs;  this  adjudged  a 
good  execution  of  the  power.         149 

Deeds  or  fcttlemcnts  folcmnly  CKecuted, 
not  to  be  fet  afide  by  the  parties  parol 
expreflions  declaring  againft  it*       482 


Deed  of  appointmentment  in  confc- 
quence  of  a  will,  and  referring  there* 
to^  conftrued  as  part    of  the  will. 

Pagi  530 

Deeds  hfi  or  iotuernkd. 

Where  an  heir  fupprcfii^d  a  d^i  er 
will,  formerly  the  court  decreed  tk 
party  dainiing  under  fuch  deed,  ^r.  to 
hold  and  enjoy  againft  fuch  fuppreilbr ; 
but  now  the  court  goes  farther,  and 
decrees  the  fuppreflbr  t o  convey.    7 3 1 

The  contents  of  a  dted  or  mil  fup- 
prefled,  if  uncertain,  to  be  taken  more 
ftrongly  againft  the  fuppreftbr.    ihid. 

Deeds  canceled. 

One  makes  a  voluntary  iettlement  on  her 
nephew  A.  in  which  there  is  no  poner 
of  revocation,  keeping  the  deed  in  her 
cuftody ;  afterwards  the  nephew's  &- 
ther  gets  an  attefted  copy  of  this  fet- 
tlement;  then  the  aunt  bums  fuch 
fettlenent,  and  fettles  the  premiiTes 
on  her  nephew  B.  delivering  the  faid 
fettlement  into  ^.'s  cuftody :  the  ne- 
phew A.'s  bill  to  eftabliih  the  firft  fet- 
tlement difmifted  with  cofts ;  upon 
which  the  fecond  nephew  B.  claiming 
under  his  fettlement,  and  bringing  a 
bill  to  have  the  attefted  copy  delivered 
up,  obtains  a  decree  for  that  purpofe. 

577 

Deeds  obtained  by  Dnre/s,  ComfnlfioK,  &c, 

Hu(band  before  marriage  covenants  to 
releafe  the  guardian  of  the  intended 
wife  of  all  accounts  ;  this  not  bind- 
ing, from  a  prefumptton  that  it  wa« 
nbt  made  freely.  iiS 

Vide  Marriage^hrocagt  bonds . 

Son  in  plentit'ul  circumftances  gives  his 
father  a  bond 'to  pay  him  120/.  an- 
nuity for  his  life,  this,  if  done  freely 
and  without  coercion,  geod  ;  and  wha: 
words  and  circumftances  will  not  be 
conftrued  a  coercion.  607 

Vide  ante  1BonD0. 

]Dctmirrer. 

If  one  be  made  a  plaintiff  immaterially, 
and  without  being  any  ways  interef^ed 

11 
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'  m  the  caufe,  the  court  will  not  make 
an  order  to  examine  fuch  perfon  dt 
htm  effii  but  the  defendant  ought  to 
have  demurred.  Page  595 

£)efenDant0. 

In  what  fpecial  cafes  the  anfwer  of  one 
defendant  may  be  read  again  ft  the 
other.  300 

They  only  are  defendants  to  a  bill  againft 
whom  procefs  is  prayed.  593 

See  alfo  )dattie0« 

JDevoQtfone  o;  ^Mtnitutfon. 

A  witnefs  was  examined  who  at  that 
time  was  diiintereded,  but  afterwards 
became  interefled  and  plaintiiF  in  the 
caufe,  his  depofitions  allowed  to  be 
read.  288 

A  witnefs,  fwom  and  examined  to  fede- 
ral of  the  interrogatories,  dies  fudden- 
ly  before  he  has  figned  his  examina- 
tion; thefe  depositions  no  evidence. 

Defendant  after  publication  examines  a 
witnefs,  and  on  the  ufual  affidavit,  that 
neither  he,  his  clerk  or  folicitor  had 
feen  the  depofitions,  gets  an  order  to 
re-examine  this  witnefs,  but  the  wit- 
nefs dies  before  a  re-examination ; 
the  court  gave  leave  to  the  defend- 
ant to  make  uie  of  the  former  de- 
pofitions. 415 

Depofitions  de  bene  efle. 

Court  refufed  to  publifh  depofitions  Je 
bene  ejffe,  in  order  to  compare  them  with 
the  depofitions  in  the  fame  caufe 
taken   on  an  examination  in   chief. 

The  reafon  of  examining  a  witnefs  de 
heneejfe,  568 

Where  a  profecution  for  perjury  will  lie 
on  a  depoiition  taken  de  bene  effe*     568 

Defcent.    See  alio  ^urc^afe. 

Utir  not  always,  and  of  neceffity,  to  be 
intended  a  word  of  limitation.         59 

So  where  the  devife  was  to  the  heirs 
male  of  J.  S.  begotten.  J.  S,  having 
a  fon,  and  teflator  taking  notice  that 
Vol.  I. 


7.  S.  was  then  living  ;  this  Was  held 
a  fuffident  dcfcription  of  the  teflator's 
meaning,  and  the  fon  allowed  to  take 
though  flriAIy  fpeaking  he  was  not 
heir.  Page  229 

All  lands  in  England  at  firll  defcended 
in  gavelkind  ;  but  after  the  conqueft, 
when  knights-fervice  ten  ares  were  in-» 
troduced,  and  the  whole  defcended  to 
the  eldeft  fon,  the  daughter  of  the 
elded,  jnre  repr^Jenfaiionis,  was  pre* 
ferred  to  the  youngeft  fon.  64 

]DeWrt,  and  e%tcut0}t  IDtWt.    Vide 

mm. 

Drur/e/or  Payment  0/ Debts.  YideTrufis 
for  raifing  Portions  and  Payment  of 
Debts  under  title  Croft. 

]Df(hcf0, 

For  the  incouraging  of  purchafen  of 
fee-farm  rents,  the  ftatute  of  22  €ar. 
2.  c,  6.  gives  the  purchafers  the  fame 
power  of  diftrefs  which  the  king  had, 
(w«.)  not  only  on  the  lands  charged, 
but  on  any  other  of  the  lands  belong- 
ing to  the  tenant,  ^are  autem,  if 
fuch  grantee  of  a  fee-farm  rent  may 
diflrain  on  lands  of  the  tenant  under 
other  iequeftration.  307 

JDiftnbutfon. 

IFbo  fl?allbe  preferred  with  regard  thereto^ 

Where  an  executor  has  an  exprefs  legacy, 
the  court  of  chancery  looks  upon  him 
but  as  a  truilee  with  regard  to  the 
furplus,  and  will  decree  the  fame  to 
go  according  to  the  ilatute  of  diilribu- 
tion.  7 

So  though  the  next  of  kin  has  a  legacy 

544 


alfo. 
Inteftate  dies  leaving  a  deceafed  bro- 
ther's child  and  a  deceafed  brother's 
grandchild,  the  grandchild  not  ad- 
mitted to  any  dirtributory  (hare.  The 
claufe  in  the  ftatutc  of  22  tf  23  Car. 
2.  tap.  10.  which  fays,  that  there 
Ihall  be  no  reprefentatives  among 
collaterals  beyond  brothers  and  fillers 
children,  being  to  be  intended  that 
none  ihall  take  by  reprcfentotion  but 
U  a  the 
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^Unef  agtiid  U  ht  hihi  tut  in  Land,  fee 
3 S|CC Itl C Ht  i  Ji I i O  M^t t m  co»T r a^trtid 
ifft^utim  ihi  iifir  iifid  Exfcmffr^  under 
^titt  and  ^]fo  €UKIiitt. 

^oitgagc.    Vide  intend.    At  to  huj- 

ing  Iff  ImnmhrAH^M^  and^what  Ujt  maj 
^  mtt^'t  ikifi^ft  vidr  Utl^  Accurittc0. 
A$  ta  Cpn^fifmfttt  tf  Mifrtga^fs,  vide 

Conceatmcnt* 

Where  money  is  ap-ccd  by  strticles  to  be 
kid  out  in  land,  the  party  v/ ho  would 
hnvr  the  fole  jnterefl  in  th<?  land  when 
bought,  may  (if  of  age)  cled  to  have 
the  money  paid  to  hirnp  and  that  it 
fhould  not  be  laid  out  in  land-  P43t^t 
^}o,  5P9,  470 
Hitdiand  Horrtywf  money,  and  he  ind  hii 
wi^  le^  y  a  fine  of  the  wife's  hmd  as 
a  monga^*^  for  it,  after  which  the 
Kufband  hy  will  giveit  Jegr.cie*  to 
ehariite^  to  rhc  lunouni  of  hii  pcrfonal 
eilalc  i  iHl'  mortgage  ihAl  be  paid  out 
of  tiM  perfonal  ailets,  though  the 
charitable  ieg:ccic3  are  loll  therd>y ; 
but  all  (he  iiuiband's  dcbu»  though 
by  fjoiple  contrad,  ftiaJl  be  preferred 
la  the  njortgagc.  264 

Mortgage  may  be  without  2  covenant  or 
i^nd  for  payment  of  rhc  money,    271 
One  agrees  tor  a  valuable  con fitiera lion 
^       to  convey   landa   to  y,  S,  and  after- 
(       wards  makf  ,^  a  mortgage  for  a  valuable 
con ^ideration«    and    without    notice; 
;       the   mortgagee    ihall   hold  his  more- 
gage  again il   the  intended  purchaier^ 
^i«r  of  a  judgment  creditor  who  has 
only  a  general  fecurityp  and   no  fpe* 
cifte  lien  npon  the  land.  277,  279 

Mortgage  in  fee  is  made  redeemable 
upon  payment  of  500/,  and  ioterert, 
upon  any  Mkbaxi^^  ^\iy  ^f^^  ^i^ 
months  notice;  mtiagagt>r  dies,  hxiv- 
iiig  d^vifed  his  peribnal  ellate  to  hi& 
wiie ;  perfanaJ  eilate  liable  to  pay  the 
ttiorigage,  29 1 

A  covenant  10  pay  the  mortgage  money 
tjot  fuable  in  es^uity,  unkf*  the  cove- 
nantor receives  the  money  ;  as  where 
ft  feme  folc  feiicd  of  Jand  mortgages 
aivd  marries  B*  who  oti  an  alignment 


of  the  mortgage  covenants  topoyffce 
nioney^  and  dir^ ;  £*^%  perfonil 
eAate  not  liable  in  equity  to  pay  it> 

^  here  a  itrfl  mortgagee  b  a  wjtnefi  10 
the  fecond  mortgage,  tho*  no  aftti^al 
proof  of  hU  knowing  the  coBtencj 
thereof  J  yet  fince  the  prcfumptitlA  ii| 
that  he  might  have  kuowii  the  ^e, 
this  (hall  poll  pone  him*  ^  y^\ 

Mortgagee  of  a  flup  by  deed  trufb  Ute 
mortgagor  with  the  origin  a!  bill  of 
faie,  who  Indorfes  ihereon  fubfequem 
mortgages  or  bilb  of  fajc,  offevcnl 
paru  of  the  Ihip,  and  mortgagee  ic^ 
quiefccs  J  this  is.  evidence  of  an  alTirnt 
in  fudi  mortgagee,  and  HiaJI  poApoiie 
him*  thtL 

Mortgagee  fliall  not  onerate  his  pledge 
with  CO  lb  whicb  he  occaiWns  by  aa 
unjulldtfenccp  595 

If  there  are  not  a/let*  to  pay  all  the  le- 
gacies, a  mortgagee  f  where  the  fccu* 
rity  b  futhcienti  lliall  not  be  p&id  out 
of  the  perfonid  eilate*  750,  731 

S/fHtiil  Jgrtim€nt$  imehiifg  iki  RtdiMftm 

One  for  800 /»  conrtderatioEi  granti  a 
rcnt-chorge  of  ^%L  ptr  ann.  in  ffc» 
npon  condition p  that  if  the  grantcr 
ftiall  give  notice,  and  pay  in  the  J^ocA 
by  iniialmentSf  <vi^*  joo/.  at  the  end 
of  every  fix  months,  and  {hall  do  this 
during  his  own  life-time ^  the  grant  to 
be  void ;  the  mortgage  ws,i  made 
about  60  years  fince,  when  the  kg:d 
in tt reft  of  money  was  8/.  ^er  (tm, 
and  the  mortgagor  dead  ;  deciced  not 
redeemable,  1$$ 

In  cafe  of  a  mortgage,  no  claufe  ctB 
confine  the  equity  of  redemption  10 
the  life- time  of  the  mortagcr^  or  to 
him  and  the  heirs^  maJe,  or  the  hein 
only  of  hb  body.  169 

Jii'diMftimr,  F^w/afurim 

Exdicquer  annuities  mortgaged  miy  fee 
fold  upcn  notite  without  ^  decree  of 
forecbinrc.  16 1 

Mortgage  of  a  rent  redeciiui.ble  at  t 
greater  diltance  of  ume  lium  a  moA* 

Mortgage 
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barred,  in  regard  they  ought  to  have 
entered  upon  fuch  forfeitarey  and  had 
no  new  title  of  entry  upon  the  death  of 
the  tenant  for  life.  Fage  520 

Crto?. 

Whether  error  lies  on  a  rule  or  award  of 
a  mandamus,  348 

Writ  of  error  on  a  judgment  on  a  man- 
damus no  Juferfedeas  to  a  peremptory 
mandamus.  35 1 

Error  lies  not  on  a  rule  for  a  prohibition. 

ihid. 

After  judgment  in  an  adlion  on  a  policy 
of  infurance,  if  error  is  brought  to 
jVftrit  fuch  judgment  for  want  of 
an  original,  the  court  will  not  permit 
the  plaintiff  to  file  an  original.      412 

Cifaite0. 

Eftatt  in  Fee^Jtmph, 

A  furrender  of  a  copyhold  to  the  ufe  of 
baron  and  feme  for  their  lives,  ^ 
bitredum  ig  aJpgMatorum  of  the  faid 
baron  and  feme  ;  and  for  default  of 
fuch  iiTue,  to  the  right  heirs  of  J. 
this  is  an  cilate  in  tee,  and  not  an 
eftate-tail  in  the  baron  and  feme  ; 
otherwifc  had  it  been  in  the  cafe  of  a 
will.  By  three  judges  of  B.R*  a- 
gainftG««A/J.  70 

If  lands  are  given  to  a  bailard  and  his 
heira,  thongh  fuch  baftard  can  have  no 
bcir  but  of  his  body,  yet  it  is  a  fee- 
fimple.  7^ 

EfiaU  in  Fci-taiL 

A  devife  by  a  father  to  his  fecond  fon  and 
his  heirs  for  ever,  and  for  want  of  fuch 
heirs,  then  to  the  right  heirs  of  the 
tefUtor,  is  an  cflate-tail;  but  had  the 
devife  over  been  to  a  flrangcr,  the 
iecond  fon  would  have  taken  a  fee- 
fimple,  and  ctonfcquently  the  devife 
over  had  been  void.  23 

Bevifc  to  A.  for  life,  remainder  to 
his  firft,  fc^r.  fon  in  tail  male,  and  fo 
on  to  his  fixth  fon ;  and  if  J.  fhould 
die  without  iiToc  male  of  his  body, 
then  to  B,  this  held  to  give  an  eftatc- 
tail  to  A.  to  the  end  that  the  feventh 


and  other  fubfequent  ions  (boold  not 
be  excluded.  Page  $9>  7H 

So  had  the  devife  been  to  A.  for  hie, 
and  if  A,  died  without  ifTue,  then  to 
B.  here  the  fubfequent  words  would 
have  turned  the  exprefs  cftatc  for  lif<^ 
into  an  eftate  tall.  605 

Upon  a  fettlement  A,  is  made  teftant  for 
life,  remainder  to  the  heirs  of  his  body 
by  his  wife  Jane,  and  in  the  fame  Attd 
covenants  not  to  fuffer  a  recovery,  bat 
that  the  lands  fliall  be  enjoyed  ac* 
cording  to  the  limitation ;  A>  does 
fuffer  a  recovery,  and  devifes  the 
lands ;  this  covenant  good  to  bin'd  the 
aflcts;  but  A.  being  tenant  in  tail, 
and  as  fuch  having  a  power  to  fuffer  a 
recovery,  the  lands  devifed.  fhall  not 
be  affedlcd.  104 

One  devifes  lands  for  payment  of  debts, 
and  then  to  A.  for  life,  with  power  to 
make  leafes,  U^c,  remainder  to  the- 
heirs  male  of  the  body  of  A.  though 
this  be  but  the  dcviie  of  a  trufl  and 
executory,  and  exprefl  to  be  to  A,  for 
life,  yet  it  is  an  eiUte^tail  in  A.  bar- 
rable  by  a  fine  and  recovery;  ficuj 
in  cafe  of  marriage  articles  to  fettle 
lands  in  that  manner.  142,  290 

Devife  by  tenant  in  tail  to  a  charity, 
good,  though  no  fine  btf  levied,  or 
recovery  fuffered    previous    thereto. 

•a4» 

Eftate  for  Life^ 

A.  devifed  lands  to  truflees  artd  their 
heirs,  in  truil,  that  the  pro&ts  ihoClld 
be  equally  divided  between  his  wife 
and  daughter  during  the  wife's  life ; 
and  after  her  death  he  dcvifcd  the 
fame  to  the  ufe  of  the  d^iughtcr  in 
tail,  remainder  over,  the  daughter 
dies  before  the  mother ;  this  held  to 
be  a  tenancy  in  common  between  the 
mother  and  daughter  during  the  mo- 
ther's life,  and  that  on  the  daughter's 
death  her  moiety  did  not  refult  to  the 
heir,  but  was  an  interefl  nndifpofed 
of  in  nature  of  a  tenancy  pur  auttr 
n^iey  and  belonged  to  the  daughter's 
adminiflratrix.  34 

Devife  to  A.  for  life,  rcmsunder  to  jiis 

firft  and  every  other  ton  in  tail  male 

fucceflively,  and  for  want  of  ifFue  male 

U  u  2  gf 
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The  plaintiff  recovered  judgment  fn  »n 
r,^\ion  at  law,  but  by  means  of  the 
illncfs  cf  bisjattorney,  who  had  been 
dtibrdertd  In  his  head^  an  original 
WAS  omitted  to  be  £lcd,  and  for  want 
thereof  a  writ  of  error  brought ;  upon 
aiHdavit  of  thbi  the  court  gave  leave 
upon  paying  the  cofts  of  the  writ  of 
error,  to  iile  an  original.  /*,  414,  413 

InflrudtJons  for  an  original  again  It  an 
hundred  for  a  robbery  were  brought 
to  the  ttirfitor  within  the  year^  but 
the  writ  pafTed  the  great  feal  after  the 
year,  though  teftcd  within  the  y^^v, 
fifiz.  when  the  it^ftruflions  were 
brought ;  this  held  good,  being  war* 
ranted  by  the  practice  of  the  curiltor'^ 
oilice*  457 

£^|i^iin.     Vide  ILottDon. 

^^  having  outlawed  B.  brings  a  bill 
again S  B,  and  likewife  tgainil  C\ 
m  Ifudee  for  B4  with  refped  tm  an 
annuity  J  to  fuhje^^  thii  annuity  to  the 
plajndi^'ft  debt  t  the  attorney  general 
ought  to  be  made  a  party,  and  the 
plain  tiif  mull  get  a  leafc  or  grsnt  in 
tlie  court  ofcxchcijuer  from  the  crown, 

44S 
"Where  an  executor  in  truft  was  outlaw 

ed,  and   a  witnefs  prrved  that  he  had 

in^juired  after,    and   could   not   £nd 

faim  !  held  not  ncceiTary  to  make  him 

a  party*  6S4 

Debt  again  ft  the  fheriff  for  an  efcape  of 

one  in  execution  on  an  outlawry  after 

judgment,   may  be  brought  either  in 

the  t£iM  fiiumM  or  at  the  fuit  of  the 

party  oniy-  687 


WHERE  a  papift  is  dSfabled  to 
take  land,  how  hr  equity  will 
he!]3  the  next  proteftant  heir  10  take 
ad  \  in  cage  of  hi*  difibJ  li  tv*  353 

By  thr  ibtute  of  1 1  &  ix  fF.  y  againik 
the  i^rowth  of  pcpery,  1  papifl  under 


eighteen  U  di fabled  to  tske  only  tilf 
conformity  ;  if  above  cigbceeiip  dif- 
abkd  for  ever.  P^^e  3^4 

|3tiTiipberitalU* 

One  dies  indebted  by  bond  more  thxo  all 
Ms  perfona!  allets  can  pay  ;  the  mdow 
ihaU  have  her  6ewa  f^raphertiuitA,  pro- 
vided there  be  real  aiTets  to  facisff 
the  bond.  jzq 

Bfina  paraphrrmMiia  not  devifablc  ai^y 
more  than  heir- looms »  ^jq 

A  general  a^  of  pardon,  the*  with  m 
exception  of  all  offences  and  conteropTs 
profccutcd  at  the  charge  of  any  pri* 
vatc  pcrfon  or  perfons,  yet  held  to 
pardrti  a  contempt  in  muryirtg  x 
ward  of  a  court  of  equity,  696 

t^atol*     Vide  Agntmtnt  FmwpI. 

P^$$l  Evidfnff,     Vide  CtiDf  itC£. 

laarUamcnt  <Aa  of)    Vide  ^tattittft. 

Pri^ilegt  tf  FarliamtMU 

Suing  the  bail  below,  pending  a  writ  of 
error  in  parliament*  h  a  contempt  asd 
breach  of  privilege,  6$j 

A.  and  B.  partners  in  a  goldfrnith't  tnde j 
are  bound  in  a  bond  to  J,  S.  J.  ini 
B.  break  cW  the  partneribip  and  di- 
vide their  tiuck  ;  7,  S,  the  objigee  b 
the  bond,  knows  this,  and  that  / 
took  upon  him  to  pay  the  debts,  ind 
after  a  great  diilance  of  time  bringt  1 
billagainil  the  executor  of  5, ;  yei  he 
{J.  S.)  ihall  recover^  tU 

l^artie^* 

One  feifed  of  lands  in  fee  Wmdt  Kimfell 
and  his  heirs  in  a  bond,  and  dcnfo 
his  kinds  to  7.  S.  in  fee,  and  dies  ;  in 
a  biU  brought  by  the  obligee  in  tk 
bond  to  fubjefl  the  dcvifee  tu  the  pi*- 

ma; 
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and  for  want  of  ifTue  male,  to  his 
daughter  or  daughters  for  the  remain- 
der of  the  term  j  there  having  never 
been  a  Ton,  the  limitation  t6  the 
daughter  was  held  good.         Page  98 

Ji.  on  his  marriage  affigns  a  term  of 
1000  years  in  truft  for  himfelf  for 
life,  remainder  to  his  wife  for  life, 
remainder  to  the  heirs  of  the  body  of 
the  hu (band  and  wife,  Wr.  the  wife 
dies  leaving  ifTue  ;  the  whole  term 
veds  in  the  hufband,  and  he  may 
affign  it.  132 

A  legacy  given  upon  a  man's  dying 
without  ifTue,  to  be  paid  within  fix 
months  after,  the  man  dies  leaving 
ifliie,  which  iiTue  within  fix  months 
after  dies  without  ifTue;  the  legacy 
not  due,  it  not  being  intended  to  arife 
upon  any  remoter  contingency  than 
that  of  the  man's  dying  without  iiTue 
living  at  his  death.  198 

Termor  devifes  his  term  to  A,  for  life, 
remainder  to  fuch  of  his  ifTue  as  A^ 
^ould  appoint,  and  if  J.  die  without 
ilTue,  remainder  to  B,  this  held  a  good 
devife  to  B.  being  to  be  underflood  if 
A,  die  without  ifTue  living  at  his 
death.  432 

One  having  two  nephews  A.  and  B.  de- 
vifes his  pcrfonal  eflate  to  A*  and  B. 
and  if  either  of  them  die  without 
children,  then  to  the  furvivor ;  this 
is  good,  being  to  be  intended  without 
children  living  at  his  death.  534. 

One  devifes  his  perfonal  eftate  to  his  fon, 
and  if  his  fon  die  within  age,  and 
without  ifTue,  then  to  go  to  the  teHa- 
tor's  brother ;  the  fon  fhall  have  the 
produce  of  the  perfonal  eftate,  and 
only  the  capital,  in  cafe  of  the  infant's 
death,  l^c*  fhall  go  to  the  brother. 

500 

One  pofTefied  of  a  peHbnal  eflate  devifes, 
that  if  his  wife  die  without  ifliie  by 
him,  then  80/.  fhall  be  paid  to  his 
brother ;  this  good,  even  though  the 
brother  dies  inr  the  life  of  the  wife. 

563 

Devife  of  a  trufl  of  money  on  failure  of 
ifTue  generally,  or  a  bond  or  covenant 
to  pay  money  on  inch  failure,  good^ 
fecui  of  a  limitation  of  ^  term.    566, 

750 


One  poflcfTed  of  a  term  fox  years  devifes 
it  to  A.  and  B.  and  if  either  of  them 
die  and  leave  no  heir  of  their  refpec« 
tive  bodies,  then  to  C  this  held  a 
good  limitation  to  C.  if  A,  or  B.  left 
no  ifTue  at  their  death.         Page  664 

A  devife  of  a  term  for  years  to  one  for  a 
day,  or  an  hour,  is  a  devife  of  the 
whole  term,  if  the  limitation  over  is 
'  void,  and  it  appears  at  the  fame  time 
that  the  whole  is  intended  to  be  diA 
pofed  of  from  the  executor.  665,  666 

Devife  of  400/.  to  A,  and  if  he  die 
without  ifTue,  then  to  J^,  this  good, 
and  to  be  intended  if  A.  die  without 
iiTue  living  at  his  death •  748 

CtiiDence  wxt  parol  CMOence. 

Parol  proof,  provided  it  be  plain  and 
indifputable,  admitted  in  cafe  of  a 
will  of  a  perfonal  eflate,  efpecially 
where  it  is  only  to  rebut  an  equity 
arifing  by  implication.  9>  i  i6 

Parol  evidence,  when  concurring  with 
the  conveyance,  and  only  to  rebut  a 
pretended  refulting  trufl,  admitted  to 
fhew  the  intention  of  the  party      1 1 3 

Under  fome  circumflances  the  plaintiff 
himfelf  has  been  allowed  a  good  wit- 
nefs ;  as  where  a  witnefs  at  the  time 
of  his  examination  was  difinterefled* 
but  afterwards  became  interefted  and 
plaintiff  in  the  caufe,  his  depofitions 
were,  notwithHanding,  allowed  to  be 
read.  288 

So  where  the  furviving  witnefs  to  a  bond 
was  made  executor  to  the  obligee ;  in 
an  a£Uon  brought  by  him  on  the  bond^ 
evidence  was  admitted  to  prove  the 
plaintiff's  hand.  289 

In  what  fpecial  cafes  the  anfwer  of  one 
defendant  may  be  read  againft  an- 
other. 300 

A.  a  freeman  of  London ^  purchafes  an 
eftate  in  the  name  of  B.  but  no  tru0 
ii  declared,  A.  dies,  and  B.  gives  ^ 
declaration  of   trufl;    this  is  good* 

321 

A  witnefs  dies  after  having  been  exa- 
mined, but  before  fuch  examination 
is  figned  by  him ;  the  depofitions  jio 
evidence.  ^  414 

But  yet  where  the  defendant  after  oob^ 
lication  examined  a  witnefii^  ana  oa 
U  u  3  tha 


r 
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eofidude  to  the  country^  and  net  to  | 
the  cotjrt-  Pa^t  z%t 

By  imparlit^g  generally  the  jurifdifljon 
h  ^tJttJiuedj  ard  no  foreign  flea  will 
be  received  afterwards.  ^j^ 

A  bequcA  to  one**  /tffff  reUrion*  how 

ccjnftroed.  327 

See  Cffofltfon  cf  Q3to;%a^ 

Liberty  i>t  the  Refh  \t\  MtMr/ix  h  1^^lh- 
in  the  patlOi  of  Sr*  Pti»JfAn*s  in  the 
IfV^,  IcMf^f^n,  and  cont/ibutej  a  fifth 
towardi  the  repairs  of  the  (^id  church  ; 
but  having  diltind  overfeera,  and 
maintaining  its  poor  feparately,  is  not 
enritlrd  to  a  fhare  of  the  charirtes  given 
by  mil  or  deed  lo  the  poor  of  Kt, 
jittft/ittihf  though  entitled  to  a  fifth 
p{  all  collc^tooi  made  at  the  church- 
door  nr  at  far ramenti.  669 

Before  the  Aatute  of  43  Ettx.  noftich  ot- 
Eccr*  as  overfeer^  of  the  poor..       670 

pf ufctts  0;  1^^0)9100110  Ut  Cbit&rcit. 

St(?  alfo  tjtie  ^itttcttance.  See 
Li^mks  ©r  Ptrihni  ^tfti4  under  title 
iLci^aCP.  Sec  TtuJTi  fcr  tftijing  Pr.r- 
tsiHS  jTtrd  Pajfmetjt  0/  Pt&ts  under  title 

A  tnsn  has  one  daughter  to  whom 
ft  ceo/*  is  fee  n  red  by  marriage  fettle- 
Uic^nt,  and  afterwards  he  gives  her 
gcco  A  by  his  will  for  her  portion ,  and 
tooi  *  ffr  annum  ;  though  the  daogh- 
ler  when  of  age  may  eled  which  por- 
tion ihe  pieafcs ;  yet  Ihc  ihall  have  but 
one  SqooA  1+7 

The  eldcft  daughter,  where  there  is  a 
(ofij  or  where  the  ertate  by  a  fLntfe- 
mcnt  goes  all  to  a  remniuderman*  is  n^ 
a  younger  child  in  equity,  and  as  futh 
entitled  to  a  flure  of  iheprovifion  ap- 
jKiinted  for  younger  children.  244^45 1 

Wheie  a  father  i^  bound  to  give  a  por- 
UQU  with  his  ehildj  and  iifterwardi  by 
hi*  will  gtxes  a  legacy  10  fuch  child 
of  a^  grt-at  or  greater  value  4 ban  the 
portion  ;  this  Ihall  be  taken  in  fatif- 
i;tdion  of  the  portion-  299 

Ifi  a  term  raiTed  to  fecure  a  dnughter*s 
per:::.::,  ii.c  irulis  were  ded^urd^  that 
if  the   hnihand  lliould    leave  no  heir 


male  by  the  marnage,  uid  ftooM 
leave  a  daughter  or  daughters,  fheq 
the  truftees  were  to  raifc  ponioni  pay- 
able to  daughters  *t  twenty -one  or 
marri^ige ;  provided  that  if  the  hnJ^ 
band  ihould  die  wirhotit  leaving  t 
daughter  living  at  his  death,  then  the 
itrm  to  ceafe  i  there  is  no  ilTue  igalc 
by  the  marriage,  but  there  is  a  danjEfh* 
ler  who  attains  twenty-one  and  ttur- 
ries  i  the  mother  dies,  and  the  daugh- 
ter alfo  dies  in  the  father's  life  timf, 
kaving  ifTue,  her  husband  admin iHen 
to  her,  he  flsall  have  no  porcion,  P^p 

401 
Trult  of  a  term  to  raife  portions  out  of 
rent5  and  profits,  to  be  paid  as  foon  n 
conveniently  might  be  ;  by  virtue  of 
the  wordv/ro^/i  truftees  may  fell  or 
mortgage  ;  Jeim  if  iaid  a^ittuti  profiti. 

ProviHon  for  children  w  ^i  leiciua,  ihall 
extend  to  children  alrt^dy  ^^^tUff*  426 

Term  created  for  di*ughiers  portiooj, 
commencing  after  the  death  of  tbt 
father  and  mother,  upon  truH  to 
raife  the  portions  yV&iif  am^ afifr  thi 
remmewtimiMt  a/  the  term  ;  fkiher  diet  4 
leaving  a  daughter  ;  decreed  the  por- 
tion is  veiled,  but  not  raifablc  during 
the  life  of  the  mother.  44I 

Father  by  will  give*  a  portion  of  500  A 
and  afterwards  in  his  life-time  give* 
her  300/*  for  her  portion  in  majriagr, 
and  four  year^  afterwards  dies  with- 
out revoking  the  will;  the  hnlband 
IS  a  bankrupt  j  the  aflignces^  not  en- 
titled to  the  500/.  legacy,  nor  my 
part  thereof.  63l, 

A  reverfionary  term  decreed  (though 
wthBntiit  itiri&)  to  be  fold  for  raifiag 
a  da u^hier^s  portion,  ^07 

l^oiBhittt^.       ^tt    alfo    LimitiaiwmM  if 

Whether  apolHbility  be  notafiignableby 
the  comnufftfiners  of  bankruptcy*  3BJ 

A,  devifes  a  term  for  years  to  B.  for  life, 
renjalnder  to  C.  who  in  the  life  of 
B*  devifes  his  remainder  to  D*  thii 
is  'A  good  dcvife,  thfuigh  of  a  po&bili- 
ty,  wild  an;tjunts  in  cc^uliy  lo  ::  i: 
claration  by  will,  that  C.'s  executon 

Ihalt 


A  Tabu  rf  the  Principal  Afattm. 


notaHUa  in  divers  diocefes,  if  he  (hew 
proof  of  the  will  in  the  fpiritnal  court 
of  one  of  the  ordinaries,  this  is  not 
good*  but  in  fuch  cafe  the  proof  mud 
be  in  the  archbishop's  court.  Page  766 
See  more  of  Executor  under  f^eitv  and 
Matters  contro^ertid  ietit/een  tbt  Heir 
and  Executor. 

la  what  Cafes  an  Executer  JhaU  he  9nlj 
a  Truftee. 

Where  an  executor  has  an  exprefi  lega* 
cy,  the  court  of  chancery  looks  upon 
him  as  a  truftee  with  regard  to  the 
undifpofed  furplus,  and  will  make 
him  account  for  it  to  tke  next  of  kin, 
although  the  fpiritual  court  has  no 
fuch  power.  7 

Though  in  all  fuch  Cafes  parol  proof 
may  be  admitted  to  fhew  that  the 
teftiitor  intended  to  give  his  furplus  to 
his  executors,  this  being  onjy  to  rebut 
an  equity  arifing  by  implication  in 
favour  of  the  next  of  kin.  9*  '  >  5 

Where,  on  a  bill  brought  by  the  next  of 
kin  for  a  diftribution,  the  executor  in 
his  anfvvor  waived  the  benefit  of  the 
furplus,  by  miflakeof  the  law  in  that 
po»nc,  he  being  able  to  prove  the  te- 
ila tor's  intentions  to  give  him  the  fur- 
plus,  yet  he  was  denied  to  amend  his 
anfwer.  297 

One  dcvifed  lands  to  his  executors  (who 
were  no  relations  to  him)  and  the 
furvivor  of  them,  to  fell  for  the  beft 
price,  and  to  pay  his  debts,  legacies 
and  funerals,  fo  far  as  the  fame  would 
extend*  giving  legacies  to  his  heirs  at 
law,  and  100/.  to  the  children  of 
one  of  the  executors,  but  nothing  to 
the  executors  themfelves;  in  fuch 
cafe  the  executors  were  looked  upon 
as  truftees  for  the  heir  at  law  after 
debts  paid.  590 

An  executor  has  an  exprefi  legacy,  and 
fo  have  the  next  of  kin,  but  no  dif- 
pofition  of  the  furplus;  the  latter 
decreed  to  have  it*  544 

In  which  cafe  fee  alfo  iereral  inftances 
where  an  executor*  though  a  wife* 
has  been  decreed  to  diftribute. 

If  I  make  A,  my  executor,  and  fay  no 
more*  and  J.  dies  inteftate*  without 
difpoiing  in  his  life*time  of  fgch  per* 


fonal  eftate*  my  next  of  kin*  and  not 
his,  ihall  have  adminilbation  de  tonh 
mn,  together  with  all  my  perfonal 
eftate ;  /ecu/  where  I  make  A,  my 
executor,  and  give  him  all  my  per* 
fonal  eftate.  Page  55  j 

Hpw  to  accomst* 

Two  executors  join  in  a  receipt  for  mo- 
ney which  is  actually  received  by  one 
of  them  only*  both  liable  to  creditors* 
but  not  to  legatees ;  but  where  two 
truftees  join  in  a  receipt*  the  money 
being  paid  to  one,  only  the  receiving 
truftee  (hall  be  charged,  83*  241 

Where  an  executorputs  out  money  with- 
out the  indemnity  of  a  decree*  upon 
a  real  fecnrity*  which  at  that  time 
there  was  no  reafon  to  objedt  to*  but 
afterwards  fuch  fecurity  proves  bad ; 
he  is  not  accountable  for  the  lofs*  any 
more  than  he  would  have  been  en- 
titled to  the  profit,  liad  it  continued 
good.  14X 

An  executor  pays  the  aflets  of  his  tefta- 
tor  into  the  hands  of  a  banker  his 
co-executor*  whom  the  teftator  ufed 
to  intruft  with  his  money*  after  which 
the  banker  fail'd  ;  the  executor -not 
chargeable  with  this  lofs.  243 

A  mortgage  comes  to  an  executor*  who 
receives  the  money  and  pays  it  away 
to  his  teftator's  creditors*  afterwards 
it  appears  that  the  mortgage  has 
oeen  fatisfed  in  the  teftator's  life* 
time;  the  executor  muft  refund* 
though  he  had  before  paid  the  money 
away  in  debts  which  he  had  not 
otherwifc  affets  to  pay.  355 

So  if  an  executor  recovers  a  debt*  and 
pays  the  teftator's  debts  with  it*  after 
which  the  judgment  recovered  by  hin^ 
is  reverfed  in  error ;  he  muft  reftora 
the  money  to  the  plaintiff  in  error* 
and  his  having  paid  it  zwty  in  debtt 
will  not  excu^  him.  357 

Cnioatioa  of  aiOiW.  see  alfo  ffiUll. 

Articles  conftrued  againft  the  wordi  for 
the  fake  of  the  intent  |  at  where  die 
wife's  portion  was  to  be  laid  oitf  in 
land  to  be  fettled  on  hufband  and 
wife  and  fhe  heirs  of  their  bodies^ 

Uu4,  and 


Whetlicf  till?  king  Hai  power  to  make  a 

man  a  peer  again  ft  his  will.   Pagi  59a 

Upon  an  autUwry,  the  crown  is  not  a 

uuilcc    for   the    plain tiflT,   but  it  is 

mrrely  ix  gratia  ihat  a  grant  is  made 

nm  of  the  gooda  of  the  perfoti  outlawed  to 

^v  the  pliLintiiFin  fattslii^ian  of  his  debt. 

B*  690 

f^^tfcnutton  ta  a  Cl)urct»  o^  Chattel. 

The  baUtiing  and  endowing  of  a  church 
originally  entitled  one  to  the  patron- 

»g«;  ,  774 

I'/Uie  impropriator  of  a  parllh  has  no 
■Ljtghc  to  nominate  a  preacher  to  every 
^B chapel  within  the  pari^»  much  lefs  is 
l^'^ii^  con> pet i able  fo  to  do,  £^iW* 

'^©iie   may    buiLd  a   private  chapel  for 

him  (elf  and  neighbours,  or  for  hijn* 
^  ^If  and  twenty  neighbours,  and  this 
H-  will  not  give  the  parfon  a  right  to 
^^  ttoxulai^te  a  preacher  there.  /^iV. 

I 


t&;ftiticge«  See  parlfamcnt* 

|5|0barc*    See  under  title  MiiiU 


If  the  p3rt\^'s  elerk  in  court  be  dead,  no 
procefs  can  be  taken  out  againU  the 
party  until  he  has  appointed  a  new 
clerk  in  court,  for  which  purpofea 
Jubpa^ns  ad  facknd^  ^tHrn  inuft  be 
taken  out,  the  leaving  of  which  at 
the  hoafe  of  the  -^d^tVf  is  good  fcrvice* 

A*  being  beyond  Tea  fues  5.  at  law,  who 
brings  a  bill  in  equity  againft  A*  the 
court  will  order  that  fcr^^lce  on  the  de- 
fendant's attorney  at  law  fitall  be  good 
f4,-fvice,  but  not  that  fuch  attorney 
ftrall  put  in  his  anfwcr  without  oath. 
Jgtf*  \i  the  defendant  was  in  an  enemy's 
country  where  no  commilTion  could  go 
to  take  the  anfwcr  525 

They  only  are  defendants  to  a  bill  a- 
gain  ft  wh  om  p  roccf*  is  pray e  i ,       593 

Siqmjifitfhtt, 

UTierhcT  a  grantee  of  a  fee* farm  rent 
maydiftsnin  for  the  fame  upon  lands 
under  lequeltration.  307 


Firit  proce^  of  contempt  a^aioA  a  me* 
nial  fen'anr  of  a  peer  of  the  realm  Is 
a  fcqucilration  mji^  as  agalnil  the  peer 
himfeLf»  P^£i  551 

Procuraltons  are  due  of  commoa  right 
for  the  biihop ,  or  his  vicar  the  arch- 
deacon's inilruding  die  clergy,  an  J 
properly  demand  able  of  the  curate,  in 
cafe  of  an  impropriatioii,  ia  the  eccle- 
tallica!  court.  657 

)d|0^ibltfoiu 

In  vacation -time,  on  the  fpirinial  or 
oihrr  court's  exceeding  their  jurif- 
di^ion,  the  court  of  chancery  will 
grant  a  prohibition-  4^,  4^5 

l^^opottion.    Vide  alfo  3lfetise* 

Where  there  was  tenant  for  life,  remain- 
der to  an  infant  in  uit^  remainder  to 
tenant  for  tifc  in  fer,  the  court  would 
not  value  the  life  eilate  at  more  than 
one  third.  6jo 

l5urC(^ffi,  ^  diftinguifired  fr^m  Dif€tm^ 

vide  ^eir. 
fSutcbate  anu  piircbafrr 

On  cafu allies  happening  between  the 
articles  for  a  purchafc  and  the  fealing 
of  the  conveyance,  who  iball  bear  the 
lofs.  oi 

In  marriage  articles  the  iflue  to  be  con- 
iideredas  purchafcrs,  145,^91 

A  pur  chafer  before  a  mailer  fubmitting 
to  lofe  his  depofit^  i^  not  bound  to 
proceed  in  the  puixhafe-  j4| 


T  T  7  HE  R  E  the  fuit  was   frivolous., 

VV     a  quaker  defendant    allowed  to 

put   in  his   anfwer  without  oath  or 

aftirmation.  m%% 


Seal 
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be  conftrued  to  have  faieen  done  as 
guardian  only ;  /ecus  where  the  pa- 
rent continues  to  take  the  profits  after 
the  child's  coming  of  age;  for  this 
may  be  conffanied  a  trull  for  the  pa- 
rent. Page  111,  608 

The  father  covenants  to  fettle  an  eftate 
on  the  marriage  of  his  fon,  who  pri- 
vately agrees  to  repay  fo  much  out  of 
it  to  the  father;  the  fon  being  in 
fuch  cafe  under  the  awe  of  his  parent, 
and  not  fuppofed  to  adl  freely,  equity 
will  relieve  againfl  fuch  private  agree- 
ment. 121 

A  fbn  in  plentiful  circumftances  gives  his 
father  a  bond  to  pay  him  1 20  /•  an- 
nuity for  his  life  ;  if  done  freely,  and 
without  coercion,  good;  and  what 
words  or  circumdances  will  not  be 
conftrued  a  coercion.  607 

If  a  father  in  low  circumilances  endea- 
vours to  marry  his  own  child  to  one 
who  has  an  eftate  not  any  ways  pro- 
portionable, the  court  of  chancery 
will  interpofe*  705 

Jttufaxm  Bent.  See  Title  IDiftxttB, 
and  Sent.  Fet-fimple  and  Fee-tail. 
See  Cttatecf. 

Hint. 

A  fine  cannot  be  levied  of  money  agreed 
to  be  laid  out  in  land  and  fettled  in 
tail ;  but  a  decree  can  bind  fuch  mo- 
ney equally  as  a  fine  could  the  land. 

130 

Though  a  fine  levied  by  leflcc  for  years, 
or  at  will,  be  void,  yet  it  is  otherwife 
where  levied  by  one  havbg  a  defeafi- 
ble  right,  and  fuch  leflee  joins  with 
them.  520 

iPoifeitttre. 

Father  gives  his  ion  40/.  upon  con- 
dition that  he  does  not  dlfturb  his 
truftees ;  on  the  truftees  applying  for 
an  execution  of  the  trufl,  the  fon  de- 
creed either  to  join  in  a  fale  of  the 
premiifes,  or  elfe  to  forfeit  his  40/.  le- 
gacy. 136 

How  far  equity  will  affift  one  to  take 
advantage  of  a  forfeiture.  353 


Foreign  laws  and  cuftoms,  as  of  France, 

Holland  &c.  muil  be  proved,   elfe  the 

court  cannot    take  notice  of  them. 

Page  j^ll 

Foreign  Plea, 

No  foreign  plea  to  be  admitted  after  a 
general  imparlance.  477 

iFrauo. 

CoUttfion,  Covin,  Concealment,  Impojstion, 
vide  alfo  under  title  9>eeD8  ;  Under'»^ 
hand  Agreement  under  title  3gtee> 
tncnt ;  vide  Catching  Bargains  under 
title  l^efr. 

Devifee  under  a  will  defectively  execu- 
ted, reprefents  the  will  duly  executed 
and  for  a  fmall  fum  gains  a  releafefrom 
the  heir ;  releafe  fet  afide,  239 

Where  there  is  either  fupprejpo  «veri  or 
fnggeftiofalji,  it  is  good  reafon  to.  fet 
afide  any  grant  or  releafe.  ibid^ 

A  will  of  land,  may  be  good  at  law,  as 
being  well  executed,  and  yet  fet  afide 
in  equity,   as  if  obtained  by  frauds 

288 

Where  an  executor  proves  a  will  of  a 
pcrfonal  eftate  wherein  one  of  the  le- 
gacies is  forged,  the  executor  has  no 
remedy  in  equity  for  this  fraud,  but 
ought  to  have  proved  the  will,  with  a 
fpecial  refervation  as  to  that  legacy. 

388 

Where  the  firft  mortgagee  is  a  witnefs  to 
the  fecond  mortgage,  tho'  noadlual 
proof  of  his  having  known  the  con- 
tents thereof,  yet  fmce  it  will  be  pre- 
fumed  that  he  might  have  known  the 
fame,  this  fhall  poftpone  him.       394 

One  makes  a  voluntary  fettlement  on 
her  nephew,  keeping  the  deed  in  her 
cuftody,  and  in  the  faid  fettlement 
there  is  no  power  of  revocation ; 
afterwards  the  father  of  the  nephew 
by  ftealth  gets  an  attefted  copy  of  the 
fettlement,  and  then  the  aunt  having 
burnt  the  deed,  fettles  the  premifles 
on  another  nephew ;  the  firft  nephew's 

bill 


jffatU  0/tht  Ptindpdt  Msiiirr* 


fon  by  the  msrmge  in  tail  tnalf,  rc- 
tni^iiider  to  the  firft,  £^r.  fon  by  any 
oiher  wife,  remainder  ovfri  r  fon  is 
born  and  of  age*  the  wife  df  ad,  and 
there  arc  no  otherfons  by  a  fubie<|iicnti 
marriage  J  the  truH  for  ]jref<rr%'iiig  con* 
tingcnt  tcmainders  d«!fcends  to  an  in- 
fant ;  if  for  the  benefit  of  the  family, 
rquiiy  will  decree  the  infant  truftcc 
10  join  10  a  leco v  tt^*  F^gt  536 

A  will  cannot  operate  as  a  releafe.      S  5 

Ko  rrafon  to  fet  aftde  a  rrleafe  becaole 

^     .the  party  rcleafing  had  a  right ;  fetus 

^    if  ignoiant  of  his  right,  or  if  the  (ame 

was  canceaJtd  from  him,      259,  7  28 

jff  U   thi  Chiid  if  a  Frteman^f  rtlmfing 
hh  Orpbanagi  P^rtg  fcc    lUidcj:  title 

Sent-    See  alfo  Mamn  cmrtrffvtrttd  h- 
/ufftn  tki  Heir  am  J  Sxtcuf^Tt  under 

Le^or  die&  on  Mickatlm&i  day,  and  be- 
fore fun -fet ;  th?  heir  or  jointrefs,  not 

*  tiie   executor,    ibaJl   have   the    rent. 

^^  »77 

J^v,  If  the  IcfTor  had  died  after  ftin-fet, 

and  before  midnight,     'W,] 
If  the  tenant  had  paid  the  rent  on  the 
day,  the  payment    had    been    good, 
tho*  the  lefTor  had  died  before  fnn- 

*  fet ;  bat  the  executors  to  account  for 
this  to  the  jointrefs*  i^id* 

Where  leilbr  reCervrs  a  rent,  and  dies  on 
the  rent-day  nbout  twelve   at   noon^ 

*  if  the  Jeafe  mutl  determine  by  his 
death,  the  rent,  rather  than  be  loft, 
ihall  ^o  to  his  cjceeutois ;  Jum  if  the 
leafe  h  to  have  a  continuance,       i8o 

Tcnani  for  life  Icafcs  for  years,  render- 
ing rent  half-yearly,  and  dies  in  the 
middle  of  the  half-year;  equity  will 
not   apportion  the  rent  aa  to  time. 

nde  Guism  \  l  Geu*  i,  by  which  rent  is 

apportioned  in  point  of  time, 
y.  S.  Irifce  of  land  to  him  and  hb  heirs 

/or    three    lives,    aihgn*'  the  whole 


cftate,  referving  a  rent  to  him  and  his 
executors,  and  di<*3 ;  his  executorj^ 
and  not  his  heirs,  arc  entitled  to  the 
«iit.  Fmgt  551 

Fte-fmm  iUmif 

Patentees  of  fee- farm  rtnts  Hav«  the 
fame  power  of  diflref*  as  the  king  had, 
and  fo  may  diilxain  on  otter  lands  of 
the  tenant,  tJiough  not  fubjeci  to  tie 
rent,  hut  not  on  fuch  other  laiuU  sa 
are  let  out  by  the  tenant,  or  attended* 
^,  If  they  may  dillrain  on  oihn 
lands  of  the  tcuant  vaidef  le<|ueiira- 
tioil,  306,  307 


An  owner  of  a  quit-rent  ought  to  pay 
taxes  in  proportion  only  to  what  the 
land  pays  ;  but  if  the  matter  has  been 
examined  by  the  comjBiffioners  of  the 
Imid-tax,  this  couil  will  not  re- 
examine it.  ^ii 


IBtbe^tfRs- 

On    the  plaintiff's  petition    to   rehear^ 

the  cauTe  is  open  with  refpeft  to  him 
a^  to  thofc  parts  only  complained  of 
in  the  petition  J  whereas  the  defend- 
ant is  at  liberty  to  object  againll  every 
part  of  it*  300 

iSeb^cation. 


fee   under  title 


An  appointment  by  deed  of  particular 
annuities  to  be  paid  out  of  nn  office, 
u  in  its  nature  revocable,  loi 

Of  two  voluntary'  fettUments,  if  the  f  rft 
is  made  without  a  power  of  revocation 
againtt  the  intent  of  the  party,  the 
fccond  llialt  prevail,  '  581 


A&f  l[« 
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fidefadon  of  blood,  a  voluntary  con- 
veyance of  a  copyhold,  or  other  eftate» 
vui  not  be.  helped  in  equity  againft 
.the  heir.  ^  Page   354 

Onefeifed  of  lands  in  fee  binds  himfelf 
and  his  heirs  in  a  bond,  and  having 
devifed  his  lands  to  J,  S.  in  fee,  dies ; 
in  a  bill  brought  by  the  obligee  to 
fubjeft  the  lands  devifed,  the  dcvifor's 
heir  mnft  be  made  a  party.  99 

tn  a  devife  to  a  man  and  his  heirs,  the 
word  heirs  is  ufed  only  to  meafure  out 
the  quantity  of  eilate  -which  the  de- 
vifee  is  to  take,  and  not  as  a  word  of 
purchaie ;  for  which  reafon  if  the 
devifee  dies  in  the  life  of  the  devifor, 
his  heirs  (hall  not  take.  397 

An  heir  at  law,  or  heir  male  to  the 
honour  of  the  family,  if  probable 
caufe  to  contend  for  the  family  eftate, 
ihall  not  pay  colls.  48 1 

One  feifed  in  fee  mortgages  to  A,  and 
afterwards  binds  himfelf  and  his  heirs 
by  bond  to  A.  and  dies  ;  if  the  heir 
comes  to  redeem,  he  muft  pay  the 
bond-debt  as  well  as  the  mortgage ; 
but  if  the  heir  afligns  the  equity  of 
redemption  to  J.  S.  he  (hall  redeem 
upon  payment  of  the  mortgage  only, 

77$ 
Devife  to  A,  for  life,  remainder  to  the 
right  heirs  of  J.  S.  (then  living ;)  the 
fee-fimplc  deicends  to  the  heir  at  law 
of  the  teflator  until  the  contingency 
happens.  516 

An  heir,  in  an  adUon  brought  againft 
him  by  a  bond-creditor,  is  fued  as 
for  his  Own  debt  in  the  Met  and  Je^ 
tinet  I  and  before  the  ftatute  of  4  {^f  5 
IT.  ^  M.  cap.  14  on  his  having 
aliened  before  adtion  brought,  was 
refponiible  in  equity  for  the  value  of 
the  land  aliened,  777 

Matters  controvert e  J  ietmaeen  the  Heir  and 
Executor. 

Hangings,  chimney «- glafles  or  pier- 
glaifes,  as  matters  of  ornament  and 
furniture,  go  to  the  executors,  and 
not  with  the  houfe  94 

Wher^  money  put  out  on  fecurities  was 
by  marriage  articles  aligned  in  truft 
to  be  invelted  in  land  and  fettled  on 
the  hofband  for  life,  remaindcc  to  the 


wife  for  life,  remainder  to  the  firfl 
and  every  other  fon  in  tail  male,  re- 
mainder to  the  daughters  in  tail,  re- 
mainder to  the  right  heirs  of  the 
hufband,  and  the  hufband,  having 
altered  iom^  of  thefe  fccariries,  and 
put  them  out  in  trufl  for  himfelf  bis 
executors  and  adminiftrators,  devifed 
his  real  efUte  in  the  county  and  city 
of  York  and  elfewhere  in  Great  Bri-* 
tain,  to  J*  S.  but  gave  his  perfonai 
eftate  and  all  his  fecurities  for  monies 
to  his  wife,  whom  he  made  executrix, 
and  afterwards  died  without  ifTue; 
decreed  that  as  to  the  money  on  fuch 
fecurities  as  had  not  been  sdtf  red  by 
the  hufband,  this  was  by  the  articles 
turned  into  land,  and  ihouki  defcend 
to  the  heir ;  but  that  with  refpeft  to 
the  fecurities  which  were  altered  by 
the  hufband,  and  the  money  placed 
out  in  truft  for  himfelf,  ^c,  thefe 
fhould  pafs  to  the  wife  as  perfonai 
eftate.^  page  172 

Leffor  dies  on  Michaelmas-dey  and  be- 
fore fun-fet,  the  heir  or  jointrefs,  not 
the  executor,  fhall  have  the  rent.  177 

But  if  the  tenant  had  paid  the  rent  on 
the  day,  the  payment  had  been  good, 
tho'  the  leftbr  had  died  before  fun-fct, 
but  his  executors  to  account  for  this 
rent  to  the  jointrefs.  1 80 

^gere  tamen. 

One  fettles  lands,  on  his  marriage,  on 
himfelf  and  wife,  and  iftue  of  the 
marriage,  and  conveys  bankers  align- 
ments which  are  but  perfonai  eftate  ta 
truft,  declaring  the  profit  thereof  to 
go  to  the  fame  perfon  as  by  the  lettle- 
ment  would  be  entitled  to  the  land, 
and  if  the  annuity  fhall  be  redeemed 
by  parliament,  the  money  to  be  in- 
vefted  in  land  and  to  be  fettled  to  the 
fame  ufes ;  thefe  annuities  an4  bank- 
ers aflignments,  after  the  wife's  death, 
fhall  go  to  the  heir,  and  not  to  the 
executor.  205 

An  incumbent  of  a  church  purchafes 
the  inheritance  of  the  advowfon  and 
dies  J  his  heir,  and  not  his  fxecutor, 
fhall  prefcnt.  364 

Where  money  is  covenanted  to  be  laid 
out  in  a  purchafe  of  land  to  be  fettled 
on  A.  in  fee;  on  A*i  dying  before 
the  money  is  laid  out,  his  heir,   and 

not 
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not  his  executor  (hall  have  it. 


Page 

483 


But  if  i^.  himfelf  has  received  any  part 
of  the  money,  this  is  a  good  payment, 
and  Ihall  not  be  repaid  by  the  execu- 
tor to  his  heir.  483 

So  on  A.'i  death,  his  heir  Ihall  recover 
the  remainder  of  the  money  not  re- 
ceived by  him.  thid. 

In  like  manner,  if  ^.'s  heir  is  an  infant, 
and  the  remainder  of  the  money  is 
decreed  to  be  brought  into  court,  it 
ihall  be  looked  upon  as  land.         486 

J,  S*  kflce  of  land  to  him  and  his  heirs 
for  three  lives,  afligns  over  the  whole 
cllate,  referving  a  rent  to  himfelf,  his 
executors,  and  dies ;  his  executor, 
and  not  his  heir,  fhall  be  entitled  to 
the  rent.  555 

See  more   under    ISetlt,  and    Perfonal 
EJsate. 

Heir,  catching   Bargains, 

Devifee  under  a  will  defectively  executed 
reprefentt  the  will  as  duly  executed, 
and  for  a  fmall  Turn  gains  a  releafe 
from  the  heir  ;  the  releafe  fet  aiide. 

239 

A  {on,  who  after  his  father's  death  is  a 
remainder-man  in  tail,  fells  his  re- 
raaindcr  at  an  under  rate ;  the  court 
fet  alide  the  conveyance,  310 

I^OtC^pot.  Vide  HotlDon. 

In  an  allien  againft  the  hundred  for  a 
robbery,  where  the  fuit  muft  be  com- 
menced within  a  limited  time,  or  if 
the  lime  be  {o  I'jlt  elapfed,  as  that  the 
ilatute  of  limitations  would  be  a  bar, 
were  the  judgment  to  be  reverfed,  the 
court,  after  a  writ  of  error  brought  to 
xevcrfc  the  judgment  for  want  of  an 
original,  will  give  the  party  leave  to 
file  one  ;  /ecus  where  the  plaintiiF  may 
he2in  a  new  action.  412 

L.iliut lions  for  an  original  againft  an 
hunilrtd  for  a  robbery  were  brought 
to  the  curfitor  within  the  year,  but 
the  writ  pilled  the  great  feal  after  the 
year,  though  teftcd  within  the  year,' 
\z'iz.)    wiicn   the    inflrudUons    were 


brought ;  this  held  good,  being  war* 
ranted  by  the  pradicc  of  the  cnrfitor*! 
office.  Page  437 


I 


N  the  courts  allowing  xnaintenaooe 
out  of  a  Jew's  eflate  to  his  daaghler 
turned  protellant  by  virtue  of  i  Jbn^^ 
cap,  30.  it  is  no  objefUoB,  that  die 
daughter  is  above  forty  years  of  age, 
or  married,  or  that  the  jew  is  dead. 


3mpitcattoti, 

E^afe  hj  ImpUcaticn. 

No  eftate  raifed  by  implication  in  a 
will  (hall  deftroy  an  exprefs  eibte; 
as  where  a  devife  was  to  A.  for  life, 
remainder  to  his  firft  and  every  otkcr 
fon  in  tail  male,  and  for  want  of  iflac 
male  of  ^.  remainder  over;  this  gave 
no  eftate-tail   to  A.    by    implication* 

54»  335 
^/cre  autem,  tz^ 

8aus  where  the  limitation  i*  not  carriri 
over  to  al!  the  fons,  lincc  if  :he  father 
were  not  to  have  an  eltatc-tail,  fuch 
fon  as  is  not  mentioned  in  the  limita- 
tion would  be  excluded,  59 
Et  <vide,  754. 
Where  a  perfon  is  entrufled  to  convey  a 
fee,  he  muft  confequently  and  by  nc- 
cefTary  implication  be  fuppofeJ  to 
have  a  fee,  171 
Devife  of  land  to  the  tcftator's  fecond 
fon  for  his  life,  he  or  his  heirs  paying 
a  rent  thereout  to  the  eldeil  fon  for 
his  life,  and  after  the  death  of  the 
fecond  fon  and  bis  'wife,  remainder  to 
the  firft,  i^c.  fon  of  the  fecond  fon ; 
the  wife  of  the  fecond  fon  had  an 
eftatc  for  life  by  implication.         471 

3lncttmb^nce8.  Vide  ^ccuricfcs. 

3!nfatit. 

One  devifes  1000/.  to  be  laid  oat  b  a 
porduie  of  land  in  fee  iw  the  benefit  of 
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A,  B.  and  C.  and  their  heirs,  equally 
to  be  divided ;  ^.  dies  leaving  an  in- 
fant heir;  £,  and  C.  may  eled  to 
have  their  ihare  of  the  money  paid 
them,  but  the  infant  cannot.  P*  389 
Where  a  decree  mjl  caufa  is  had  againft 
an  infant,  on  the  infant's  coming  of 
age»  and  before  the  decree  made  ab- 
folute,  he  may  put  in  a  new  anfwer. 

One  borrows  money  during  his  infancy, 
applying  it-  to  the  buying  of  nece£a- 
nes,  and  afterwards  coming  to  age 
devifes  his  lands  for  the  payment  of 
his  debts ;  thefe  debts  contracted  dur- 
ing infancy  are  within  the  trufU    5^8 

Infant  borrows  money  and  applies  it 
towards  payment  of  his  debts  for  ne- 
celTaries ;  he  is  liable  to  pay  this  in 
equity,  though  not  at  law.  559 

No  laches  to  be  imputed  to  an  infant. 

718 

On  a  bill  brought  to  fet  aiide  a  decree 
againfl  an  infant  for  fraud,  if  the 
fame  be  not  fraudulent,  tliough  in 
every  refpe&  not  fo  equitable,  the 
court  will  not  fet  it  afide*  734 

Infant  aggrieved  by  a  decree,  not  bound 
to  flay  till  he  is  of  age,  but  may  as 
foon  as  he  thinks  fit  bring  ^  bill  of 
review,  re-hear,  or  bring  an  original 
bill  and  alledge  fpecially  the  errors  in 
the  former  decree.  737 

JJnfunSfon. 


Aninjundlion  upon  an  attachment,  dedi- 
MMs,  or  upon  the  defendant's  praying 
time  to  anfwer,  does  not  extend  to 
ftay  proceedings  in  the  fpiritual  court 
without  fpecial  order.  301 

LeiFee  for  years  without  waHe,  remainder 
in  fee  to  a  bifhop;  leiTee  injoined 
from  digging  the  ground  for  brick. 

See  mavtz. 

In  cafe  of  a  trufl-edate  devifed  to  be 
fold,  or  devifed  to  J.  S.  if  the  will  be 
difputed  after  two  trials  in  its  favour ; 
equity  will  grant  a  perpetual  injunc- 
tion. 67 1 

So  after  fcveral  trials   in  cje£lment,   and 
verdidls  in  all  in  favour  of  the  wiil, 
equity,  on  a  bill  of  peace,  will  grant  a  ! 
perpetual  injun^on*  672 


A  perpetual  injundion  will  the  rather  be 
granted,  where  this  court  direfts  the 
trial,  or  where  the  cadfe,  againfl  which 
the  verdidb  are  found,  is  odious  in  its 
nature.  Pagi  673 

One  of  the  late  direflors  of  the  Soutb-fim 
company  owes  money,  which  is  i«- 
covered  againfl  him  at  law;  though 
all  his  edate  is  taken  from  him  by  the 
late  ad,  yet  the  court  denied  an  in- 
jundion.  69  j 


Untolment. 

Where  the  court  permits  the  inrolling  of 
a  recognizance  after  the  time-ekpfed, 
it  always  takes  care  not  to  hurt  afi  in« 
tervening  purchafer.  340 

If  after  a  decree,  a  ca*vfai  be  entred  to 
flay  the  figning  and  inrolling,  it  flays 
the  figning  twenty-eight  days  after  the 
prefenting  the  decree  to  the  chdncelksr 
to  be  inrolled,  and  notice  given  by  the 
chancellor's  fecretary  to  the  clerk  on 
the  other  fide,  609 


Untered  of  i^mt^. 

When  a  trufl  is  raifed  to  pay  debts, 
fimple  contract  debts  fhall  carry  in- 
tered.  129 

Intereft  allowed  biit  from  the  time  of  the 
mafler's  report  confirmed,  where  the 
debt  is  not  before  liquidated.  377 
Intereft  allowed  for  a  fhip  and  cargo 
wrongfully  taken  by  the  defendant; 
and  this  being  done  in  the  India,  lu- 
dian  intereil  allowed,  deducing  the 
charge  of  the  return.  395 

Where  the  mafler's  report  of  the  quantum 
of  intereil  due  on  a  mortgage  is  con- 
firmed, the  intereil  from  that  time 
becomes  principal,  and  will  carry  in- 
tereil. •  453,480,653 
One  devifes  his  perfonal  eftate  to  his  for, 
and  if  he  die  under  age,  and  wiih- 
out  ifTue,  then  that  it  fhall  go  over  to 
the  tellator's  brother  ;  the  .  fon  fhall 
have  the  produce  or  intereft  thereof, 
and  only  the  capital  (in  cafe  of  his 
death  under  age,  and  without  iflue) 
fhall  go  to  the  brother.  500 

An 
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An  annuity  left  the  widow,  by  thehaf- 
band^s  will  decreed  to  carry  interefl 
from  the  day  on  which  it  was  payable, 
and  not  only  from  the  fubfequent  day 
of  payment  after  the  arrear  incurred. 

.      ^  ^^gf  543 

Mortgagor  referving  ux  per  amt,  with  a 

provifo  to  take  five  if  paid  within  three 
months ;  on  a  great  arrear  incurred^ 
the  court  will  not  relieve ;  ficus  in 
die  of  a  fmall  flip  of  time.  65  2 

Where  a  mortgagor  figns  an  account, 
whereby  {o  much  is  admitted  to  be 
due  for  intereft;  this  will  not  carry 
interell,  unlefs  the  mortgagor  by  fome 
lettef  or  writing  under  his  hand  agrees 
to  make  it  principal.  653 

By  a  marriage  fettlement  and  will  i  jooo/. 
was  fecured  for  a  daughter's  portion, 
payable  at  eighteen  or  nsuuriage,  the 
whole  charged  upon  an  eftate  in  /r/- 
land ;  but  the  Settlement  and  will  were 
made,  and  alfo  all  the  parties  lived  in 
Emgitmd'y  the  money  decreed  to  be 
paid  with  Englifl>  intereft,  and  vifith- 
out  deducing  the  charge  of  the  re- 
turn from  Ireland.  696 

Where  and  from  ivhat  Time  Legacies  and 
•  Portions  Jball  carry  Interefl,  Vide  title 
Legacies  and  Portions* 

3ointenant0  anti  Cenantd  in  Com- 
tuon. 

A  furrcnder  of  a  copyhold  to  the  ufe  of 
J,  B,  and  C.  and  their  heirs,  equally 
to  be  divided  between  them  and  their 
heirs  rcfpedively ;  this  held  by  two 
judges  in  B,  R.  to  be  a  tenancy  in 
common,  by  reafon  of  the  apparent 
intention  of  the  furrcnderor,  contrary 
to  the  opinion  of  Holt  C.  J.  who 
thought  it  a  jointenancy.  14 

The  words  equally  to  he  divided  did  not 
originally  make  a  tenancy  in  common 
even  in  a  will.  2 1 

A.  by  will  dcvifes  lands  in  trufl,  that 
the  profits  ihall  be  equally  divided 
between  his  wife  and  daughter  (the 
heir  of  the  teilator)  during  the  wife's 
life;  by  the  opinion  of  all  the  judges 
of  C.  B.  the  mother  and  daughter  are 
tenants  m  common  £br  the  wife's  life. 


Devife  of  a  debt  to  two  /bare  and  fkaie 
alike,  equally  to  be  divided  between 
them  ;  and  if  either  of  them  dies, 
then  to  the  fnrvivors  and  furnvorof 
them ;  they  are  tenants  in  common, 
and  not  jointenants  ;  the  words  relat- 
ing to  the  furvivorfliip  being  intended 
only  to  carry  over  the  (have  of  hia 
that  might  die  in  the  Ufe  of  the  tefia- 
tor,  and  prefenre  the  lapfing  thereof. 
^igre  tanun.  Pmge  96 

A  devife  of  a  fnrplos  of  a  perfboal  eflaie 
to  four  equally,  ihare  and  fhare  alike; 
one  of  the  four  dies  in  the  life  of  tiie 
teilator ;  this  being  a  devife  in  con- 
mon,  the  ihare  of  the  peribn  dying  is 
become  a  lapfed  legacy,  and  diAriUzt- 
able  according  to  die  ftamte.        700 

Ireland. 

A  daughter*s  portion  {ecured  by  an 
eftate  in  Ireland  by  a  fettlement  made 
in  England^  and  the  parties  living  in 
England,  fhall  be  paid  in  En^andwi^- 
out  the  charge  of  the  return.  696 

3lniHiment.    Vide  title  i^ecitrittci^ 

3ttn'fDi&ion.  Vide  title  Court  and 
Court  of  Chancery,  and  title  jfrpin'OUi 

Court. 

Where  one  is  fued  in  an  inferior  conrt 
for  a  matter  out  of  tlie  jurifdidion, 
if  in  vacation -time,  a  prohibition  lie^ 
from  the  court  of  chancery,  on  a£da- 
vit  that  the  matter  is  out  of  the  jurii'- 
di6Uon  ;  but  no  affidavit  is  nece&ry 
where  on  the  face  of  the  declaration 
the  matter  appears  to  be  out  of  the 
jurifdi£lion»  476 

By  imparling  generally  the  jurifdifdon 
is  admitted,  and  no  foreign  plea  will 
be  received  afterwards,  477 


lUns-    See  |^;ero2atiber 


Hacljcs. 
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TRuftees  not  to  uke  advantage  of 
their  own  laches.  Page  236 

No  laches  to  be  imputed  to  a  feme  covert 
or  infant*  7 1 8 

Slca(e09  and  Covenants  therein.  See 
Efiate  for  Life,  and  Efiati  for  Tears, 
under  title  ^(late0. 

Lcffce  for  years,  though  y&«/  waftc,  can- 
not pull  down  an  houfe,  or  trees  which 
are  a  defence  or  ornament  to  the 
houfe.  528 

Hard  that  leffee  for  years  without  wa/le 
ihould  enjoy  the  trees  or  materials  of 
the  houfe  when  he  pulls  them  down  ; 
the  intention  of  that  claufe  only  being 
that  the  leflee  for  years  fhould  be  as 
difpunilhable  as  before  the  flat ute  of 
Gloucefter.  ihid. 

A  college  reftrained  by  its  coniHtution 
from  leafing,  except  for  twenty-one 
years,  and  at  a  rack-rent,  makes 
orders,  recommending  it  to  their  fuc- 
cefTors  to  renew  at  lefs  than  their 
rack-rent ;  this  not  favoured,  as  tend- 
ing to  a  breach  of  the  flatutes, 
^  6ss 

iLegacp  anT)  JLe8atcc0.    Vide  alfo  title 

^(Itisf aSiOn  ;  a.Hb  Legacies  given  on 
condition  to  marry  fwitb  Coafent,  8cc. 
See  Reftraints  on  Marriage,  under  title 
;S9^rtiage. 

A  child  of  a  refiduary  legiitec  no  witncfs 
to  iprove  a  will  of  a  perfopal  eftate. 

10 

Where  a  legacy  is  given  to  a  man,  his 
executors  and  adminiftrators,  and  the 
legatee  dies  in  the  life-timc  of  the 
tellator,  the  executor  fliall  not  have 
ii ;  but  a  will  that  defigns  to  prevent 
the  lapfing  of  a  legacy  by  the  death 
of  the  legatee,  ought  to  be  fpecially 
penned.  86 

Father  gives  his  fon  40  /.  on  condition 
chat  he  does  not  diilurb  his  trainees ; 
on  the  trullees  applying  for  an  exe- 
cution of  the  trult,  the  fon  decreed  to 
join  in  the  execution  thereof,  or  elfe 
to  forfeit  his  legacy.  1 36 


Legacy  given  upon  a  man's  dying  with** 
out  iffue,  to  be  paid  within  fix 
months ;  the  man  dks  leaving  ifine, 
which  ifiTue  within  ioc  months  af- 
ter died  without  iifue ;  the  legacy  not 
due,  it  not  being  intended  to  anfe 
upon  any  remoter  contingency  than 
that  of  a  man's  dying  withont  iifue 
living  at  his  death.  Pagi  19S 

Though  the  court  (generally  ijpeddng) 
marfhals  afiets  in  favour  of  a  legatee^ 
as  well  as  of  a  fimple  contract  creditor, 
yet  a  pecuniary  legatee  fliall  not  be 
allowed  to  come  in  upon  the  land,  in 
the  place  of  a  bond-creditor,  againil 
the  devifee  of  fuch  land   .204,  679, 

73a 

Payment  to  the  father  by  an  execator  of 
a  legacy  given  to  a  child,  held  ill, 
though  the  tellator  by  parol  on  kis 
death-bed  had  dire^ed  it.  285 

A  refiduary  legatee,  where  there  was  a 
deficiency  of  aflets,  on  the  particular 
circumftances  of  the  cafe,  permitted 
to  come  in  pari  paffk  with  the  other 
legatees.  305 

Devife  to  truflees  and  executors,  as  an 
incouragement  to  accept  of  the  truit, 
of  100/.  a-piece,  12/.  for  mourning 
and  a  ring,  and  10/.  per  ann,  a-piece 
for  their  trouble  ;  one  refufes,  yet  he 
Ihall  have  his  mourning  and  ring,  but 
not  the  100/.  legacy,  nor  the  10/.  per 
annum-,  both  which  in  fuch  cafe  fiiall 
not  go  to  the  adting  executors,  but 
fink  intheefiate,  334 

Pecuniary  legacies  arc  given  by  the  will, 
and  afterwards  greater  legacies  given 
to  the  fsmc  peribns  by  the  codicil ; 
thefe  no  fatisfadion  for  the  legacies  by 
the  will,  but  the  legatees  to  have 
both,  bccaufe  the  codicil  is  part  of 
the  will ;  a  fortiori  if  the  legacies  by 
the  will  and  codicil  are  of  different 
natures.  421,  423,  424, 

One  gives  legacies  by  his  wiU,  and 
other  legacies  by  his  codicil,  charging 
his  land  with  the  legacies  in  the  will 
only  J  on  the  perfonal  eftates  not  be- 
ing fufficient  to  pay  all  the  legacies, 
the  land  fliall  bear  the  charge  of  the 
legacies  by  the  will,  and  thofe  given 
by  the  codicil  be  paid  out  of  the  per- 
fonal eflate.  422 

Where 
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Where  the  real  eftate  was  by  will  charged 
with  the  payment  of  the  legacies 
ah&vi'miMtioned,  this  was  held  not  to 
extend  to  the  legacies  in  the  codicil ; 
Jecuj  had  the  land  been  charged  with 
the    payment  of  legacies  generally. 

Pa^i  423 

A  legatee's  name  very  falfcly  fpelt,  re- 
ferred to  a  mailer  to  fee  who  was  in- 
tended. 425 

Where  the  will  was  wrote  blindly,  and 
hardly  legible,  and  the  legacies  in 
figures,  tbe  court  referred  it  to  a  ma- 
iler to  examine  what  thofe  legacies 
were,  and  he  to  be  affifled  by  fnch 
as  underftood  the  art  of  writing.     425 

One  devifes  a  legacy  out  of  a  fund  which 
fails,  whether,  and  in  what  cafes  the 
kgacy  fhall  be  paid  out  of  the  perfonal 
ellate.  778 

Donatio  caufa  Mortis* 

One  by  will  difpofcs  of  his  perfonal 
eilate,  and  afterwards  by  parol  gives 
100/.  bill  to  J,  to  deliver  over 
to  his  nephew,  if  the  teflator  ihoald 
die  of  that  ficknefs ;  fuch  gift  de- 
•creed  good.  404 

Hufband  upon  his  death-bed  delivers  to 
his  wife  a  purfe  of  100  guineas,  bid- 
ding her  apply  it  to  no  other  ufe  than 
her  own  ;  this  is  a  good  legacy  to  the 
wife.  441 

Not  necefTary  to  prove  a  gift  which  takes 
eSt€i  as  donatio  cau/d  mortis  (though  in 
nature  of  a  legacy)  with  the  will,  it 
operating  as  a  declaration  of  truft  on 
the  executor.  ibid. 

Hufband  on  his  death-bed  draws  a  bill  on 
his  goldfmith  to  pay  his  v/ife  100/. 
for  mourning;  this  a  good  appoint- 
ment. 442,  443 

Specif c    Legacies,     See  alfo  Abatement 
and  Refunding  of  Legacies, 

Money  ordered  by  will,  or  articled  to  be 
laid  out  in  land,  or  in  an  annuity,  to  be 
looked  upon  in  equity  as  land,  or  an 
annuity,  and  as  a  fpecific  legacy ;  confe- 
quently  on  a  deficiency  of  afiets  not  to 
abate  in  proportion  with  other  lega- 
cies, izj 

Fide  autem*  539 


Sa  a  legacy  given  to  the  wife  in  coum 
fideration  that  (he  releafe  her  dower 
on  a  deficiency  of  a/Iets»  fhall  not 
abate  in  proportion.  Page  127 

Specific  legacy  not  to  be  broken  into  in 
order  to  make  good  a  pecaniary  grc; 
much  lefs  (hall  pecaniary  legatees, 
on  a  deficiency  of  affets,  have  any 
remedy  for  their  legacies  againft  a 
devifee  of  land ;  as  where  one  feifed  in 
fee  owes  debts  by  bond,  and  deriies 
land  to  his  heir  in  tail,  giving  feveral 
legacies,  and  the  heir  who  was  alio 
executor,  with  the  peHbnal  eftate  paid 
off  the  bond-debts,  by  which  means 
there  was  a  deficiency  of  a(Ie&  fopar 
the  legacies ;  the  legatees  were  held  to 
be  without  remedy ;  otherwife  had  the 
land  defcended  to  fuch  heir  in  fee. 

201,678 

One  feifed  in  fee  of  fome  lands,  and  pof- 
fefled  by  leafe  for  years  of  other  landi 
devifes  the  fee  to  J.  and  the  leafe  to 
B,  and  dies  indebted  by  bond  ;  both 
thefe  devifes  being  fpecific,  (hall  con- 
tribute equally  to  the  payment  of 
the  bond  debts.  403 

Devifeof  a  rent-charge  out  of  a  term, 
as  much  a  fpecific  devife  as  of  the 
term  itfelf.  ihid. 

Specific  legacies  on  a  deficiency  of  aiTcts 
are  not  to  abate  in  proportion       422 

A  legacy  of  1500/.  to  be  laid  out  in 
land,  though  to  be  taken  as  land,  ye: 
is  not  fpecific,  but  on  a  deficiency  of 
afTets  fhall  abate  in  proportion.       539 

A  fpecific  legacy  is  what  vefts  by  the 
confent  of  the  executor  ;  and  as  in 
fome  refpedls  it  has  the  advantage,  fo 
in  others  it  has  the  difad vantage  of  a 
pecuniary  legacy.  540 

Legacies  or  Portions  *vefted,  laffed  er  ei- 
tinguijhed% 

A,  devifes  to  B,  400/.  which  he  owed 
A^  provided  he  thereout  pays  feveral 
particular  fums  to  his  children,  the 
reft  he  freely  gives  him,  direding  his 
executors  to  deliver  up  the  fecurities, 
snd  not  to  claim  any  part  of  the  debt, 
but  to  give  fuch  releafe  as  j^.  hb  exe- 
cutors, ^c,  fhall  require ;  B,  dies  in 
the  life  of  the  teftator ;  decreed  that 
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fb  much  of  the  400/.  as  was  to  remain 
to  B.  was  a  lapfcd  legacy.  Page  83 
A  will  which  deAgns  to  prevent  the  lapf- 
ing  of  a  legacy  by  the  death  of  the 
legatee  in  the  life  of  teilator,  ought  to 
be  fpecially  penned.  86 

One  devifes  portions  to  his  children,  A. 
B.  and  C.  and  if  any  die  before  twen- 
ty-one or  marriage,  the  portion  ol 
the  child  fo  dying  to  go  to  the  fur- 
vivors  or  furvivor  ;  one  of  th^  child- 
ren dies  in  the  life  of  the  teflator,  this 
not  a  lapfed  legacy,  but  fhall  go  to 
the  furviving  children.  274. 

An  annuity  is  left  by  will  to  the  teftator's 
grandaughter,  but  if  (he  marries  with 
the  executor's  confent,  then  a  portion ; 
the  grandaughter  without  con(ent  of 
the  executor  marries  a  man  worth 
nothing;  the  hu/band  is  not  entitled 
to  the  money,  the  having  married  with 
confent,  tsc.  being  a  condition  pre- 
cedent to  the  veiling  of  the  portion. 

284 
One  po/Teflcd  of  a  perfonal  eftate  devifes, 
if  his  wife  dies  without  iffue  by  him, 
that  then  Sol.  fhall  be  paid  to  his 
brother,  the  brother  dies  in  the  life 
of  the  wife,  who  afterwards  dies 
without  iflue  ;  decreed  the  legacy  to 
be  paid  to  the  reprefentativcs  of  the 
brother.  563 

ji,  devifes  the  furplus  of  his  perfonal 
edate  to  four  equally  (hare  and  (hare 
alike,  leaving  y,  S,  executor  in  truft ; 
one  of  the  four  dies  in  the  life  of  the 
teilator,  his  (hare  is  lapfed,  and  on 
the  teftator's  death  (hall  go  according 
to  the  itatute  of  didribution.  700 

jf,  amongll  other  legacies,  leaves  1000/. 
to  his  niece  B.  at  eighteen  or  marriage, 
and  gives  the  reddue  of  his  perfonal 
edate  to  be  laid  out  in  land,  and  fet- 
tled in  ftrid  fcttlement  on  C.  for  nine- 
ty-nine years,  remainder  to  his  fir  ft, 
tfc.  fon  in  tail;  afterwards  A.  by 
codicil  devifes,  that  the  1000/.  given 
by  the  will  to  his  faid  niece  (hould  be 
made  up  6000/.  payable  at  twenty- 
one  or  marriage,  the  niece  was  eigh- 
teen at  the  time  of  the  teftator's  mak- 
ing his  codicil  and  under  twenty-one  ; 
decreed  (he  (liould  have  the  intcreft  of 
the  6000/.    from   the  death   of   the 


Vol.   I. 


teftator,  and  that  C  was  only  en- 
titled to  the  reftduum,  exdufive  of  the 
6000/.  Page  783 

Abatement  and  refunding  of  Legacies.    See 
alfo  under  Specific  Legacy. 

Charity  legacies  that  arc  pecuniary^,  (hall, 
on  a  deficiency  of  aflets,  abate  in  pro- 
portion with  other  pecuniary  legacies* 

Whether  a  legacy  of  200/.  given  by  the 
teftatrix  for  a  mon  ument  for  her  mother 
ought,  on  a  deficiency  of  aifets,  to 
abate  in  proportion.  423 

As  legatees  are  to  abate  in  proportion, 
fo  if  an  executor  pays  one  legatee,  and 
there  is  not  enough  to  pay  all,  the 
legatee  who  is  paid  (hall  refund  in 
proportion  ;  fo  if  one  legatee  recovers 
his  legacy  in  equity,  and  there  is  not 
enough  to  pay  the  reft,  he  (hall  re- 
fund ;  fecus  if  the  deficiency  of  affets 
arifes  by  the  wafting  of  the  executor. 

495 
One  having  two  fons  and  a  daughter, 

by  will  gives  to  each  2000/.  payable 
at  twenty-one,  provided  if  a(rets  fall 
fhort  to  pay  the  legacies,  the  abate- 
ment to  be  borne  out  of  the  fons  le- 
gacy ;  the  teftator  leaves  afTeti  to  pay 
the  whole,  but  the  executor  afterwards 
waftes;  the  daughter's  legacy  fhall 
have  the  preference.  668 

In  what  Cafes  a  legacy  Jhall  or  /hail  not 
he  a  Satisfa&ion  of  a  Debtor  other  De^ 
mand  on  the  Teftator* s  Eftate, 

A  man  has  one  daughter  to  whom 
800c  /.  was  fecured  by  marriage  fet- 
tlcment,  and  afterwards  he  gives  her 
8000/.  by  his  will  for  her  portion, 
and  200/.  per  annum;  the  daughter 
fhall  have  but  one  8000/.  though  (he 
may  eled  which  of  the  portions  ftie 
pleafes.  147 

Where  a  father  is  bound  to  give  a  .por- 
tion with  his  child,  and  afterwards  by 
his  will  gives  a  legacy  to  fuch  child  of 
as  great  or  gr^'ater  value  than  the  por- 
tion, this  is  a  faiisfadlion  of  the  por- 
tion. 299 

But  a  legacy  is  not  to  be  taken  in  fatis- 
faction  of  a  debt  upon  an  open  ac- 
count, where  it  is  unceitaia  on  which 
Xx  fide 
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Where  a  ifvill  was  wrote  blindly  and 

hardly  leeible,   and  the  le^j^cics  b 

'     figures,  the  court  referred   \i  xa    a 

nailer  to  eyamine  what  thofe  le^^ck s 

were»  with  diredions  that  he  ll^ould 

be  aflifted  by  fuch  as  anderftood  the 

art  of  writing.  Pagt  42^ 

In  cafe  of  a  wiU  where  the  rrnuinder  i^ 

devifed  in  contingency*  the  rcveriion 

.  in  fee  is  not  in  s3>eyance  in  ihe  mean 

while,  bat  defcends  to  the  hetr.     516 

Where  by  a  will  money  is  to  be  paid  by 

-      executors  as  the  teftator  by  deed  ihall 

^ '  ^  ;^appbint»  and  the  teftator  afterwards 

'makes  a  deed  of  appointment ;  this 

deed  referrifig  to  the  will  Oiall  be  held 

/as  part  thereof.  530 

'  DiveHity  betwixt  a  devife  of  a  real  ellaee 

'      and  the  devife  of  a  perfonal  dbce ;  as 

•if  I  deviie  rfl  my  reaK^nd  perfonal 

efiate,  and  afterwards  ^crchafc  mone 

of  each  kind  ;  oiily  the  perfonal  ei^ate 

that  is  purchded  allnivardi  fhall  j^fi, 

and  why.  '  575 

An-Mleeotor  proves  a  will"  of  a  peribnal 
eftate  Ivherein  one  of  the  legacies  t& 
forged ;  the  executor  has  no  rfmcdy 
in  equity,  but  ought  to  have  proved 
the  will,  with  a  fpecial  rcfervaticn  to 
thnt  legacy.  3  88 

A  will  is  ir.ndc  in  French  nnd  the  pro- 
bate in  Er.^lijby  and  variej  from  the 
original ;  the  probate  beirg  tn  a  dif- 
ferent language,  is  not  conclufive.  526 

An  executor  cannot  bring  a  bill  without 
fhewing thereby  that  he  has  proved  the 
will  in  the  fpiritual  court ;  if  Jie  docs, 
this  is  good  caufc  of  demurrtr;  bur 
it  is  enai:gh  to  allrdge  that  he  has 
duly  proved  the  will,  v.ichouc  fn>ing 
in  what  court.  752 

If  an  executor  brings  a  fclrc  fnsins  to 
revive  a  decree,  iic  riuii  (hew  he  has 
proved  the  will ;  and  where  there  ?re 
ben  a  ml  al  ilia  in  ilivc-s  dioccfcs  if  he 
ihew  pr(K>*  of  the  Y»ill  in  the  fpiritual 
court  cf  one  of  the  crdln.iries,  this  is 
not  good ;  but  in  fuch  cr;fc  the  proof 
muft  be   in   the   arthbilhcp's  court. 

766 
Nu;:cupati'-ve  mil.  j 

Dcvifc  by  a  nuncupative  will  by  tenant  1 
ia  tail  oFrcnt  out  of  land  to  a  charity 


j<M,  thiQagh  th0  wiO  wsp  nude  bv 
fore  the  flatnte'  of  fiimda*    A^  247 

DiVffi  H  m  Chariij.    See  dadcr  dilp 

Derife  and  pevifee. 

DmJIti  tf  lUmmmdtn  #vgr  •/  Jm^o^ 
Ahmij^t  6^c^  See  Lumimtimu  rfTum 
fir,  Ttmrip  Um^^    &c.    under' fiile 


J.  deviled  landi  to  tiBJui  wmA  thdr 
heirs»  in  tmft  chat  tjie  fvofits  ftcNdd 
be  equally  dtvjdcd  .fatsween  his  wife 
and  daoghter  jfthftjictf -ff  dw  teftator) 
during  the  wile*i  life*  and  after  her 
drathhadevifeddir  Aiiie  totheafe 
of  thc:da«ghlnr  iii  lafl,  fenaindcr 
oyer;  the  dimghter^nd  befcre  the 
in4»ther  withom  iflneaiid  intefiate; 
;  this  held  to  be  a  tenancy  ia  coounoa 
between  the  afiother  flod  daaxhttr, 
and  that  on  the  danghtcr'a  death  ber 
moiety  did  not  lefult  to  the  heir,  but 
W'lS  an  interell  in  nature  of  a  tenancy 
pur  cktre'vii,  which  by  the  flatate  of 
frauds  and  perjuries  belonged  to  tk 
daughter's  adminirtrauix.  34 

No  cftate  raifed  by  implication  in  awUl 
crm  deilroy  an  cxprefs  cftate;  as 
where  a  devife  was  to  ji.  for  life,  re- 
Tiiainder  to  his  firll  fon,  and  fo  to 
ever)'  other  fon  in  tail  male,  and  fir 
fiv/int  of  ijj'ue  Mtgjg  of  A,  remaiixler 
c\cr;  this  gave  no  cilate-iail  in  J. 
by  implication.  r^ 

One  devifcs  lands  for  the  payment  cf 
his  debts,  and  then  to  J.  for  life, 
with  p^uer  to  make  Icafes,  i^c,  re- 
mainiier  10  the  hcijs  male  cf  ihe  bcdy 
of  j^,  Lhcuch  this  be  but  the  de- 
vife of  a  trull  ;ind  executory,  acd 
exTrenWl  to  be  to  J.  forlife^  yet  it  is 
«n  cilate-tail  in  jf,  barrablc  by  a  fine 
ar.d  recovery ;  /ecuj  had  it  been  the 
caie  cf  iTiarnagc  articles.  142 

Sf  c  alfo  290 

]-)ovife  to  the  tcftator^s  wife  for  I'ls, 
and  then  to  beat  herdifpofal,  provid- 
ed ii  be  to  any   of  his  children ; 'this 

givcj 
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Where  a  freeman  leaves  his  widow  a  le« 
gacy,  and  there  is  fufficient  oat  of  his 
teftamentary  part  to  pay  the  fame,  (he 
ihall  have  her  legacy  and  cuflomary 
part  alfo.  Page  533 

On  a  freeman's  widow's  cuflomary  part 
being  barred  by  compofition,  who 
fhall  have  the  benefit  of  it ;  whether 
the  hufband  or  children ;  alfo  whether 
a  child's  orphanage  part  be  barrable 
by  a  releaie  or  covenant  for  a  valuable 
coniideration.  634. 

On  a  child's  releaHng  to  his  father  his 
orphanage  part,  if  the  releafe  be 
gained  by  threats  or  anduly,  the  fame 
will  be  fet  afide  in  eqaity.  639 

Leafes  given  to  a  child  by  a  freeman  to 
be  brought  into  hotchpot  and  valued. 

642 

One  for  a  valuable  confideration  contracts 
to  become  a  freeman  of  LendoM,  but 
*  dies  before  he  has  taken  up  his  free- 
dom ;  his  perfonal  efhite  fhall  be  di- 
vided as  if  he  had  been  a  freeman, 
but  his  children  not  to  be  city  orphans* 

710 

Hunatfcb. 

Where  the  hufband  was  a  lunatick,  the 
wife,  though  an  Jrijb  peercfs,  com- 
mitted for  not  producing  him,       701 


^atntenatice  fO|  CbHiiren.    See  alfo 
fdo^tions. 

jf  On  his  fon's  marnage  fettles  lands 
'  on  himfelf  for  life,  remainder  to 
the  fon  for  life,  remainder  to  trnftees 
for  1000  years  for  raiiing  portions  for 
daughters  payable  ac  twenty-one  or 
marriage,  with  maintenance  in  the 
mean  time,  tor  commence  the  firfl 
quarter  after  the  father's  death ;  the 
father  dies  leaving  one  daughter,  and 
the  grandfather  living ;  the  bill  pray- 
ed a  mortgage  of  the  rcverfion  for  the 
infant's  maintenance,  but  the  court 
fb-ongly  inclined  again  ft  it.  488 

In  the  court's  allowing  maintenance  out 
of  4  Jew's  eflatc  to  his  daughter  turned 


protcflant,  by  virtue  of  1  Ann*' cap. 
30.  it  is  no  obje^ion  that  the  daugh- 
ter is  above  forty  years  of  age,  or 
man  led,  or  that  the  Jew  is  dead.  ?agi 

ii9^nimtnu0. 

A  Mandamus  lies  to  the  fpiritual  court 
to  dired  them  to  do  right,  as  a  pro- 
hibition does  to  flop  them  from  doing 
wrong.  47 

Whether  error  lies  on  a  rule  or  award  of 
a  mandamus,  348 

Writ  of  error  on  a  judgment  on  ^man^ 
damns  iince  the  flatute  9  Ann,  no/ufer^ 
/ideas  to  a  peremptory  mandamus.  351 

d^rr{ase,  fee  under  title  Vaton  ann 

^etne.  ^grttnunts  en  Marnage,  and 
Underhand  Agreements  in  Fraud  of 
Marriage  Agreements,  fee  under  title 
9]p:eemcnt. 

Marriage-hroeage  Bonds. 

Hufband  before  marriage  covenants,  to 
give  a  releafe  to  the  wife's  guardian 
of  all  accounts ;  this  agreement  fet 
afide  in  equity,  being  within  the  fame 
mifchief  as  a  marriage- brocage  agree- 
ment. 1 1  g 

A  fon  on  his  marriage  being  to  have 
3000  /.  portion  with  his  wife,  private- 
ly, without  notice  to  his  parents  who 
treated  for  the  match,  gives  a  bond  to 
the  wife's  father  to  pay  back  1000/. 
of  the  j)ortion  fevcn  years  afterwards ; 
this  bond  void  in  equity,  and  will  not 
be  made  better  by  being  afligned  to 
creditors.  496 

Refiraints  on  Marriage. 

One  by  will  leaves  an  annuity  to  his 
grandaughter,  but  if  fhe  marries  with 
the  executor's  confent,  then  a  portion  ; 
the  daughter  without  the  confent,  lie. 
marries  a  man  worth  nothing;  the 
hufband  not  entitled  to  the  portion, 
the  having  married  with  the  confent 
of  the  executor  being  a  condition 
precedent  to  the  vefling  of  the  por- 
tion«  284 

Xx2  jfl^nep. 
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iffttei  then  the  premiiTes  to  be  fettled 
on  ^-  C^  i?^  and  £,  to  e^ich  one 
fourth  in  it^t  and  vtx  tafc  any  of 
ihc  four  remainder  pcrfons  <iie  with- 
out iltue,  the  trullees  to  convey  fuch 
iburih  part  in  fee  to  the  rcfpe^live 
fcciri  of  the  pcrfon  fo  dying  %  one  of 
the  pcrfons  dies  without  iJtue,  her 
fourth  in  cqaitjf  belongs  to  her  bro- 
ther ^  her  heir*  Fagt  6o5 
Two  fchools  in  the  fame  town,  one  a 
free  fchwil,  and  the  other  a  charity 
fchool  for  hoys  and  girls;  A,  dcvifes 
5  00  A  to  the  charity  fchool;  tho'  both 
be  charity  fchools^  yet  only  ih»t  for 
boys  and  girls  (hall  take,  674 

gnhft'cjuent  marriage  and  having  chil- 
dren contbueJ  4  revocation  of  a  will, 

304 

A  wUl»  or  writinf  rti'okin^  a  former 
^VJUp  nuit  be  fubfcribed  by  three 
DifitlMfllVr  but  this  need  not  be  in  ilie 
^fenee  of  the  teftator.  34.3 

A  »oid  will  or  codicU,  tho'  there  be  a 
clnnf*  of  revoking  all  former  wiJls, 
wil  I  not  however  operate  as  a  rcvo^ 
cation,  ^         344 

Cancelling  a  former  wil!  by  mifbke,  or 
on  a  prefnmption  that  a  latter  will 
ih  g^jCHl,  which  proves  void,  will  not 
let  in  the  heir.  ^  345 

One  makes  duplicates  of  his  will  and 
t:tnceb  one  of  the  du|>licate5 ;  this  is 
a  revocation  of  the  whole  will,       346 

Wit^efi  /*  &  WflL 

A  child  of  a  rcfiduary  legatee  no  witnefs 

10  prove  u  will  nrlaung  to  a  perfonal 

eflate,  by   the   civtl  law,    by  which 

'    law   only  fu^h  will  is  deicrminable. 

\o 
One  of  the  witnelTes  to  a  will  is  dtviJer 
of  part  of  tkf  bnd.  ^^rr^  if  not  a 
^ood  wimi^ri  if  he  aliens  the  land 
without  covenant  or  warranty.  557 
A  witnefs  proung  a  will  of  land,  fwears 
that  he  fubfcnWd  it  in  the  fame  room, 
and  ai  the  tella:or's  reqaell ;  this  held 
good  though  not  faiil  in  tJ»c  icilator's 
prcfcui*"*  7^0 


A  witnefs  to  prove  a  Wi31  of  Iinds  ough 
properly  to  prove  that  the  will  %« 
executed  in  his  prefeacc,  and  alfo  in  the 
prefence  of  the  two  other  witndTej, 
and  that  they  fubfaibed  in  the  pre- 
fence of  the  teilator.  tmgjt  741 

Where  there  is  a  powder  to  irppoiitt  an 
ufc  of  land  by  deed  or  wiil,  a  will 
atrefled  by  two  witneffcs  not  a  good 
appointment  \  bccanfc  in  fach  cafe  bt 
a  nvfll  mnfi  he  intended  fuch  a  wiU  ii  - 
is  proper  to  difpofe  of  land  ;  fo  rhosgli  ■ 
the  words  are,  er  mher  nj^iting  in  tim  ' 
iurfefa%mih  74^*741 

Wtimfs*    See  aifo  <Eufl)ence,  tf  ^ntfoc  ■ 
arion  aitv  £^e|7oOttons.  ^ 


In  a  fuit  to  eJtabliih  a  former  wiU,  4, 
is  examined  by  the  pJaintilFai  a  wit- 
nefs to  prove  the  iJl  praaices  niade 
ufc  of  in  obtaining  a  latter  wil} ;  af- 
ter  which,  and  before  the  hearing  of 
the  caufe,  jf,  has  a  rent-charge  ^e- 
vifcd  to  him  by  the  perfon  cJainimg' 
under  the  former  will ;  the  depafitjon 
of  J^  who  was  diiintcrefted  at  the  time 
of  the  examination,  but  aftejwaj4i  m 
became  interefted  and  plaintiiF  in  tJta  ^ 
caufe,  allowed  to  be  read,  z%% 

The  furviving  witneG  to  a  bond  is  maJf 
executor  of  the  obligee  ;  an  an  aflira 
brought  by  him  on  the  bond,  endencc 
ftiall  be  admitted  to  prore  the  plain- 
tiiPs  hand,  ^^ 

A  grantee,  where  he  appe^n  to  be  a  bjre 
truliee^  good  evidence  ro  prove  \ht 
execution  of  a  deed  to  himfelh      290 

If  a  corporation  would  make  ufe  of  oce 
of  their  own  meinbers  as  a  witntfji 
they  muft  dtsfranchifc  him.  196 

A  parirtiiojier  js  no  good  witnef*  to 
prove  a  charity  given  to  the  psriUj  j 
J'tOis  if  only  a  lodger,  and  one  who 
does  not  pay  10  the  poor;  but  to 
be  i mended  a  ho ufe- keeper,  and  10 
pay,  unlcfs  the  conifary  be  made  i^ 
sppciir.  6co 

A  bankrupt's  wife  cannot  l>e  exambd 
egaifilt  her  hulhand  to  prove  hbbauk- 
ruptvy,  tho'  Ihe  may  by  5  C^p*  cap.  24. 
be  examined  touching  the  difcoverf 
of  her  huib;-nd*s  e^cU,  ^n 


m 
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•Mortgage  tho*  tytr  fo  old  is  redeemable, 
if  intereft  has  been  paid.        Page  27 1 

Firft  mortgagee  takes  a  rcleafc  of  the 
ultimate  equity  of  redemption ;  this 
does  not  oblige  him  to  pay  off  the 
intermediate  mortgages,  if  he  will 
waive  the  releafe.  39$ 

One  feifed  in  fee  mortgages  to  A,  and 
afterwards  binds  kimfelf  and  his  heirs 
by  bond  to  J.  and  dies ;  if  the  heir 
comes  to  redeem  this  mortgage,  he 
mufl  pay  off  the  bond  as  well  as  the 
mortgage,  biit  the  affignee  of  the  heir 
may  redeem  upon  paying  the  mort- 
gage only.     ,  775 

So  if  one  poffeflcd  of  a  term  for  years 
mortgages  it  to  A.  and  afterwards  be- 
comes indebted  by  fimple  contrail  to 
J.  and  dies,  his  executor  ihall  not 
redeem  the  term  without  paying  as 
well  the  note  as  the  mortgage ;  /ecus 

.  if  kny  creditor  of  the  teftator  brings 
his  bill  to  redeem.  JJ^,  'J'J'J 


flit  tjczat  fRejnd.    See  title  lOrit. 
Jf)otfct* 

Tp'HERE  a  firft  mortgageg  nubo  au 

tefts  a  feannd  ni6rtgag€  <will  he  pre- 

fumed  to  ha*ve  had  n$tke,    fee  under 

title  apoitgagc. 
The  court  cannot  take  notice  of  foreign 

laws    and   cuftoms,    unlefs    they   are 
.    proved.      *  431 


a^bifgationc.    Vide  «onU«. 
ilDatb-     Vide  alfo  SffilUlbtt. 

A  Peer  of  the  realm  is  to  put  in  his  ■ 
anfwer  upon  honour :  But  his  ex-  \ 
amination  on  interrogatories,  or  as  a 
witnefs,  muft  be  upon  oath.  146 

Where  the  fuit  was  frivolous,  a  quaker 
defendant  was  allowed  to  put  in  his 
anUver   without    outh  or  atftrmadon. 

781^ 


4>ccttpant. 

A.  by  will  devifes  lands  to  truflees  and 
their  heirs,  in  trull  to  divide  the  pro« 
fits  equally  between  his  wife  and 
daughter  (the  heir  of  the  teftator) 
during  the  wife's  life,  and  after  her 
death  he  devifes  the  fame  to  the  ufe 
of  his  daughter  in  tail,  with  remain « 
ders  over  ;  the  daughter  dies  without 
iffue  and  inteftate  during  the  mother's 
life;  refolved  that  the  mother  and 
daughter  were  tenants  in  common, 
and  that  the  mother  fhonld  have  a 
moiety  of  the  profits  during  her  life, 
and  that  the  other  moiety  by  the  fta- 
tute  of  frauds  and  perjuries  fhould  go 
to  the  executors,  &c.  of  the  daugh- 
ter, as  before  that  AatUte  ifr  would 
have  been  liable  to  occupancy,  and 
not  to  the  heir  of  the  teftator,  as 
profits  undifpofed  of  and  refulting  to 
him.  Page  3^ 

4)ffft. 

An  offer  made  during  a  treaty  which 
afterwards  breaks  o/f,  or  upon  wrmz 
which  are  not  accepted,  not  binding. 

497 

Appointment  by  deed  of  particular  an- 
nuities to  be  paid  out  of  an  office, 
countermandable.  101 

d>;t8tnaU 

After  judgment  in  an  action  on  a  policy 
of  infurancc,  if  error  be  brought  to 
reverfc  fuch  judgment  for  want  of  an 
original,  the  court  will  not  permit  the 
party  to  file  an-wi^al,  in  regard  if 
this  judgment  were  reverfed,  the 
plaintiff  may  begin,  a  new  adtion  ; 
/ecus  were  it  in  a  quarc  imj^edit^  or  in 
an  adlion  againft  the  hundred  for  a 
robbery,  where  the  fuit  mutt  be  coniT- 
mcnced  within  a  limited  time ;  or  had 
the  time  been  fo  far  clapfed,  as  that 
the  ftatuteof  limitations  had  been  a 
bar*if  the  judgment  ihould  be  reverf- 
'  ed.  '    •   -i  4»2 

X  X  3  The 
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ment  of  tke  debts,  the  devifor's  heir 
xnuil  be  made  a  party.  Page  99 

Where  a  bill  wants  proper  parties,  it  is 
in  the  power  of  the  court  to  difmifs 
the  hiW  ftins  prejudice,  or  to  give  leave 
to  amend,  paying  cods.  428 

A.  having  ,outlawed  B.  brings  a  bill 
againft  B.  and  likewife  againft  C  a 
truilee  ior  B,  with  refpefl  to  an  an- 
nuity, to  fubjedl  this  annuity  to  the 
plaintiff's  debt ;  the  attorney  general 
ought  to  be  made  a  party.  445 

la  a  fuit  on  behalf  of  a  charity  for  the 
arrears  of  a  rent-charge,  not  necefTary 
to  make  all  the  ter-tenants  of  the  land 
out  of  which  the  rent  iiTues,  parties. 

S99 
They  only  are  parties  to  a  bill  againll 
whom  procefs  is  prayed.  593 

Where  an  executor  in  truft  was  outlaw- 
ed, and  the  witnefs  proved  that  he 
had  inquired  after,  and  could  not 
find  him,  held  not  neceifary  to  make 
him  a  party.  684 

Idartftfon. 

On  a  partition  in  chancery  every  part 
of  the  eilate  need  not  be  divided,  but 
fufficient  if 'each  tenant  in  common, 
^c.  has  an  equal  (hare  of  the  whole. 

446 

^atronase.    See  f^^efentatfon. 

Payment  of  a  Legacy  y  to  luhom  to  be  made. 

Vide  ^e^acr. 

A  peer  of  the  realm  is  to  put  in  his  anf- 
wer  upon  honour,  but  his  anfwer  to 
interrogatories  and  examination  as  a 
witnefs,  muft  be  upon  oath.  146 

Firft  procefs  of  contempt  againft  a  menial 
fcrvant  of  a  peer  is  a  fequeftration  nijt, 
as  againft  the  peer  himfelf.  535 

Since  the  union,  a  Scotch  peer  made  an 
Enghffo  peer  cannot  by  virtue  thereof 
ill  and  vote  in  parliament.  582 

A  peerage  granted  to  an  infant  cannot 
be  waived  by  him  when  he  comes  of 
age*  5  86 


Whether  the  crown  may  create  one  a 
peer  againft  his  will.  Page  592 

)derpetaft?.     Vide  alfo  Limitations  of ' 
Terms  for  Tears  under  title  CSdteS.  ^ 

Devife  of  lands  to  a  corporation,  in  truft 
to  convey  the  premiiTes  to  the  teftator's 
godfon  if.  for  life,  and  fo  to  his  £rft 
ion  for  life,  and  afterwards  to  the  ^xfk  * 
fon  of  that  firft  fon  for  life,  and  in  de- 
fault or  failure  of  fuch  iftue  of  ^.  to 
convey  them  to  B.  for  life,  tic.  this 
is  a  perpetuity ;  but  the  conveyance 
ihall  be  made  as  near  the  intent  of  the 
party  as  the  rules  of  law  will  admit, 
(<vi».)  by  making  all  the  perfons  in 
being  tenants  for  life  only,  but  the 
limitation  to  the  fons  unborn  muft  be 
in  tail.  jjx 

^etfonal  CSate. 

IFbere  the  ferjonal  Efiate  Jhall  It  applied 
to  exonerate  the  real.     Vide  title  ISeai 

One  dcvifes  all  his  money  in  the  govern* 
ment  funds  to  be  laid  out  in  the  pur- 
chafe  of  land  to  be  fettled  on  the 
eldeft  fon  of  A.  and  the  heirs  male  of 
his  body,  remainder  over,  and  de- 
vifes  the  reft  of  h^s  perfonal  eftate  to 
be  fettled  in  the  fame  manner ;  the 
perfonal  eftate  cannot  be  intailed  but 
the  whole  vefts  in  the  eldeft  fon.     290 

Idlaintfff. 

The  court  cannot  make  an  order  to  ex- 
amine a  plaintiff  ds  hem  eje,  as  they 
will  to  examine  a  defendant;  and 
if  the  plaintiff  is  an  immaterial  one, 
the  defendant  ought  to  have  demurred 
to  him,  _  r95 

Idlate. 

By  nvbat  Words  it  Jhall  fafs.     See  4Jjr» 

volition  of  caop0. 

A  pica  upon  the  ftatute  of  4  y  5  Ann^, 

cap.  17^  in  relation  to  bankrupts  muft 

^  ^  4  con- 
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fliall  ftand  poflcfled  of  the  term  in 
truft  for  the  devifee.  Pagg  572 

Where  there  is  a  power  to  charge  lands 
for  portions  for  younger  children 
living  at  the  father's  death,  a  poll- 
hnxDOUS  child  is   within  that  power. 

One  devifcs  the  furplus  of  his  cflate  to 
his  children  and  grandchildren  lifjing 
at  his  death  \  a  child  or  grandchild 
in  ventre /a  mere  at  the  teilator's  death 
will  take,  342 

One  derifesy  in  cafe  he  leaves  no  fon  at 
the  time  of  his  death,  to  J.  S.  the 
tellator  dies  leaving  his  wife  frivement 
enfient  with  a  fon;  this  poilhumous 
fon  is  a  child  living  at  the  teftator's 
death,  and  J*  S.  not  entitled.         486 

fSolser. 

Where  tenant  in  tail  has  a  power  to 
make  leafes,  this  not  void,  being  in- 
tended to  enable  him  to  bind  the  re- 
veriion  or  remainder  without  fine  or 
recovery,  which  power  he  has  not  by 
32  H.  8.  144 

Devife.  to  J.  (the  tellator's  wife)  for 
life,  an4  then  to  be  at  her  difpofal, 
provided  it  be  to  any  of  his  children, 
gives  her  an  eflate  for  life,  with  a 
power  to  difpofe  of  the  fee;  and 
where  fuch  devifee  with  an  after- taken 
hnfband  did  by  leafe  and  releafe  and 
fine  convey  the  premifles  to  a  traftee 
and  his  heirs,  to  the  ufe  of  herfelf  for 
life  without  impeachment  of  wafte, 
remainder  to  her  daughter  by  her 
iirfl  hufband,  and  the  heirs  of  her 
body,  remainder  to  the  fon  by  her 
firil  hufband  and  his  heirs ;  this  ad- 
judged a  good  execution  of  the  power. 

149 

Power  to  charge  lands  for  portions  for 
younger  children  living  at  the  tellator's 
death ;  a  child  in  ventre  fa  mere  is  a 
child  within  the  power.  245 

Where  lands  are  fettled  on  A,  for  life, 
remainder  to  fuch  woman  as  he  fhall 
marry  for  life,  remainder  over,  with 
power  for  him  to  charge  the  premiffes 
with  any  fum  of  money  ;  fuch  power, 
unlefs  there  be  a  claufc  infcrted  to  the  ' 


contrary,  will,  like  a  power  of  leafing # ' 
over-reach  all  the  eflates.      Page  246 

A  fettlement  it  directed  to  be  vsoAt  on. 
A.  with  a  power  to  make  a  jointore 
of  a  moiety.  A*  before  the  fettlement 
makes  a  jointure  of  what  exceeda  a 
moiety ;  the  court  will  take  no  notice 
of  this  during  the  hufband's  life^  for 
it  may  never  take  effed.  604 

Where  there  la  a  power  to  appomt  an 
ufe  of  land  by  deed  or  will;  a  will 
attefled  by  two  witnefles  not  a  good 
appointment,  it  being  to  bp  intended 
fuch  a  will  as  is  proper  to  difpofe  of 
land.  74 1 

^0  though  it  be  by  any  writing  in  na- 
ture of  a  will.  ihid. 

Tenant  for  ninety- nine  years,  if  hefo 
long  live,  with  power  of  charging  the* 
premiffes  with  fums  of  money,  joins 
in  fuffering  a  recovery,  and  in  declar- 
ing new  ufes  thereof;  thisextinguifhes 
the  power  of  charging.  777 

Diverfity  betwixt  a  power  annexed  to  an 
eflate,  and  one  collateral  thereto*  the 
firfl  pafiing  with  the  eflate,  the  other 
not.  778 

fdolser  of  ficbocatfon*     See  fieto- 
cation. 

f^^ogatfbe  of  t()e  CrolBo. 

In  profectttions  of  the  crown,  though 
fince  the  late  ftatute  of  the  4  ^  5 
Anna,  the  venire  facias  which  was 
awarded  de  vieineto,  and  not  decprf  ore 
comitatib^  was  held  good.  323 

On  the  crown's  bringing  z  fdre  facias 
to  repeal  a  charter,  the  defendant 
fhall  pay  cofts  on  a  new  trial.         924 

A  chofe  in  adion  may  be  afligned  to  the 
king,  and  he  or  his  grantee  fue  for  it 
in  their  own  name.  252 

The  king  may  referve  a  rent  out  of 
things  incorporeal,  and  may  diflrain 
for  this  rent  on  any  other  lands  of 
the  tenant,  but  not  on  fuch  lands  of 
the  tenant  as  are  let  out  by  him  or 
extended.  307. 

An  appeal  lies  from  a  decree  in  the  Jjle 
of  Man  to  the  king  in  council,  to  pre- 
vent a  failure  of  juflice ;  altho'  in  the 
grant. made  of  that  ifland  by  the 
crown  there  may  have  been  no  rtfti^* 
vation  of  the  king's  right  to  determine 
on  fuch  appeals.  329 

Whether 
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IReal  IE ftite. 

Where  the  per/onal  Eftate  Jhmll  cr  JhaUaet 
he  af plied  to  exonerate  the  real. 

PAROL  proof  admitted  to  fhew 
the  teftator's  intention  that  his  exe- 
cutrix ihoald  retain  the  perfonal 
eftate,  and  not  apply  it  towards  the 
difcharge  of  the  mortgage.  P.  9, 1 16 

Mortgage  in  fee  is  made  redeemable  on 
payment  of  300/.  and  intereft,  upon 
any  Michaelmas  day  on  fix  months 
notice ;  mortgagor  dies,  having  de- 
vifed  his  perfonal  eftate  to  his  wife ; 
the  perfonal  eftate  is  liable  to  pay  the 
mortgage.  29 1 

One  having  mortgaged  his  fee-iimple 
eftate,  devifes  his  leafehold  to  J.  and 
his  fee-iimple  to  B.  and  dies,  leaving 
no  other  perfonal  eftate  ;  the  devifee 
of  the  fee-fimple  maft  take  it  cum  onere, 
and  (hall  not  charge  the  leafehold 
eftate  fpecifically  devifed  with  the 
mortgage.  693 

Perfonal  eftate  not  to  be  applied  in  exo- 
neration of  the  real,  in  cafes  where  a 
fpecific  or  other  legatee  would  be 
prejudiced ;  much  lefs  fhall  the  hojia 
paraphernalia  of  the  wife  be  fo  ap- 
plied, 730 

IRecOjjni^nce.    Vide  alfo    under   title 
ibecttrftfes. 

A  recognizance  not  inrolled  fhall  be 
looked  upon  oi^y  as  a  bond,  and  paid 
as  a  debt  by  fpecialty.  334 

So  a  recognizance  not  regularly  taken 
may  be  fued  as  an  obligation.       336 

Where  the  court  permits  the  inrolling  of 
a  recognizance  after  the  time  claplcd, 
it  always  takes  care  not  to  hurt  an  in- 
tervening purchafer.  340 

Committee  of  an  infant  heirefs  having 
given  a  recognizance,  conditioned 
that  he  fhould  not  fuffer  the  infant 
to  marry  without  the  confent  of  the 
court ;  the  form  of  this  recognizance 
was  afterwards  moderated,  viz,  that  the 
infant  fhould  not  marry  with  the  com- 
mittee's priiiity  without  the  confent  of 
the  court.  698 


SecoHcre.    See  alio  Ctlttf , 

Where  a  purchafe  is  direded  to  be 
made,  and  the  land  to  be  fettlt^  on 
A,  in  tail,  the  remainder  over,  it  is 
moft  reaibnable  for  equity  to  deo^ 
the  truft  to  be  executed,  and  the  eftate 
fettled  with  remainder  o>ver ;  that  fo 
fuch  remainder-man  may  have  the 
benefit  of  the  chance  of  tenant  in 
tail's  dying  before  his  having  fuftered 
a  recovery.  "^^^91 

Nothing  lefs  than  a  common  recovery 
fuftered  by  ceftui  que  truft  in  tail  is 
fnfficient  to  bar  the  remainder-man, 
or  even  the  iffue.  By  the  opinion  of 
lord  Coivper.  ihid. 

Upon  a  fettlement  A,  is  made  tenant 
for  life,  remainder  to  the  heirs  of  his 
body  by  his  wife,  and  in  the  fame 
deed  A.  covenants  not  to  fufter  a  k- 
covery,  but  that  the  lands  fhall  be 
enjoyed  according  to  thefe  limitations  \ 
A,  does  fuffer  a  recovery,  and  devifes 
thefe  lands ;  the  covenant  good  to 
bind  the  affets ;  but  A.  being  tenant 
in  tail,  and  as  fuch  having  power  to 
fuffer  a  recovery,  the  lands  devifed 
fhall  not  be  affe£ted.  104 

Where  money  is  direded  to  be  laid  out 
in  a  purchafe  of  land,  and  to  be  fettled 
on  A,  for  life,  remainder  to  B,  in 
tail,  remainder  to  C.  in  fee;  if  ^. 
and  B.  bring  a  bill  for  the  money, 
they  ftiall  not  have  it,  becaufe  of  the 
contingency  to  C.  which  cannot  be 
barred  without  a  common  recovery  5 
fecns  where  fuch  remainder  can  be  bar^ 
red  by  a  fine  only.  470 

One  feifed  in  fee  of  the  manors  of  A. 
and  B.  devifes  them  to  C.  for  life, 
and  if  C  fhall  have  iffue  male,  then 
to  fuch  iffue  male  and  his  heirs  for 
ever ;  but  if  C.  fhall  leave  no  iffue 
male,  the  manor  of  A,  to  J.  S,  in 
fee,  and  that  of  B,  to  J.  N.  in  fee ; 
C.  fuffers  a  recovery  of  thefe  manors, 
it  will  bar  the  contingent  eftates 
limited  to  J.  S.  and  J.  N.  509 

In  a  marriage  fettlement  the  hufband 
was  made  tenant  for  ninety-nine 
years,  if  he  fo  long  lived,  remainder 
to  truftees  during  the  life  of  the  huf- 
band,  t^e.  remainder  to  the  firft,  l^c, 

fon 
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Aat(0faS{on. 

/»  nvhai  Cafes  a  Ugacy  Jhall  hi  m  Suih- 
faaian,  fee  under  title  §Ltg8C^>  and 

^o;tton0. 

ONE  covenants  to  leave  his  wife 
6aoA  and  dying  intcllate,  her 
fliare  comes  to  more ;  thia  held  a  fa- 
tisfadion.  P^g^lH 

jAcliool  anti  i[^cbooU9pa(ter0. 

.The  fpiritual  court  has  jurifdifUon  of 
grammar  fchools ;  but  in  cafe  of  a 
libel  for  teaching  fchool  generally, 
without  licence,  if  it  does  nOt  appear 
what  fchool,  the  temporal  courts  will 
grant  a  prohibition.  29 

Two  fchools  in  the  fame  town,  one  a 
free  fchool  and  the  other  a  charity 
fchool  for  boys  and  girls ;  A,  devifcs 
coo/,  to  the  charity  fchool,  though 
both  be  charity  fchools,  yet  only  that 
fcr  boys  and  girls  ihall  take.         674 

jAcotlant). 

A  ne  exeat  regno  lies  to  prevent  one's 
going  to  Scotland ;  but  in  fiich  c^ 
the  condition  of  the  rccog«iza<|t 
mud  be  particularly  worded  263 

Since  the  aft  of  union,  a  ^i(t(h  peer 
made  an  EngUp  peer  cannot  by  virtue 
thereof  fit  and  vote  in  p:;rliament.  582 

In  ^eoilamd  the  trials  and  profectttions 
for  treafons  arc^y  the  late  ilatute  of 
union  the  femc»  in  Englami.         6 1 7 

decttcitiM  m\  lktcutti^^nce«>  liut^s^^ 
meat,  Statute  ann  iae(ognl)ance. 

A  ftatute  creditor  oij-  S.  if  J.  S.  be- 
comes bankrupt,  and  the  Ilatute  not 
fued  and  executed  before  the  bank- 
ruptcy, ihall  come  in  only  fro  rata 
though  there  were  lands  in  fee  bound 
by  the  ftatute.  9-* 

A  truftee  confefles  a  judgment;  this  will 
not  in  equity  birid  the  elhte.  27!^ 

J',  conveys  an  eftate  by  a  conveyance 
that  is  defedive,  (as  for  want  of  live^ 
ty)  and  afccfwotds  confeffes  a  judg- 


ment;  this  fhall  not  in  equity  afFeft 
the  cftatc.  Page  279 

Mortgagee  of  a-  (hip  is  witnefs  to  afecond 

■  mortgage  thereof;  thoagh.BD  oftual 
proof  of  his  knowing  the  contents, 
yet  fmce  the  prefumption  is;  chat  be 
might  have  known  them,  this  (hall 
poftpone  him.  394 

Mortgagee  of  a  (hip  by  decdbitrufts  the 
mortgagor  with  the  origiijal  bill  of 
fale,  who  indorfes  thereon  fiibfcqaent 
mortgages  or  bills  of  (ale  of  feveral 
parts  of  the  (hip,  and  the  mortgagee 
acquicfces  ;  this  is  evidence  of  an 
aflent  in  fuch  mortgagee^  and  (hall 
poftpone  him.  UiJ. 

One  agreeing  to  leave  his  wife  looo/. 
within  three  months  after  his  death, 
cannot  be  inforced  in  equity  to  a- 
mend  the  fecurity.  460 

J,  a  trader,  fcifed  in  fee  of  lands,  gives 
judgment  to  B,  and  having  fold  the 
land  to  C.  becomes  a  bankrupt  ;  tho' 
the  judgment  creditor  cannot  come  in 
for  more  than  his  proportion  with  the 
other  creditors  of  the  bankrupt,  whe- 
ther  he  may  not  extend  the  land  in  C 
the  purchafcr's  hands.  »        737 

So  if  if.  the  trader  had  given  judgment 
to  B,  and  having  articled  for  a  valu- 
able coniideration  to  fell  to  C  had  be- 
come a  bankrupt,  the  judgment  Ihoald 
have  bound  the  land  in  the  hands  of 
C.  but  whatever  money  the  purchafer 
had  been  to  pay  to  the  bankrupt 
fhould  have  been  liable  to  the  bank- 
ruptcy. «W. 

dcqueSrattOtt   See  under  title  fE^OCefs. 


Pebt  againft  the  (herifF  for  an  efcapc  of 
one  in  execution  on  an  outlawry ^fter 
judgment,  may  be  brought  either  in 
the  tarn  quatn,  or  at  the  fuit  of  the 
party  only.  687 

i^olictto;.    See  9tto;ne^. 

fi)outb>&ea  j&cocU. 

A  bill  in  equity  will  not  lie  for  a  (pecific  ' 
performance  cf  an  agreement  to  ttanf- 
Ycr  ScHth-fea  ftock.  ^^o 
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Cerm  f o>  f?eat0  anti  Stteniiant  on  I 

the  3nberttattCC.     Sec  Limitation   of 
Term  for  Tears  under  Efatefor  Tears, 


Cettn  anil  Qlacation. 

In  vacation-time  one  may  refort  to  the 
chancery  for  a  prohibition  returnable 
into  B,  R.  or  C.  B.  Page  \i^  476 
t  Though  the  next  day  after  the  laft  day 
of  the  term  be  not  in  ftriftnefs  part  of 
the  term,  and  therefore  no  motion  can 
then  be  made  on  the  petty-bag's  fide 
in  chancery,  yet  as  to  other  purpofes 
it  is  part  of  the  term  ;  for  which 
reafou  a  motion  made  at  that  time  to 
difmifs  a  bill  for  want  of  profecution, 
on  a  certificate  that  there  had  been  no 
profecution  within  three  terms,  of 
which  the  lad  term  was  one,  was 
denied.  522 

So  where  the  laft  feal  continued  three 
days,  and  computing  the  third  day 
according  to  the  day  of  the  month, 
the  time  would  be  expired  for  making 
a  report  abfolute ;  yet  this  not  fo,  it 
being  only  a  continuance  of  the  firll 
day.  i^/V. 

Cratie. 

Captain  of  a  ihip  dies  leaving  money 
on  board,  the  mate  becomes  captain 
and  improves  the  money  in  trade  ; 
he  ihall,  on  allowance  made  him  for 
his  care  in  the  management  of  fuch 
money,  account  for  the  profits,  and 
not  for  the  inte^H  only.  140 

A  bond  or  promHVto  retrain  one's  felf 
from  trading  in  a  particular  place,  if 
upon  a  reafonable  confideration,  is 
good ;  fecus  if  it  be  not  given  on  a 
reafonable  confideration,  or  to  re- 
llrain   a  man   from   trading  at    all. 

181 

Ctee0.    See  esafte. 

Vrial  anl)  nets  Crial. 

Bill  lies  to  perpetuate  teftimony  before 
trial,  on  affidavit  annexed  that  the 
plaintiff's  witneiTes  are  infirm  and  un- 
able to  travel.  1 1  j 


Where  the  jury  bring  in  their  verdift 
contrary  to  the  dire£lion  of  the  court, 
a  new  trial  may  be  granted  even  after 
a  trial  at  bar.  Page  1 1  a 

In  profecutions  of  the  crown,  though 
iince  the  late  flatute  of  4  (sT  5  Astm^, 
cap.  16.  the  *v€nire  facias  which  was 
awarded  de  vicineto,  and  not  ele  corpors 
comitatusy  held  good.  223 

On  2i  fcire  facias  to  repeal  a  charter,  the 
defendant  (hall  not  have  a  new  trial 
without  paying  cods.  •  224 

In  cafe  of  a  trull-edate  devifed  to  be  fold, 
or  devifed  to  7.  S.  if  the  will  be  dif- 
putedi  equity,  after  two  trials  in  its 
favour,  will  grant  a  perpetual  in- 
jundion.  .  ,     671 

So  after  leveral  trials  in  eje^ment,  and 
vcrdifts  in  all  in  favour  of  the  will, 
equity,  on  a  bill  of  peace,  will  grant  a 
perpetual  injundion.  (>jz 

Cntit  ann  Cru(lee0. 

Where  a  purchafe  is  diredled  to  be  made, 
and  the  land  fettled  on  A.  in  tail,  with 
remainder  over  ;  the  court  ought  not 
to  decree  the  money  to  be  paid  to  A* 
but  a  fettlement  to  be  made  and  the 
trull  executed,  that  fo  the  remainder- 
man may  have  the  benefit  of  the 
chance  of  tenant  in  tail's  dying  be- 
fore his  having  fufFeccd  a  common 
recovery.  91 

Bare  articles,  or  only  a  deed  executed  by 

ceftui  que  truft  in   tail,  feems  hlrdly 

.  fuificient  to  bar  the  in  tail.  ibid* 

Trufi-eftates  are  to  be  governed  by  the 
fame  rules  as  legal  eilatet.  1 09 

One  devifes  lands  for  payment  of  debts, 
and  then  to  A.  for  life,  with  power  to 
make  Icafes,  l^c,  remainder  to  the 
heirs  male  of  the  body  of  A,  though 
this  be  but  the  devile  •f  a  truft  and 
executory,  and  expreffed  to  be  to  A, 
for  life,  yf  t  it  is  an  eftate-tail  in  A. 
barrable  by  a  fine ;  fecus  in  cafe  of 
marriage  articles  to  fettle  lands  in 
that  manner.  142^  290 

One  who  is  a  bare  truftee,  is  a  good 
witncfs  to  prove  the  execution  of  a 
deed  to  himfelf.  290 

A.  a  freeman  of  London  purchafes  lands 
in  the  name  di  B.  but  no  truft  declar- 
ed, A*  dies,  and  B.  gives  a  declara- 
tion 
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mcnt  of  his  debts,  fo  that  the  lands 
defccnd  fubjedl  to  the  debts,  the  bonds 
fhall  be  preferred  to  the  fimple  con- 
trail debts.  Pa^e  430 

But  if  the  heir  fells  the  land  before  any 
aflion  brought,  then  both  to  be  paid 
e(;ually.  43 » 

One  dovifes  all  his  real  eftate  to  pay 
debts,  having  part  freehold  and  part 
copyhold,  and  dies  without  having 
furrendered  the  copyhold  to  the  ufe 
of  his  will ;  regularly  the  copyhold 
fhall  iK)t  pafs  v/ithout  being  mention- 
ed, and  if  not  mentioned,  equity  will 
on  behalf  of  creditors  fupply  the 
want  of  a  furrender ;  but  if  the  free- 
hold eftate  be  not  fuificient  to  pay  the 
debts,  the  copyhold,  being  real  eftate, 
fhall  be  liable.  443 

A  term  was  created  for  raifmg  daugh- 
ters portions  commencing  after  the 
deathof  the  father  and  mother,  upon 
truft  to  raife  the  portions  from  and 
after  the  commencement  of  the  term  ; 
father  dies  leaving  a  daughter ;  de- 
creed the  portion  was  veiled,  but  not 
raifable  during  the  life  of  the  mother. 

448 

Baron  gives  feme  the  foul  diftemper.  A, 
lends  the  wife  30/.  to  pay  the  do6tor 
for  her  cure ;  baron  devifes  lands  for 
the  payment  of  his  debts;  this  30/. 
is  a  debt  of  the  hufband's,  and  A.  a 
creditor  in  the  doctor's  place,        482 

One  devifes  lands  to  his  executors  until 
his  debts  paid,  the  remainder  over, 
the  executors  mifapply  the  profits ; 
they  fhall  hold  only  until  they  might 
have  paid  the  debM^y  the  produce, 
after  which  the  lanor  arc  to  be  dif- 
charged,  and  the  executors  only  to  be 
liable,  5 1 8 

One  borrows  money  during  his  infancy, 
and  applies  it  to  the  buying  of  necef- 
faries  ;  afterwards  coming  of  age,  he 
devifes  his  lands  for  the  payment  of 
his  debts ;  this  debt  con  traded  during 
infancy  is  wiihin  the  truft.  558 

The  truft  of  a  term  was  to  raife  portions 
for  daughters  by  fale  or  mortgage, 
rents,  iftues  or  profits,  and  to  be  paid 
at  the  daughters  ages  of  twenty -one, 
or  marriage,  if  after  fourteen,  or 
under,  if  with  confcnt  of  the  mo- 
ther; the  mother  dies  leaving  four 
Vol.  I. 


daughters ;  the  elde/l  after  the  age  of 
fourteen  married,  and  with  her  huf- 
band  brought  a  bill  for  the  railing  of 
her  portion  in  the  life-time  ot  ihe 
father  ;  court  decreed  a  falc  of  the 
reverfionary  term  for  the  raifing  there- 
of. Page  707 

Trujlees  for  prefervtng;   Contingent    Re^ 
maiuiiers^ 

Truftces  for  preferving  contingent  re- 
mainders join  in  a  conveyance  before 
the  birth  of  a  fon  ;  this  is  a  breach  of 
truft  againft  which  equity  will  relieve. 

128 

Truftees  for  preferving  contingent  re- 
mainders in  a  voluntary  fettlement, 
decreed  to  join  in  a  falc  for  payment 
of  debts.  358 

A  fettlement  was  made  by  a  third  pcribn 
to  the  ufe  of  the  hufijand  for  ninety- 
nine  years,  remainder  to  truftees  do- 
ring  his  life,  l^c,  remainder  to  the 
wife  f'jr  life,  remainder  to  the  (iriif 
l^c,  {on  of  the  marriage,  remainder 
to  the  heirs  of  the  body  of  the  hul- 
band,  remainder  to  the  right  heirs 
of  the  hulband  ;  there  was  no  iffue  of 
the  marriage,  and  the  truftces  joined 
in  cutting  off  the  remainders ;  yet  the 
court  refufed  to  punifl)  them  at  the 
fuitofa  remote  remainder-man.    359 

A.  fettles  lands  to  the  ufe  of  himfelf  for 
ninety-nine  years,  if  he  fhould  fo 
long  live,  remainder  to  trufte::s  during 
his  life,  d5f-  remainder  to  the  heirs  of 
his  body,  remainder  to  A.  in  fee ;  A. 
has  two  fons,  and  he,  the  truftees  and 
the  eldcft  fon,  join  in  a  mortgage  by 
fcoftmcnt ;  the  eideft  fon  dies  without 
iffue ;  the  fecond  fon,  during  the  life 
of  the  father,  has  no  pretence  to  fee 
afide  the  mortgage,  though  tliis  feems 
a  breach  of  truft  in  the  truftees.     387 

In  a  marriage  fettlement  the  hulband  is 
made  tenant  for  ninety-nine  years,  if 
he  fo  long  live,  remainder  to  truftees 
during  tlie  life  of  the  huiband,  re- 
mainder to  the  firft,  i^c.  fon  of  the 
marriage  in  tail  male,  remainder  to 
the  firft,  l^c.  fon  by  any  other  wife, 
remainder  over ;  a  fon  is  born  and  of 
age,  the  wife  dead,  and  there  are  no 
other  fonb  by  a  f:;coad  marriage,  the 
y  y  truil 
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Ac  firft   fcttlement,    or   a    copy  of 

it.  Page  S77 

Or  if  the  firfl  was  made  abfolute  againft 

the  intention  of  the  party.  581 


CStafte. 

LORD  of  a  manor  may  bring  a  bill 
for  an  account  of  oar  dug,  or 
timber  cut,  by  the  defendant's  tefta- 
tor ;  otherwife  of  plowing  up  meadow 
or  antient  pailure,  or  fuch  torts  which 
die  with  the  perfon.  406 

h^i^tt  for  years,  fans  waftc,  remainder 
in  fee  to  a  bifhop;  Icfiee  enjoined 
from  digging  the  ground  for  brick. 

One  in  confidcration  of  marriage  fettles 
an  houfe  to  the  ufe  of  himfelf,  fans 
wafte,  remainder  to  his  firft,  iic,  (on ; 
the  tenant  for  life  (hall  not  pull  down 
the  houfe.  528 

Hard  that  leiTee  for  years, /nr/  wafle, 
ihould  enjoy  the  trees  or  materials  of 
the  houfe  when  he  pulls  it  down,  the 
inteation  of  that  claufc  only  being 
that  the  leflTe^  for  years  (hould  be  as 
free  from  wafle  as  he  was  before  the 
flatute  of  Gloucefter,  ibid, 

tSLiW  an)  Ccftatnent.    See  alfo  Cp 
tmfition  of  cu3o^T)0. 

Honjo  far  parol  Proof  maj  be  admitted  to 
explain  a  Will  offnjonal  Efiate.      See 

title  <l5trtDence. 

There  is  a  difference  between  wills  and 
conveyances  at  law  as  to  their  con- 
ilrufHon,  and  why.  20 

A  will  cannot  operate  as  a  releafe.     85 

Though  a  will  cannot  fpeak  or  take  any 
cffcd  until  the  teftator's  death,  yet  it 
is  inchoate,  though  not  con  fu  mm  ate, 
from  the  execution  of  it,  and  to  many 
pnrpofes  in  law  relates  to  the  time  of 
the  making.  97 

Devife  of  a  perfonal  ellate  to  a  feme 
covert  for  her  feparate  ufe,  without 
naming  truftecs ;  queere  whether  good 
to  bar  the  hufband,  12c 


A  will  of  land  may  be  good  at  law,  a$ 

being  well  executed,  and  yet  ill  in 

equity,    as    if    obtained    by    fraud. 

Page  288 

One  being  on  fhipboard,  and  entitled  to 
part  of  a  coniiderable  leafchold  ellatfe 
by  the  death  of  his  father,  which  he 
did  not  know  he  had  a  right  to,  xpade 
his  will  at  fca,  and  devifed  to  his 
mother,  if  living,  his  rings^  making 

A,  his  executor,  to  whom  he  be- 
queathed his  red  box,  and  all  things 
not  before  bequeatljtd ;  this  held  not  to 
pafs  the  leafehold  intereft|  or  what 
the  teflator  did  not  know  he  was  en- 
titled to,  but  to  be  redrained  to  things 
ejufdem  generis.  302 

One  devifes  the  furplus  of  his  perfonal 
eftate  to  his  relations ;  only  fuch  fhall 
take  who  are  capable  of  taking  within 
the  flatute  of  diftribution.  3  27 

One  devifes  the  furplus  of  his  eftate  to 
his  poor  relations,  how  conftrued,  i^ 
quare.  327 

One  devifed  the  furplus  of  his  perfonai 
eftate  to  his  children  and  grandchild- 
ren ;  a  grandchild  in  <ientre  /t  mere 
at  the  teftator's  death  fhall  not  take  ; 
fecus  had  it  been  to  the  children  and 
grandcliildren  living   at    his    death. 

And  fuch  children  and  grandchildren 
i\^2\\t^kt  per  capita 9  not  by  way  of 
reprefentation.  343 

Devife  to  A.  and  his  ifTue,  remainder  i ) 

B,  and  his  iil'ue,  remainder  to  the  heirs 
of  A.  A*  dies  without  ilTue  in  tlic 
life  of  the  tellator>  B.  dies  in  the  Iif«; 
ai  the  teftator,  leaving  iiTue,  who  ii 
alfo  the  heir  of  A,  the  ifTue  fhall  not 
take  an  eftate-tail  as  ilTue  of  B.  nor 
the  remainder  in   fee   as  heir  of  A» 

397 

Devife  to  A.  for  life,  remainder  to   B, 

for  life,  remainder  to  the  right  hcir-i 

of  A,  A.  dies  in  the  teftator's  lijc- 

time  ;  his  right  heirs  fhall  never  take* 

399 
Where  a  real  eftate  is  by  a  will  charged 

with  the  legacies  abon^i  mentioned,  this 
will  not  extend  to  the  legacies  in  the 
codicil ;  fecus  if  the  lands  were  charg- 
ed with  the  payment  of  the  legacies 
generally.  423 

Where 
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^ivcs  the  wife  an  eftatc  for  life,  with  a 
power  to  difpofe  of  the  fee.  P,  1 49. 
One  devifes  all  his  freehold  houfes  in 
A.  and  has  none  but  Icafehold  houfes 
there,  the  leafchold  (hall  pafs;^*'^^/ 
in  a  grant.  286 

Devifc  of  lands  to  a  corporation  in  truH 
to  convey  the  premises  to  the  tella- 
tor*s  godfon  A.  for  life,  and  fo  to  his 
firll  fon  for  life,  and  afterwards  to  the 
firft  fon  of  that  iirft  fon  for  life,  then 
to  B.  for  life,  with  the  like  limita- 
tions;  this  tending  to  a  perpetuity 
will  not  be  allowed,  but  the  convey- 
ance (hall  be  made  as  near  the  intent 
of  the  party  as  the  rules  of  law  will 
admit,  i;/«.  by  making  all  the  per- 
fons  in  being  only  tenants  for  life,  but 
the  limitation  to  the  fons  unborn  muH 
be  in  tail.  337. 

Where  one  devifes  his  lands  for  the 
payment  of  his  debts,  bond  andfimplc 
contraft  debts  (hall  be  paid  equally  ; 
but  if  he  only  charges  his  lands  w  ith 
the  payment  of  his  debty,  fo  that  they 
defcend  fubjecl  to  the  debts,  the  bonds 
(hall  be  preferred  to  the  fimple  con- 
trad  debts.  430 
But  if  the  heir  fells  the  land  before 
adion  brought,  then  both  to  be  paid 
equally.  43 1 
One  devifes  lands  to  his  wife  for  life, 
and  after  her  death  to  his  fon  in  fee, 
upon  condition  to  pay  his  i^aughter 
1000/.  within  a  year  ?fier  the  death 
ot  /.  S,  with  a  provifo  that,  if  the 
money  be  not  paid,  the  daughter  may 
enter  and  receive  the  profits  till  piiy- 
riicnt ;  J.  S.  dies  living  the  wife  ; 
the  daughter  (hall  have  the  1000/. 
during  the  life  of  the  mother,  and  in 
default  of  payment,  equity  will  decree 
a  fale  of  the  reverfion.  478 
One  devifes  hi^  eftate,  in  cafe  he  leaves 
no  f')a  at  the  time  cf  hib  death,  to  J, 
6\  the  teltator  dies  leaving  his  wife 
privcfjieni  enfient  with  a  fon  ;  this  poll- 
iiumous  fen  is  a  fon  living  at  the 
teilator's  death,  and  J.  6'.  not  en- 
titled. 486 
One  devifes  lands  to  his  younger  fons  at 
twenty- four,  and  in  the  mean  time 
l\vi.  rents  and  profits  of  the  prcmiflbs 
t)  his  eldeil  fon,  and  dies;  the  cldefl 
(un  devifes  ^11  thofc  rents  and  :.roliti 


of  the  prcmiflTes  to  his  younger  l>ro« 
thcrs,  but  not  to  be  paid  to  Them  un- 
til twenty-four;  only  the  rents  and 
profits  accruing  from'  the  death  of  the 
elder  brother  (hall  pafs.  Page  500 
So  if  one  pc(re(red  of  a  term  for  years 
devifes  all  the  profits  thereof  to  J.  S. 
only  the  profits  accruing  from  the 
death  of  the  teftator  (hall  pafs.  503 
Devife  to  A.  for  life,  remainder  to  the 
right  heirs  of  J.  S.  who  is  then  living ; 
the  fee-fimple  defcends  to  the  heir  at 
law  of  the  teftator,  till  the  contin- 
gency  happens.  ^n 

By  a  devife  of  an  houfe  cum  peritneniiit^ 
only  the  garden  and  orchard  will  pafs 
with  it ;  but  by  a  devife  of  an  hou(e 
'witlj  the  land  appertaining  thereto^  the 
land  ufually  occupied  therewith  will 
P^"^-  603 

One  devifed  that  his  coufin  -i#..(hould 
continue  to  live  at  his  houfe,  and  be 
at  the  diargeof  keeping  it,  and  the 
fervants  and  coach-horfes  which  the 
tclbtor  employed  in  plowing  the 
ground,  and  fpend  the  corn  arifmg 
thereon  in  the  houfe;  here  the  land 
enjoyed  with  the  houfe  (hall  pafs  to 
the  couiin,   .  ihid^ 

One  devifes  an  houfe,  and  directs  by 
will,  that  an  annuity  of  1200/.  per 
/znnumbc  paid  to  his  cou(in,  and  that 
(he  Ihall .maintain  her  fon  there;  the 
fon  chufes  to  go  from  her ;  itill  the 
coufin  fnall  have  the  1200/.  per  annum 
in  the  fame  manner  us  if  the  fon  had 
di^t^-  _  604 

In  a  devife  of  land  to  A.  for  life,  and  if 
A,  die  v.'iLhuur  ilfue,  ther  to  B.  tho* 
hi^re  i^  an  e.xprcfs  eilate  for  life  to  A, 
vet  the  fubfequent  words  will  turn  ic 
into  an  eftate-tail ;  but  where-laqds 
are  devifed  to  A.  for  life,  remainder 
to  truflees,  ^V.  remainder  to  his  (iril, 
CfTf.  fon  in  tail  male,  (ff^.  and  if ./ 
dies  without  i(rue,  then,  cfc  this  ui.j 
not  give  an  elhte-tail  to  A,  but  tKc 
words  [without  imic]  mull  be  intend-,  d 
to  be  withouty5^r/>  iifue.  5q^ 

One  devifes  his  eftate  to  truftees  and  tht  if 
heirs,  in  trull  to  convey  the  premiwt-s 
to  A,  for  life,  remain;] ?r  to  his  Jirit, 
fefr.  fon  in  tiai  male  fuccciiivcly,  r.'- 
maindcr  to  his  daughters  in  tjil  rt-ne- 
ral;    ^Xi^  if  A.    ii;v.uli    die   without 


ail: 
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Bill  to  ixamimi  Witneffis  in  pcrpetuam  rei 
memoriam. 

A  bill  lies  to  perpetuate  teftimony.  (sTr. 
before  trial,  on  affidavit  annexed  that 
the  plaintiff's  witnefles  are  infirm  and 
unable  to  travel,  Pagt  1 17 

daimnen. 

Women  incapacitated  from  being  wit- 
nefles  to  wills  by  the  dvil  law.         1 1 

Olo^ML    See  CnNiStfon  nt  mt%W. 

Words  no  evidence  againfl  a  deed 
folemnly  executed.  .  48  z 

In  a  profecution  of  the  crown  >  though 
fince  the  late  ftatute  of  4  ^  5  Ann,  the 
nfenirtfacias,  which  was  awarded  de 
wctneto,  and  not  iii  cor  fore  comitatust 
was  held  good  on  account  of  the 
number  of  precedents.  223 

Ufual  for  the  curfitors  to  tefte  original 
writs  againfl  hundreds  and  corpora- 
tions, &r,  the  fame  day  they  are  be- 
fpoke,  438 

Nm  exeat  Regno, 

A  writ  of  tie  exeat  regno  lies  to  prevent 
one's  going  to  Scotland ;  and  bow  the 


condition  of  the*recognizante  in  fueh 
cafe  mull  be  worded.  Page  a6) 

Writs  of  Error.     See  CtTO;* 

Scire  facias. 

A  bill  of  revivor  after  a  decree  to  ac« 
count,  if  in  nature  of  z.fcire  facias  on 
a  judgment,  and  not  withiii  the  fiatute 
of  limitations.  74a 

An  executor  bringing  zfcire  facias  to  re- 
vive a  decree,  mud  (hew  he  has  proved 
the  will ;  and  there  being  bona  notaki* 
lia  in  divers  diocefes,  if  he  (hews  proof 
of  the  will  in  the  fpiritual  court  of  oa# 
of  the  ordinaries,  this  not  good,  but 
in  fuch  cafe  the  proof  muft  be  in  thft 
court  of  the  archbifliop,  766 

Superfedeas. 

Writ  of  error  of  a  judgment  on  a  maee^ 
damns ^  iince  9  jfnn.  cap.  20.  ilo/r- 
perfedeas  to  a  peremptory  mitndamnt^ 

Where  the  writ  of  excommnnicato  capi^ 
endo  has  ifTued,  and  not  a^nally  re» 
turned  into  B.  R,   the  court  of  chan- 
cery, on  a  plain  error  appearingi  may 
1     fuperfedc  it.  436 
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